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EDITOR’S NOTE 
 
Dear Readers, 
 

The following is a transcript from the International Leadership 
Conference on Human Rights and the Death Penalty held December 6–7, 
2005 in Tokyo, Japan. The conference was recorded without the intent to 
publish. Due to this, there may be errors in the translation. If you see a 
blank space, it is because the recording could not be properly translated or 
the person speaking wishes not to be identified. In addition, because the 
conference took place in 2005, the biographies you see for certain speakers 
indicate the position they held in 2005. 
 

Katie (Krueger) Barron 
Editor-in-Chief 



       



INTRODUCTION BY RONALD J. TABAK 
 
In December 2005, the European Commission, the American Bar 

Association, and the Japan Federation of Bar Associations sponsored an 
International Leadership Conference on Human Rights and the Death 
Penalty, held in Tokyo, Japan. This Special Issue of the Thomas M. Cooley 
Law Review contains an edited transcription of what most of the speakers 
said at the conference (as updated later by several speakers), plus portions 
of what audience members said. 

This introduction discusses the continuing relevance—in 2012 and 
thereafter—of what was discussed at the Tokyo conference. 

The underlying issues about death penalty implementation are the same 
now as in 2005. There has been significant follow-up since 2005 on the 
need, highlighted at the Tokyo conference, for cooperation across the world 
in dealing with these underlying issues. Particularly important indicia of 
this are the drafting of a proposed statement of “International Principles 
Guiding the Application of the Death Penalty (in the Countries that Still 
Retain It),” and proposals to form an international lawyers’ network that 
would, among other things, consider these draft Principles and seek their 
implementation. 

In this introduction, I will briefly summarize some of the topics 
covered at the Tokyo conference, discuss some significant developments 
regarding the death penalty subsequent to the conference, and describe the 
reasons why the draft Principles have been prepared and why the 
international lawyers’ network may be formed. 

SUMMARY OF SOME OF THE TOPICS COVERED AT THE TOKYO 
CONFERENCE  

The Tokyo conference included, in the introductory talk by then-
American Bar Association (ABA) President Michael Greco, a call for the 
legal profession to take the lead in preparing “a statement of principles and 
standards that will govern the administration of the death penalty wherever 
in the world it is implemented.” Such “principles and standards” could 
address various problems discussed at the conference. These include 
aspects of criminal-justice systems that lead to innocent people being 
threatened with execution or actually executed—including problems with 
erroneous “scientific” evidence. They also include issues with the 
inconsistent application of capital punishment due to such things as racial, 
ethnic, or geographic factors; inadequate or non-existent representation of 
people facing the death penalty, beginning with the outset of their cases; 
threats to the independence and integrity of the judiciary and counsel; the 
dangers of having political influences affect the actions of judges and 
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prosecutors in capital cases; and the failure in most jurisdictions to 
implement existing international human rights norms. 

There was extensive discussion of the role that could be played by a 
moratorium on executions, i.e., a suspension of executions that could be 
open-ended or limited in time, or could continue until and unless basic 
principles and standards on the death penalty’s application are 
implemented. While some at the conference disagreed, speakers from 
several jurisdictions—most notably those involved in bar-association 
activities in the United States and Japan—described the benefits that could 
arise from having a moratorium. These speakers said that a moratorium 
permits a considerably more careful, unemotional consideration of the 
fairness and accuracy with which the death penalty is actually implemented 
than can occur in the context of impending executions. 

In this regard, the experience of the United States’s state of Illinois may 
be particularly notable. Thomas P. Sullivan spoke at the conference about 
the work of the Governor’s Commission on Capital Punishment. The 
Commission, which Mr. Sullivan chaired, was appointed by Illinois’s 
Governor at the same time that the Governor declared a moratorium on 
executions. As Mr. Sullivan described at the conference—and updated for 
this Law Review in 2010—many of the most important Commission 
recommendations were never implemented. This continuing failure to 
ensure that the death penalty would be implemented with sufficient fairness 
and accuracy was an important reason why Illinois abolished capital 
punishment in March 2011. 

The Illinois experience illustrates the validity of the statements by 
many at the Tokyo conference about the importance of finding “unusual 
allies”—such as former prosecutors—in seeking reforms to the capital 
punishment system, perhaps later advocating for a moratorium, and 
possibly ultimately achieving abolition. Several speakers stated that even if 
someone philosophically favors capital punishment, (s)he may not support 
a system permeated with inaccuracy and injustice. 

There was also discussion at the conference of the growing 
international trend, in countries that do not completely stop using capital 
punishment, against the mandatory use of the death penalty in all cases for 
which it might be imposed. As I discuss below, this trend, as well as the 
overall international trend away from executing people, has continued since 
the Tokyo conference. 

Another trend in many countries, noted by many at the conference, has 
been the increasing use of life without any possibility of parole as an 
alternative to capital punishment. No one at the conference expressed 
pleasure at the greatly expanded use of life without parole in cases in which 
the punishment would have been less severe in the past. But most 
participants—particularly from Japan and the United States—said that 
death penalty abolition (or even a moratorium) would not be possible in 
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their countries if life without parole were not available as an alternative 
punishment. 

A recurring theme at the conference was the need for more rational 
understanding by the public about how capital punishment is actually 
implemented in the countries where it is still used. The challenges of 
dealing with misimpressions left by media “coverage” were discussed by 
several participants. As Mark Mauer (and others) pointed out, it is 
important in public discourse to show that a criminal-justice system that 
includes the death penalty is considerably more expensive than one without 
capital punishment. 

A number of speakers spoke about the important role that survivors of 
homicide victims can and should play in the public discourse. There was 
consensus that survivors and the public would benefit from greater dialogue 
that features survivors’ varying perspectives. This could lead, as Masahura 
Harada said, to greater recognition of many survivors’ needs for financial, 
psychological, or mental-health care. 

Numerous conference participants said that lawyers and judges, as well 
as the public, would benefit by learning about existing international 
standards bearing on capital punishment’s implementation. An entire 
session at the conference was devoted to international standards, including 
the International Covenant on Civil and Political Rights (ICCPR) and the 
Vienna Convention on Consular Relations, as well as relevant case law. 
Koko Abe said that use of the ICCPR’s due process provisions has created 
a trend towards limiting the death penalty. He noted that in Japan, 
international law has even stronger validity than the Constitution. Sandra 
Babcock (who for this law review updated in 2009 her discussion about 
international law) emphasized the need to promote lawyers’ reliance on 
international law through networking and training. 

Robin Maher, director of the ABA Death Penalty Representation 
Project, was among several speakers who discussed ways to try to improve 
the performance of capital trial counsel and the availability and 
effectiveness of post-conviction counsel. She noted efforts with which she 
had been involved in China and the possibility that an attempt would be 
made to use ABA Guidelines on capital representation as a basis for 
seeking reforms in China. Several participants discussed problems faced by 
lawyers endeavoring to provide proper representation in capital cases—
particularly in Malaysia, Singapore, and Japan. This led to consideration of 
whether monetary or other resources from the United States might be 
helpful to lawyers in other countries. 

In the final conference session included in this law review, speakers 
discussed experiences that pro bono and other lawyers in Japan and the 
United States have had in handling capital punishment cases. These 
speakers discussed how such attorneys, based on their experiences, can 
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become advocates for reforms, moratoria, or abolition, as well as their 
persuading others to take on capital defense representation. 

That session also included discussion about what is involved in 
providing pro bono representation in death-penalty cases, and why trial and 
post-conviction lawyers should receive sufficient government funding. 
There was also discussion about what bar associations can do with regard 
to the death penalty, and of how the ABA and the Japan Federation of Bar 
Associations came to support moratoria on executions. 

TRENDS FROM 2005–11 IN THE IMPLEMENTATION OF 
CAPITAL PUNISHMENT AROUND THE WORLD 

The following discussion of developments subsequent to the Tokyo 
conference is based mostly (aside from references to the ABA and Ms. 
Maher, and news items from October 2011) on Amnesty International’s 
annual report on capital punishment around the world. The most recent of 
these is its March 2011 report regarding developments in 2010. 

Amnesty International’s March 2011 report indicates that 139 countries 
have abolished the death penalty in law or practice, as compared to 108 
countries in 2001; that fifty-eight countries retain the death penalty; and 
that considerably fewer have been executing people. The report says that at 
least twenty-three countries are known to have carried out judicial 
executions in 2010—of which the only one in the Western Hemisphere was 
the United States. It states that at least sixty-seven countries imposed new 
death sentences in 2010 (which clearly, in Amnesty International’s view, 
does not make all of those countries “retentionist,” since, as noted above, it 
counts only fifty-eight as retaining the death penalty). 

Looking at the data in a different way, Amnesty International’s March 
2011 report says that ninety-six countries have abolished the death penalty 
for all crimes (up from eighty-six such countries in 2005); nine countries 
have abolished it for ordinary crimes only (i.e., not for exceptional crimes 
such as under military law or crimes committed under exceptional 
circumstances); and that thirty-four countries are abolitionist in practice (in 
that they have not executed anyone in the last decade and are believed to 
have a policy or established practice of not carrying out executions). 

Amnesty International’s March 2011 report says that in 2010, 
Mongolia’s President announced an official suspension of the death 
sentence’s implementation and that on December 6, 2010, Kyrgyzstan 
acceded to the Second Optional Protocol to the ICCPR, aiming at abolition 
of the death penalty. As of January 1, 2010, all 172 death row inmates’ 
sentences in Kyrgyzstan had been commuted to life imprisonment, 
following prior abolition legislation adopted in 2007. In December 2010, 
Cuba commuted the death sentences of its last three death row inmates. 
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Togo abolished the death penalty in June 2009, as Burundi had done in 
April 2009. On August 3, 2009, Kenya’s President Mwai Kibaki 
announced that he was commuting the death sentences of the over 4,000 
people on Kenya’s death row. In January 2009, the Supreme Court of 
Uganda affirmed a lower court’s holding that a mandatory death penalty 
for capital crimes is unconstitutional. In 2008, all thirty-one of Kazakstan’s 
death-row inmates had their sentences changed to life imprisonment. 
Rwanda abolished the death penalty in 2007. In September 2007, Gabon’s 
cabinet stated that it had decided to abolish the death penalty. The 
Philippines abolished the death penalty in June 2006. 

China, while executing extensively, has, in the years since the Tokyo 
conference, taken several measures to limit the death penalty’s scope. In 
July 2009, Zhang Jun, the Vice President of the Supreme People’s Court, 
said China should limit death-eligible crimes and that “[j]udicial 
departments should use the least number of death sentences as possible, 
and death penalties should not be given for those having a reason for not 
being executed.” He indicated that the number of death-eligible crimes 
would be reduced by legislation and that “death penalty with reprieve” 
could be ordered by lower courts. In February 2010, China’s Supreme 
Court stated that it had issued guidelines to the country’s courts, under 
which capital punishment’s use would be limited to “extremely serious” 
crimes where there is abundant, valid evidence. Under the guidelines, 
reprieves should occur to the extent legally permitted. The general principle 
will be “justice tempered with mercy.” In 2010, China issued regulations 
strengthening the ban against the use of illegal evidence in criminal cases, 
by enhancing legal procedures regarding the collection, examination, 
verification & determination of legality of evidence in death-penalty cases. 

Meanwhile, the ABA China Program, which is part of the ABA Rule of 
Law Initiative, has worked with Robin Maher and the ABA Death Penalty 
Representation Project. Most recently, the Program and the Project have 
supported the development of death-penalty-representation guidelines for 
Chinese defense counsel. These guidelines have been inspired by the ABA 
Guidelines on capital representation. As noted above, Ms. Maher, when she 
spoke at the Tokyo conference, had expressed hope that such guidelines for 
China would be prepared. 

Ms. Maher advised me in April 2011 that the Malaysian Bar Council is 
supporting an effort to create a public-defender program for indigent 
criminal defendants, to be funded by Malaysian companies and non-
governmental organizations. Members of the Malaysian Bar Council will 
take cases under this program, including death-penalty cases. The Chair of 
the Human Rights Program at the Malaysian Bar Council was instrumental 
in organizing a joint training program with the International Justice Project 
in January 2011. The training emphasized the use of international law and 
human rights instruments in criminal cases, including death-penalty cases. 
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Ms. Maher played a key role in organizing this training, in which she 
participated. 

Ms. Maher also played a key role in organizing, and participated in, a 
similar training in May 2011 for Vietnamese capital defenders. This 
training was supported by the Vietnam National University, the ABA Rule 
of Law Initiative, and the International Justice Project. The trainings in 
2011 in Malaysia and Vietnam were similar to a training in China that Ms. 
Maher had discussed at the Tokyo conference. 

On October 7, 2011, the Japan Federation of Bar Associations issued a 
declaration describing capital punishment “as an inhumane penalty which 
deprives people of their precious lives” and stating that it “contains a 
fundamental problem in that it completely removes the possibility of 
rehabilitation of prisoners after their reformation.” The declaration said that 
in light of four cases in which death-sentenced inmates were later acquitted 
at retrial, “it is obvious that the death penalty system has failed at the most 
fundamental level,” since there be no recompense if a wrongfully 
conflicted person is executed. In view of these and other systemic 
problems, the Federation said that Japan “should immediately suspend 
executions and conduct cross-society discussions on the abolition of the 
death penalty.” It further recommended that “Information necessary to 
discuss the death penalty system, including the standards, procedure, and 
method of executions, should be broadly disclosed.” 

Also in October 2011, the Malaysian Bar Council asked the Prime 
Minister to include abolition of capital punishment in his reform agenda. 
The Council’s President, Lim Chee Wee, said that the Prime Minister 
should not wait until public opinion changes. Instead, he said, consideration 
of the death penalty must be based on objective discussion, including 
research indicating that it has not deterred crime. 

In the United States, the state of Illinois abolished the death penalty in 
2011, as had New Mexico in 2009 and New Jersey in 2007. New York 
dismantled its death row in 2008. In 2009, North Carolina became the 
second state to adopt a Racial Justice Act, in an effort to deal with racial 
disparities in capital punishment. In October 2011, the Gallup Poll reported 
that support for capital punishment had dropped to its lowest level since 
1972, the year in which the United States Supreme Court had held 
unconstitutional all then-extant death sentences. 

The American Law Institute (the ALI), comprised “of about 4,000 
judges, lawyers and law professors . . . , synthesizes and shapes the law in 
restatements and model codes that provide structure and coherence in a 
federal legal system.” In 1962, a section of its Model Penal Code “created 
the modern framework for the death penalty,” which was “largely adopted” 
by the United States Supreme Court when it held revised death-penalty 
laws constitutional beginning in 1976. On October 23, 2009, the ALI 
withdrew the Model Penal Code’s capital punishment section “in light of 
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the currently intractable institutional and structural obstacles to ensuring a 
minimally adequate system for administering capital punishment.” It acted 
for the “reasons stated in Part V of [its] Council’s [April 15, 2009] report to 
the membership.” Part V concluded that the Code’s section on capital 
punishment, which had been the basis for many capital punishment systems 
used in the United States for decades, “on the whole . . . has not withstood 
the test of time.” It added that many members of the ALI’s “Council have 
concerns,” described in the report’s Part VI, about the way in which capital 
punishment laws based on the Model Penal Code section were being 
administered. It stated that the ALI “should not play a further role in 
legitimating capital punishment, no matter how unintentionally,” if it could 
not confidently “recommend procedures that would meet the most 
important of the concerns.” Part V went on to conclude that the ALI would 
not “undertake a project concerning the death penalty” because the ALI’s 
“Director, the Program Committee, and a large majority of the Council are 
not convinced that an ALI effort to offer contemporary procedures for 
administering a death penalty regime would succeed intellectually, 
institutionally . . . , and politically.” 

THE UNITED NATIONS GENERAL ASSEMBLY AND THE AFRICAN 
COMMISSION ON HUMAN AND PEOPLES’ RIGHTS 

On December 18, 2007, the United Nations General Assembly voted, 
for the first time, to call for a worldwide “moratorium on executions, with a 
view to abolishing the death penalty.” The vote was 104 to 54, with 29 
abstentions. The General Assembly adopted a second resolution of the 
same nature in December 2008, by a bigger majority: 106 to 46, with 34 
abstentions. In December 2010, the General Assembly adopted a third such 
resolution by an ever larger margin: 109 to 41, with 35 abstentions. Among 
the new co-sponsors were the Russian Federation and Madagascar. 

In April 2010, the African Commission on Human and Peoples’ Rights 
(a group within the African Union) convened the second regional 
conference on the death penalty in Northern and Western Africa and 
proposed the creation of an optional protocol to the African Charter on 
Human and Peoples’ Rights on the abolition of the death penalty. In 
November 2008, the African Commission on Human and Peoples’ Rights 
had adopted a resolution asking all countries with capital punishment laws 
to “observe a moratorium on the execution of death sentences with a view 
to abolishing the death penalty,” requested them to include “information on 
the steps they are taking to move towards the abolition of the death 
penalty” in periodic reports to the Commission, and urged them to provide 
an unimpeachably fair judicial process for all death-penalty cases. 
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DRAFTING OF INTERNATIONAL PRINCIPLES GUIDING APPLICATION OF 
THE DEATH PENALTY, AND POTENTIAL FORMATION OF AN 

INTERNATIONAL LAWYERS’ NETWORK 
Over the last several years, the ABA Death Penalty Moratorium 

Implementation Project, in consultation with experts on international law 
from various countries, has coordinated the crafting of a draft document 
entitled “International Principles Guiding the Application of the Death 
Penalty (in the Countries that Still Retain It).” The current draft has 
benefited from comments by additional experts and some bar groups. 

The draft is a distillation of concepts from international human rights 
jurisprudence, existing norms and principles, and widespread international 
practice. Its preparation is a direct outgrowth of the Tokyo conference. 

An effort is underway, as of November 2011, to organize an 
international lawyers’ network dedicated to the development and promotion 
of new strategies and resources relating to capital punishment. Included in 
what the network would do would be to encourage bar organizations 
around the world (a) to adopt a finalized version of the draft International 
Principles Guiding the Application of the Death Penalty and (b) to promote 
their implementation in those countries where the prospect of abolition of 
capital punishment is remote. 

As was true of the Tokyo conference, neither the envisioned network 
nor the Principles would proceed from any assumption that retaining 
capital punishment is a desirable thing. Rather, the premise would be that 
where capital punishment exists, its application should comply with basic 
international norms designed to maximize due process and accuracy and 
minimize arbitrariness, capriciousness, and racial, geographic, and ethnic 
disparities. Efforts to promote the Principles would not preclude, and could 
complement, efforts to abolish capital punishment in those jurisdictions in 
which abolition may be possible. 



INTERNATIONAL LEADERSHIP CONFERENCE 
ON HUMAN RIGHTS AND THE DEATH PENALTY 

 
DECEMBER 6, 2005 

TOKYO, JAPAN 
 

OPENING REMARKS 

GO KAJITANI* 
MAIKO TAGUSARI (INTRODUCER): We would now like to open 

the International Leadership Conference on the Human Rights and the 
Death Penalty, jointly sponsored by the European Commission, the 
American Bar Association, and the Japan Federation of Bar Associations 
and supported by the British Embassy in Japan. At the opening of the 
conference, we would like to invite representatives of the three organizing 
groups. First of all, I would like to invite Mr. Go Kajitani, president of 
JFBA for opening remarks. 

 
GO KAJITANI: Good morning ladies and gentlemen. My name is Go 

Kajitani, President of the Japan Federation of Bar Associations. I would 
like to thank all of you for attending the International Leadership 
Conference on Human Rights and the Death Penalty, jointly organized by 
the European Commission, the American Bar Association, and the Japan 
Federation of Bar Associations and supported by the British Embassy in 
Japan. I wish to extend a special welcome to participants from outside 
Japan. We have participants from more than twenty countries around the 
world, including Europe and the United States. It is a great honor and 
pleasure to be able to hold such an important international conference 
participated in by people from so many countries at the Japan Federation of 
Bar Associations Hall. 

In this country, Japan, we have the death penalty. The method of 
execution is hanging. In Japan, for a period of three years and four months, 
from 1989 to 1993, there were no executions. This was the first period 
without execution since the modern criminal system was introduced in 
Japan. However, in 1993 executions were restarted. Executions have been 
taken place every year—in some years, as many as seven executions. The 
size of the death row today is seventy-seven. 
                                                      
 *  At the time of these remarks, the Speaker was the President of the Japan 
Federation of Bar Associations. He is currently a Senior Partner at the Kajitani Law 
Offices in Tokyo. 
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In Japan, execution is conducted in strict secrecy. The name of the 
person to be executed will never be announced in advance. It is only on the 
morning of the day of the execution that it the death-row inmate is 
informed that he is about to be executed. The death-row inmate is not 
allowed to see anyone other than his or her family, and even an interview 
with counsel must be in the presence of a guard who takes notes. 

In Japan in 1983, the request for retrial by a Mr. Sakae Menda was 
accepted, his capital sentence was overturned, and he was found not guilty. 
After spending thirty-four years and six months in prison, he came back 
from the death chamber. During the following six years, three more death-
row inmates, in addition to Mr. Menda, were found not guilty. This year, a 
retrial was decided in favor of Mr. Okunishi, who had been charged in a 
poison-wine murder case in Nagoya. In these cases, defendants have been 
able to overcome obstacles against retrial, but only with the support from 
the JFBA. 

As the President of ABA said, we should remember the number 122—
the number of persons who have been exonerated from United States death 
rows. In Japan however, the number of those people is extremely small. 
This demonstrates how large the barrier against retrial is. In the Japanese 
capital-punishment system—in addition to its secretive nature—the rights 
of those facing the death penalty are not sufficiently secured. Also, systems 
for prevention of wrongful convictions are lacking. In other words, there 
are many fundamental human-rights problems in the system itself and its 
administration. 

On the other hand, a subway nerve gas incident occurred in Japan in 
1995, resulting in stronger voices saying that heinous criminal offenders 
deserve the death penalty. Also, the rights of the victims and their bereaved 
families have not been established adequately. Their dignity has not been 
fully respected. Against this background, JFBA, at its November 2002 
council meeting, supported the enactment of a Moratorium of Executions 
Act. Furthermore, it has been promoting improvement of the criminal 
justice system, support for crime victims and their bereaved families, and 
restoration of damages and establishment of their rights. At the human 
rights convention in October 2004, we adopted a resolution to require the 
enactment of a moratorium on executions, disclosure of the information 
about the death penalty, and establishment of a deliberative body on the 
death penalty. Due to fundamental human rights issues under the present 
capital system in Japan, relating to both the system itself and the 
administration, JFBA believes that a moratorium should first be introduced, 
information should be disclosed, and broad discussions on whether to 
retain or abolish the death penalty should take place immediately. 

In Japan, a lay-judge system is going to be introduced in 2009, so that 
together with the judges, the public will start to take part in fact findings 
and sentencing in capital cases. When one becomes a lay judge, one will 
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have to make one’s own judgment on whether to give the death penalty to 
the defendant or not. Debates on capital punishment cannot remain at the 
conceptual level. With the introduction of the lay-judge system, the issue 
will have to be considered as a more specific and immediate issue. 

One of the values of an international conference is that people from 
different social backgrounds and different experiences gather to hold 
discussion. This time, we have members from abolitionist countries, 
retentionist countries, countries with capital punishment but without 
execution, etc. We recognize that the ultimate penalty in one country is not 
so in another country. We recognize what is common sense in one country 
is not common sense in another country. I believe that this conference will 
provide an opportunity for all of us to step back and give a fresh look at 
what we have been accepting as common sense regarding the death penalty. 
It is my sincere wish that, as a result of this, there will be many 
opportunities in the future to think about the death penalty in Japan and in 
other parts of the world—resulting in a sincere discussion across national 
borders about human rights and capital punishment. I would like to express 
my deepest respect and appreciation to the speakers and other participants 
at this conference. Thank you very much. 

 



 
 
 
 



OPENING REMARKS 

MICHAEL S. GRECO* 
I welcome you to the International Leadership Conference on Human 

Rights and the Death Penalty. On behalf of the American Bar Association 
(ABA) and our more than 400,000 members—lawyers, judges, law 
professors, and law students—I want to thank the European Commission, 
represented today by Michael Reiterer, for cosponsoring and supporting 
this conference. We are also very pleased that the Japan Federation of Bar 
Associations is cosponsoring and hosting this program. Thank you, 
President Kajitani for your partnership and your gracious hospitality in 
hosting this important conference. I also thank Parliamentary Secretary of 
Justice Takashi Mitsubayashi, who will speak in a moment on behalf of the 
Minister of Justice of Japan. 

My friends, we gather today with a full agenda and ambitious goals. 
During the next two days, internationally acclaimed scholars and 
practitioners with expertise in criminal justice, capital punishment, and 
human rights will share their insights on global issues relating to the death 
penalty. We will also hear from victim advocates, lawmakers, government 
officials, bar-association leaders, a former death-row inmate, and others 
who have a stake in death-penalty issues. 

The death penalty is clearly one of the most divisive issues of our time 
within individual nations and in the international arena. But whether one 
supports or opposes the death penalty, everyone in this room has at least 
one thing in common: we are all committed to pursuing justice and seeing 
that justice is done—for the victims and for the perpetrators of crimes that 
may lead to the death penalty and for society at large. We may have 
different views of what path to take to achieve a just result and, even more 
fundamentally, of what constitutes a just result. People of good will can 
differ on important questions surrounding crime and punishment. But we 
can all come together—we must come together—in an honest and open 
dialogue to evaluate our positions and learn from one another’s views and 
experiences. 

The American Bar Association hopes that this conference will lead to 
the creation of an international network of lawyers to address death-penalty 
issues. The death penalty is fundamentally a legal issue with human rights 
dimensions. Human-rights activists and organizations around the world 
have reached out to one another to address death-penalty issues. It is now 

                                                      
 *  At the time of these remarks, the Speaker was the President of the American 
Bar Association. He is currently a Partner in the Boston offices of K & L Gates, 
LLP. 
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time for the lawyers of the world to do the same. Lawyers, judges, and 
court systems have the solemn responsibility of ensuring that justice is 
served in serious criminal cases—especially in those cases where the death 
sentence may be imposed. We in the legal profession are charged with 
guaranteeing that due-process rights of defendants are not violated while 
assuring that the voices of victims and the concerns of society at large are 
heard and that justice is served. The lawyers of the world have a unique 
role to play in the ongoing debate over whether and how to administer the 
death penalty. One development from this conference should be an 
agreement on a statement of principles and standards that will govern the 
administration of the death penalty wherever in the world it is 
implemented. 

The use of the death penalty, as has been observed, is now receiving 
heightened attention in my country, the United States, as we have just 
witnessed the 1,000th execution since capital punishment was reinstated in 
1976. Last Wednesday, an inmate in Virginia would have been the 1,000th 
person executed since 1976, but he was granted clemency by the Governor 
of Virginia because potentially exculpatory evidence had been destroyed. 
The Governor in that state, as a matter of conscience, felt that he could not 
implement the death penalty if there was any possibility that the individual 
would have been exonerated by the destroyed evidence. Two days later, on 
Friday of last week, an execution in North Carolina pushed the United 
States past this historic but lamentable milestone of 1,000 executions. 

Except for opposing the imposition of the death penalty on mentally 
retarded persons and on individuals who committed their crimes while 
juveniles, the American Bar Association has not taken a policy position on 
whether there should or should not be a death penalty. In August 2006, 
some members of the ABA House of Delegates intend to propose a new 
policy resolution that will declare the ABA’s unequivocal opposition to 
execution of those suffering with serious mental illness. For the ABA, the 
question is not whether as a matter of morality or philosophy there should 
be a death penalty. Rather, as a legal association, we have a particular 
expertise regarding procedures to assure fairness in the application of law 
and to guarantee that due process is assured to all parties. We have chosen 
to focus our efforts, therefore, on that aspect of the death-penalty debate. 
Toward that end, the ABA has concluded that each jurisdiction in America, 
or anywhere, that imposes the death penalty has a duty to determine 
whether the system under which the death penalty is imposed and carried 
out is flawed and, if so, to eliminate those flaws. The ABA’s policy calling 
for a moratorium on the death penalty, which was adopted in 1997, is one 
of the ways that ABA has chosen to encourage such examination and 
correction of problems. I was part of the team that developed the ABA’s 
death penalty moratorium policy, in 1997, through the Section of Individual 
Rights and Responsibilities of the ABA. 
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The ABA recognizes that other countries and other bar associations 
have come to different conclusions. But we are also faced with the reality 
of the current legal framework in the United States—where the death 
penalty exists in the federal system and in thirty-eight of the fifty states. As 
long as the death penalty is on the books and is imposed anywhere in the 
United States, the lawyers of America have an obligation to ensure that it is 
administered fairly and comports with fundamental due-process guarantees. 
We have seen some hopeful signs in recent years that indicate a willingness 
to reevaluate the administration and the imposition of the death penalty. In 
2001, the state of Illinois imposed a moratorium after many of the men 
serving on death row were exonerated through DNA testing and other 
evidence demonstrating their innocence. The death-penalty statute in the 
state of New York was recent invalidated by court decision because a jury 
instruction was seen as coercive.1 The law of the state of Kansas is 
currently under review by the Supreme Court of the United States. In 
addition, the Supreme Court has prohibited the imposition of the death 
penalty on mentally retarded people and those who committed their crimes 
as juveniles—decisions that validated the ABA’s long-standing position in 
these areas. 

Despite these few promising developments however, it is evidence that 
the administration of the death penalty in the United States is neither fair 
nor consistent and can fairly only be described as a haphazard maze of 
unfair practices that tolerates injustice in case after case. The legal system 
in America, taken as a whole, continues to impose the death penalty 
without having first assured due process. It is a legal system in my country 
that does not guarantee the effective assistance of a competent legal 
advocate. It is a system in my country that does not adequately guard 
against the impact of bias related to the race of the victim or the defendant, 
to geography, or to economic status. It is a system does not ensure that a 
defendant’s mental health and character are properly investigated or that 
evidence about them is presented to the decision maker. 

In short, in the United States, individuals currently on death row, like 
so many before them, face execution without the assurance that justice has 
been done. The ABA has long argued for experienced and competent 
lawyers, meaningful standards, and more caution in a system that 
demonstrably has been broken for decades. These and other reforms are 
long overdue in my country. Until they are fully and effectively 
implemented, the ABA will continue to advocate for a moratorium on the 

                                                      
 1. On December 13, 2007, New Jersey became the first state in the United 
States to abolish the death penalty since the United States Supreme Court lifted the 
prohibition on it in 1976. The ABA’s Death Penalty Moratorium was cited during 
legislative debate. 
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death penalty. The ABA suggests that a temporary moratorium would 
remove the pressure of impending executions in a jurisdiction, to allow for 
detailed analysis of death penalty administration in each jurisdiction, and 
implementation of reforms that are necessary to insure fairness. The ABA 
has developed protocols to help states assess their systems against accepted 
standards for due process and fairness. 

The imperative of equal justice for all requires that if the death penalty 
remains a legal punishment, we must implement these standards in every 
jurisdiction that seeks to take life. The conviction and execution of 
innocent persons must not be tolerated in the United States or anywhere 
else in the world. Unfortunately, the legal system in the United States now 
does not have adequate safeguards against wrongful convictions, death 
sentences, and executions. The Death Penalty Information Center in the 
United States reports that 122 persons in the United States have been 
released from death row since 1976 because of clear evidence of their 
innocence. The question remains how many more persons on death row 
today are also innocent. Recent media reports suggest that Texas death row 
prisoner Ruben Cantu was very likely innocent of the crime for which he 
was executed in 1993. In Missouri, the St. Louis city prosecutor currently is 
conducting a posthumous investigation as to whether Larry Griffin was 
innocent of the crime for which he was executed in 1995. 

These are some of the tragic consequences of a malfunctioning system 
in the United States. As lawyers and as citizens we have a professional 
responsibility and a moral duty to demand that a legal system that would 
take life must first demonstrate that justice has been done. Thank you for 
your kind attention. I look forward to the discussions and to working with 
you in the future. 

 



COMPLEMENTARY ADDRESS ON BEHALF OF 
THE MINISTRY OF JUSTICE 

SECRETARY TAKASHI MITSUBAYASHI* 
Good morning ladies and gentlemen. My name is Mitsubayashi, 

Parliamentary Secretary of Justice. I am very honored to be invited to the 
International Leadership Conference on Human Rights and the Death 
Penalty. As a Parliamentary Secretary, I would like to take this opportunity 
to give my complimentary address. 

As to capital punishment, there are many trends around the world. As 
mentioned by Mr. Reiterer, the member countries of the European Union 
have all agreed to abolish the death penalty. The ABA is actively 
promoting the review of the capital-punishment system. In Japan, JFBA is 
also promoting active discussion of the capital-punishment system and is 
proposing that the Minister impose a moratorium before improvements are 
imposed on the capital punishment system. So these are various activities 
regarding capital-punishment systems. 

As to whether to oppose or retain the death penalty in the individual 
countries, the national sentiment and the situation about the crimes, as well 
as criminal policy, should all be taking into consideration. A careful study 
should be promoted in Japan about whether to retain or abolish. There 
should be serious consideration of the national sentiment, from the 
perspective of ensuring justice in the society, and various aspects of the 
society should be carefully considered. 

In December of last year, the government conducted a poll regarding 
whether, under all circumstances, capital punishment should be abolished. 
Only six percent supported this idea. Depending on the circumstances was 
the response by eight-one percent of the respondents. There have been 
many serious and heinous crimes in Japan, occurring one after the other in 
the Japanese society. More than eighty percent of the people are of the 
view that this penalty must be accepted, or may have to be accepted. This 
means that a large majority are of the view that complete abolishment of 
capital punishment is not appropriate at this time in this society. 

Careful handling is ensured here. The motive and the quality of the 
crime, the method and the cruelty of the crime, and the importance of the 
consequences are all being considered. The sentiments of the victim’s 
bereaved family, age of the offender, and also his previous history are all 
taken into account. From the perspective of proportionate response and for 
public safety, in cases where the ultimate penalty is deemed appropriate, 

                                                      
 *  At the time of these remarks, the Speaker was the Parliamentary Secretary 
of Justice for the Ministry of Justice. 
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capital punishment is carried out. In another words, a death penalty is 
imposed only on those who have conducted extremely serious crimes. Most 
of the cases are based on the decision by the supreme court. Once the 
decision is determined, the execution is based on the order of the Minister. 
Relevant documents are carefully investigated. The right to appeal and the 
possibility of a pardon are all taken into account carefully. Only when all of 
these possibilities are excluded is the person executed. So I must emphasize 
that careful attention is given. 

There are many views and discussions held around the world with 
respect to capital punishment, taking into account the situations in 
individual countries. The capital-punishment system is a very important 
basis of the criminal-justice system. So I look forward to productive 
discussion in this forum. Thank you. 

 



REMARKS BY THE PRESIDENT OF JAPAN DIET 
MEMBERS LEAGUE FOR ABOLITION OF THE 

DEATH PENALTY 

SHIZUKA KAMEI* 
I am Kamei, the President of Japan Diet Members League for Abolition 

of the Death Penalty. The organization consists of 100 parliamentarians. 
Today, I would like to express my sincere appreciation for the JFBA, the 
European Commission, and the ABA for supporting the realization of this 
program, with the cooperation of the UK Embassy in Japan. I would like to 
express congratulatory remarks to you. Also, I would like to cordially 
welcome those who travelled a long distance from Europe and other areas 
to be with us today. Thank you very much, indeed, for sharing with us your 
opinions and views from your own perspectives. This is going to be a very 
important and precious opportunity for us. I am very grateful and I pay 
respect to the organizers and participants of this forum today. 

Today in Japan, we have had a series of the heinous crimes occurring. 
As was mentioned earlier by Mr. Mitsubayashi, Parliamentary Secretary, 
according to the opinion polls, a great many people in Japan are in favor of 
the maintenance of the death penalty. However, maybe this depends on the 
methodology of opinion polls as well. Therefore, you can’t conclude 
simply that this many people in Japan are in favor of the death penalty. 
Japanese people are not so simple minded. 

We have to be quite careful about the methodology employed in an 
opinion poll because there could be different penalties that we could use 
for people who commit serious crimes. Even those people who commit 
such crimes may change their minds and may be rehabilitated. Therefore, I 
wonder whether or not the state power has the authority to give a final 
death verdict to all these criminals. I don’t think so. At the Diet Members 
League, we are trying to introduce alternatives to the death penalty in the 
form of life imprisonment. Also, we are trying to trigger discussions that 
might lead to enactment of a temporary law for the suspension of 
executions. I think a majority of Japanese people are in favor of such ideas. 

However, the problem rests with the Ministry of Justice, in my view, 
because it has been quite adamant in trying to maintain the existing death-
penalty system. I think that is the root cause for the Japanese people blindly 
believing in the importance of the death penalty. This time around, the new 
Minister of Justice clearly declared that he is not in favor of the death-
penalty system. Actually, such a system has to be promoted by the Minister 
                                                      
 *  At the time of these remarks, the Speaker was the President of Japan Diet 
Members League for Abolition of the Death Penalty. 
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of Justice himself not the Prime Minister. Going forward, I wonder how the 
Justice Ministry officials are going to handle this issue because their 
minister is in favor of the abolition of the system. 

I am also encouraged about the following regarding the Japanese 
situation: There are many people who are working very aggressively and 
actively to promote human rights. In the past, JFBA had a divided opinion 
within itself. However, JFBA this time around is trying to promote human 
rights with regard to the death penalty. Until now, JFBA was not very 
active on this front. Now, JFBA has come forward to tackle human rights 
and the death-penalty issue head on. Therefore, I am very encouraged that 
the lawyers in Japan have become quite active in this area. I am quite 
encouraged and happy to see this recent development. 

I don’t think it will be easy for us to get Japan to agree to the abolition 
of the death penalty in the near future. However, we would like to make a 
strenuous effort to move in that direction. Also, we would like to 
strengthen our parliamentary activities, so that we can abolish the death 
penalty as soon as possible. 

The nation, under the death-penalty system, is committing murder. That 
cannot be justified as a way to prevent heinous crimes. I think it is a self-
contradictory attitude. We have a very wonderful Justice Minister in place 
now, Mr. Sugiura. It seems to me that his appointment is very epoch-
making because of his personal views. I certainly hope that the JFBA is 
going to support him so that we can abolish the death-penalty system as 
soon as possible. I would like to once again congratulate you for the 
successful meeting of this forum. Thank you very much. 

 



 

DAY 1, SESSION 1: CROSS-CULTURAL DEATH-
PENALTY EXPERIENCES 

RICHARD C. DIETER* 
MAIKO TAGUSARI (INTRODUCER): We would like to start the first 

session, concerning the international situation around the death penalty. As 
you know, the international situation around death penalty is changing 
drastically. In this session, we would like to look at the whole world—
including the United States, Europe, Japan and the other Asian countries, 
Africa, the Middle East, and the Caribbean countries. We will be looking at 
the trends regarding the death penalty in these countries and regions. We 
will also discuss the issue of public opinion, which various countries and 
nations face regardless of whether countries are retentionists or 
abolitionists, and cultural backgrounds, as well. 

 
RICHARD C. DIETER: I would like to thank the European 

Commission, the American Bar Association, and the Japan Federation of 
Bar Associations for inviting me to speak about the death penalty in the 
United States. I first want to say that our Japanese hosts have been 
especially gracious—I immediately felt welcomed here, and I want to thank 
you for that. 

Today, we are addressing the cultural aspects of the death penalty, and 
the United States is certainly a complex culture made up of many different 
strands. It is difficult to define exactly what motivates the death penalty in 
our society or why this punishment for crime is given a special importance 
by many people. What I would like to talk about today are some of the facts 
that illustrate a dramatic change in the death penalty (and perhaps even in 
our culture) that has been occurring over the past few years. 

To understand this change, it is helpful to review the recent history of 
the death penalty. Ten years ago, in the mid-1990s, the death penalty in the 
United States was finally “succeeding” at what it had been formulated to 
do. The death penalty had been stopped by the United States Supreme 
Court in 1972 because it was being arbitrarily applied. Many states, 
wishing to preserve the death penalty, then rewrote their laws to meet the 
Court’s requirements. The new laws were supposed to be carefully 
channeled so that only the worst offenders would be eligible for the death 
penalty, thereby eliminating its arbitrary quality. The death penalty 
resumed in 1976, though executions did not escalate quickly. There was 

                                                      
 *  At the time of these remarks, the Speaker was the Executive Director of the 
Death Penalty Information Center in Washington, D.C. He currently maintains this 
position. 



24 THOMAS M. COOLEY LAW REVIEW [Vol. 28S 

one execution in 1977. The process was slow, there were many appeals, 
and some state laws were overturned. 

In the 1990s, the United States began to experience a death-penalty rate 
similar to that of the 1930s when nearly 200 people a year were executed. 
The number of executions went steadily up, reaching almost 100 
executions in 1999. The number of people on death row kept rising as more 
and more people were sentenced to death. More states, such as Kansas and 
New York, added the death penalty to their statutes. And in 1994, the 
federal government, which affects all fifty states but which had not been a 
significant participant in the death penalty, expanded its capital-punishment 
statute so that sixty offenses were eligible for the death penalty instead of 
just one offense previously. 

Much of the public wanted the death penalty applied more often and 
more quickly. Moreover, we had just experienced a terrible act of terrorism 
in 1995 by one of our own citizens in the Oklahoma City bombing. In the 
wake of that, Congress passed the Antiterrorism and Effective Death 
Penalty Act of 1996 to speed up the death penalty. As a result, the number 
of executions continued to rise. 

The death penalty was supported by eighty percent of the American 
public in the 1990s. But surprisingly, a dramatic period of change began 
around the time of the new millennium. This would seem to be a very 
unlikely time for the death penalty to change in the United States, given the 
cultural events taking place. In 2000, the United States elected a president, 
George Bush, who as governor of Texas presided over the most executions 
of any modern governor at the time—152 executions. He was not elected 
because of those executions or because of his death-penalty position, but 
the election certainly symbolized that the United States was a country that 
had no problem with the death penalty. 

We also experienced another act of terrorism in 2001—the attacks in 
New York and Washington, D.C. These actions created a tremendous anger 
and resulted in many proposals to expand the death penalty. But despite 
these events and despite the rise in the executions in the 1990s, with the 
increase in the size of death row, the high level of public support for the 
death penalty, and its affirmation through the electoral process, the death 
penalty has been in a sharp decline since 2000. Executions are down by 
about fifty percent. 

In 2008, we are projecting that the number of sentences will remain 
low, close to the lowest they have been in the thirty years since the death 
penalty was reinstated in the United States. Not all of the change is positive 
and in one direction. But the change is significant, and I think it is 
attributable to two causes. First, and Mr. Greco of the ABA pointed this out 
earlier, as the number of executions rose, lawyers from bar associations and 
law firms, journalism students, and concerned individuals from around the 
country started looking at these cases more closely, especially as 
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executions neared. What they found in case after case was that the 
defendant had been wrongly convicted. 

Thirteen people in Illinois, alone, were wrongly convicted and 
sentenced to death, many of them having come close to execution. One of 
them, Anthony Porter, had his case investigated by journalism students. 
They happened to review this case because their class met at a time when 
he had received a stay of execution based on his mental capacity, not 
because of his possible innocence. This was not an instance of the criminal-
justice system working well. This case illustrated how independent 
influences from outside the justice system could expose the problems in the 
death penalty. The students discovered that Porter could not have 
committed the crime that put him on death row. They found the actual 
perpetrator who confessed to the crime. Porter was freed, and the public 
was shocked at how a near tragedy was averted. 

In the late 1990s, the number of exonerations from death row continued 
to grow, and the issue of innocence received confirmation from another 
outside source. The advent of DNA testing, which emerged in the 1990s 
and became more sophisticated and prevalent in the late 1990s, confirmed 
that people, whom the courts and juries ensured us were guilty and 
deserving of death, were actually innocent. DNA testing cast a new light on 
our criminal-justice system. Even though the majority of the cases where 
inmates were freed from death row did not involve DNA testing, this 
scientific affirmation exposed deeper problems throughout the system. If 
DNA testing proved that in some cases the wrong person had been 
convicted and sentenced to death, then one had to be concerned about the 
many other cases in which no DNA evidence was available. 

The second important contribution to the decline in the use of the death 
penalty that emerged in the 1990s was the introduction of the sentence of 
life without the possibility of parole. That has been a gradual process in the 
United States, and may not seem like progress from the perspective of those 
concerned about the high rate of incarceration in the United States. But for 
the death penalty, it represents a critical alternative. 

Jurors in death-penalty cases are faced with the difficult task of 
possibly sentencing someone to death, knowing that in five or ten years 
new evidence might reveal that the wrong person was convicted. In the 
earlier years of the death penalty, the alternative to a death sentence was a 
life sentence in which the defendant might someday be released. A life-
without-parole sentence has given jurors a middle ground between death 
and the possibility of release. 

The number of death sentences has declined dramatically and the 
number of people serving life-without-parole sentences has increased. 
These two developments (innocence and life without parole) are changing 
the face of the death penalty in the United States. 
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As I mentioned earlier, however, all the change is not in one direction. 
The federal death penalty has been expanding, and it has been aggressively 
pursued in the fourteen states that do not have capital punishment. The 
number of people on the federal death row has gone up, while the number 
of people on the states’ death rows has declined. 

Another disturbing development is happening in California. There are 
670 people on death row in California. There have been thirteen executions 
over the past thirty years. Because there are so many cases, the system is 
slow and expensive. One solution would be to abolish the death penalty. 
But there are also efforts among some prosecutors to speed up the process 
and curtail appeals, perhaps by submitting proposed changes to a 
referendum of voters. With the largest death row in the country, an increase 
in the pace of executions there could have a dramatic effect on the whole 
country. Right now, executions remain on hold because of the controversy 
regarding lethal injections, but if that issue is settled many more execution 
dates could be set. 

Finally, there are still many federal lawmakers who believe strongly in 
the death penalty and have been trying to accelerate executions. A proposed 
bill entitled the Streamlined Procedures Act would have drastically 
curtailed death penalty appeals, but it did not pass. However, another 
provision attached to the revision of the Patriot Act recently did become 
law. It allows the United States Attorney General to approve states’ 
systems of representation, thereby making them qualified for faster federal 
appeals. 

It currently takes an average of 10.5 years from sentencing to execution 
in the United States. Some legislators want to shorten this to five years. Of 
course, the danger with such a system is that some of the 130 innocent 
people who had been freed from death row would have been executed 
before the evidence emerged to free them. Those cases took an average of 
nine years from sentencing until when the inmates were freed to develop 
the necessary evidence of innocence. If the executions had occurred after 
five years, many of them would be dead. We will hear from one of these 
individuals, Kirk Bloodsworth, shortly. His case was the first case where 
DNA evidence freed a death-row inmate in the United States. That case 
took many years to develop. If we cut the appeals process down from ten 
years to five years, we run the risk of executing the typical innocent person 
instead of freeing him. 

So there are clearly trends that counterbalance the decline in the use of 
the death penalty in the United States. Nevertheless, I believe that the drop 
in death sentences is the stronger trend because it has occurred not just this 
year, but consistently over the past eight years. Moreover, there are other 
indications that the death penalty may be on the wane: New York has 
repeatedly rejected efforts to restore its death penalty after it was 
overturned by the courts in 2004. New York was the last state to adopt the 
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death penalty in 1995, and now it has abandoned capital punishment. 
Texas, which leads the country in executions, adopted the sentence of life 
without parole in 2005. We are already seeing a decline in death sentences 
in Texas. Illinois has had a moratorium on executions for eight years. Other 
states like Maryland, New Mexico, and Tennessee are considering abolition 
or reforms of their death-penalty system. I think the prospects for the future 
are positive, but there are competing trends. Hopefully, the international 
movement away from capital punishment will buttress the turnaround on 
the death penalty that has been slowly emerging in the United States. 
Thank you. 

 



 

 
 
 
 



 

DAY 1, SESSION 1: CROSS-CULTURAL DEATH-
PENALTY EXPERIENCES 

MICHEL TAUBE* 
Thank you very much. I thank the organizers and especially the 

translators. I am charged with presenting the situation of the death penalty 
and abolition of the death penalty in the world. And I will finish with 
considerations about Japan. 

Worldwide, what can we see? First, the number of countries that have 
abolished the death penalty increases every year. In 1945, seventeen 
countries had abolished the death penalty. In 1981, when France abolished 
the death penalty, thirty-six countries had abolished it. Today, in 2005, 
ninety-seven countries have abolished the death penalty. From 2000 to 
2005, seventeen countries have abolished the death penalty, notably 
Mexico for all crimes, Senegal, and Sierra Leone. Rwanda also abolished 
the death penalty in 2007. 

A second element: We can see in the world a tendency in the last four 
or five years to reduce the number of death sentences and executions. What 
happened in the U.S.A. can be shown to have occurred in many other 
countries in the world. Even in Japan, when you look at the number of 
executions in the last twelve years (from 1993 to 2000) there was a rate of 
five executions every year, and since 2001, there have been two executions 
a year in Japan. Unfortunately, since 2007, the rhythm of executions has 
returned to a high level. 

A third element: In the international level, several instruments have 
been adopted proposing to states that they abolish the death penalty or, at 
least, respect guarantees for people who could be sentenced to death when 
these states apply the death penalty. Criminal international codes do not 
propose a death penalty for all sorts of genocide, war crimes, and the 
humanity crimes. This is so of the tribunal for the genocide in Rwanda. It is 
the true of the tribunal against Milosevic. And, of course, the criminal-
penal court was created in 2002. In doing that, countries who are in this 
court do not accept the idea of the death penalty for the worst criminals in 
the world. 

Another element: We can see that the death penalty is more and more 
concentrated in two big regions: (1) Arabic and Muslim countries all have 
the death penalty in their law—Iran and Saudi Arabia execute more than 
100 persons every year; and (2) a big majority of countries in Asia have the 
death penalty in their law. Of course, the first country of the world in 
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executing people is China, but we can mention also Vietnam, Singapore, 
and Japan. One of the only Asian countries to abolish the death penalty is 
Cambodia. I think there is a link with the genocide they had there thirty 
years ago. Often, as Europe did, the awareness of the necessity to abolish 
the death penalty is linked to the traumatism of genocide. 

Another element: Today, quite all democracies in the world have 
abolished the death penalty except for the United States, Japan, Taiwan, 
and India—but there are very few executions in India for instance. Why is 
this so? Because these democracies and the international community 
recognized and accepted the idea—which is a recent idea in our history—
that the death penalty is a violation of human rights. One of the institutions 
in the world that contributed to that idea is the Council of Europe, which is 
represented here today. Certainly, the reason why Europe is the first 
continent that abolished the death penalty (with South America) is that we 
accepted, after the second World War, the idea that the death penalty 
violates human rights and that states have to respect human rights—and 
among them is the right to life for every person. That idea is very recent. It 
is beautiful for democracies—a number of which have accepted that idea. 
But it also is relevant to states that still apply the death penalty. Those 
states are more and more invited to respect guarantees for a fair trial and, 
many other guarantees concerning persons who can face the death penalty, 
to reduce the application of the death penalty. 

Last element: In the last ten or fifteen years, the death penalty became 
an international issue. That international dimension is very recent. I think 
the European Union contributed a lot to that element. For Japanese 
abolitionists, that international dimension is very important. I remember in 
2001, at the first World Congress against the Death Penalty in Strasburg, 
the biggest delegation from the entire world was the Japanese delegation. 
This kind of international conference is very important to reinforce the 
international dimension, which is an element of pressure on countries who 
apply the death penalty. Those are the main elements. 

About Japan, I note that Mr. Sakin Sagura, the Minister of Justice, said 
recently that he personally was opposed to the death penalty and that he 
would not sign any orders of execution. I know that he had a lot of pressure 
then, and that he changed, of course. In France, in 1981, when it abolished 
the death penalty, why did it do so? In France, in that year, a majority of 
the French people were in favor of the death penalty. Yet, abolition 
occurred because a candidate in the presidential election said that 
personally he was opposed to the death penalty. He said the same words 
that the Minister of Justice of Japan today has said, and he was elected. 
Then, he abolished the death penalty. So I think that the Minister of 
Justice’s position is very, very important. Now, twenty-five years after the 
abolition a majority of French citizens are opposed to the death penalty. 



2011] MICHEL TAUBE 31 

There are a lot of countries in the world where the death penalty has 
been abolished even when the population was in favor of the death penalty. 
Why? Because people and politicians recognized—and lawyers and the 
people who have responsibility recognized—that even if there were 
subjective elements, like cultural reasons or individual opinions, the death 
penalty had to be abolished because it was a violation of human rights and 
because justice could occur without the death penalty because it has no 
deterrent effect, etc. 

Another reason why I think the position of the Minister of Justice is 
very important is that, in 2009, Japan will introduce the jury system. 
Ordinary Japanese citizens will sit in courts and will have to judge 
criminals. I think that date is very important because I am convinced that in 
democracies like Japan, we have to try to open public debate on the death 
penalty even if it presents risks. 

There are two ways to struggle against the death penalty. The first way 
is in charge of lawyers. In my mind, when I observe from Europe, I think 
the main factor leading to the reduction in the death penalty in the United 
States is the role of lawyers. They are more and more involved in 
individual cases—they are trained. The American Bar Association 
encourages lawyers to work pro bono in death sentence cases. And so on 
and so on. So the reduction of the death penalty comes from legal progress, 
thanks to the involvement of specialists on the death penalty. Lawyers in 
Japan can do a great deal that’s very important to improve the legal system 
in Japan. That deals with the first part of the problem—by reducing the 
application of the death penalty. 

The second part of the problem is the debate on the death penalty. I 
think in Japan, it is probably totally different than in the U.S.A. because I 
know that, in the U.S.A., activists and abolitionists do not really want to 
debate on the death penalty. But in Japan, because it will become a 
responsibility for members of the jury to decide on the death penalty, and 
because there is a big silence in the Japanese society on the death penalty, 
we have to invite public debate on cultural aspects and philosophy 
arguments by which Japan could abolish the death penalty. The bigger 
enemy of abolitionists is the silence. And there is too much silence in 
Japan. That is why I think that the position of the Minister of Justice is very 
important because it could contribute to open a little bit of a debate on the 
death penalty. Thank you very much. 
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PENALTY EXPERIENCES 

PETER HODGKINSON* 
My thanks to all who arranged the conference and made this event 

possible. By way of context, the Centre for Capital Punishment Studies, of 
which I am the director, and I suppose the founder, is not an abolitionist 
group. It is a research group that informs the death-penalty debate in a 
range of countries in which we are invited to consult. We are currently 
working in the Philippines, Malawi, Sierra Leone, Nigeria, Uganda, 
Vietnam, and more recently, Papua New Guinea. 

Papua New Guinea is an example of a country that is sadly going in the 
opposite direction. It has not had an execution since 1954, having been 
under the colonial imperialism of the United Kingdom and more recently 
Australia. But after independence in the late 1980s, it restored the death 
penalty in the early 1990s. It has nowhere to execute people, so it took it 
upon itself to wander and look for models of execution. Unfortunately, in 
their travels the members of this working group visited the state of Texas, 
and on their return to Papua New Guinea they recommended to the 
government that lethal injection be the mode of execution. There continues 
to be a hiatus on executions. 

The problem is that in many countries where the death penalty exists, 
or is quiescent as a de facto penalty, politicians have an imperative to be 
seen as doing something. That too frequently translates itself into doing 
absolutely anything, without reference to penal philosophy or penal 
research as to whether or not that is going to make a difference. I will now 
rehearse some of the core issues that we are always confronting in the 
countries in which we are honored to be involved. These are in no 
particular order. 

There is the issue of deterrence. The deterrence debate can be very 
easily, correctly, and honestly summarized as follows: The death penalty is 
not a unique deterrent, and it is not a deterrent over and above the other 
sentences available to most jurisdictions. Sadly, that in itself is not 
sufficient. Those who are for the death penalty and those who are opposed 
to the death penalty will insist on either conducting research or rebutting 
and refuting research that has been done to demonstrate a range of 
contradictory claims as to the deterrent value of the death penalty. But it is 
an extraordinary waste of time and resources. 
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Governments next rely on the issue of public opinion. Those of you 
who are aware of the methodology of public opinion might wonder why it 
is that governments are so mesmerized by what are quite clearly flawed and 
inaccurate reflections of a section of a largely ill-informed sample that were 
polled. But politicians are nonetheless mesmerized by, and rely on, these 
polls. Our advice, in response to this concern, is that we put aside the 
notion of the public-opinion poll and concentrate on the quite genuine issue 
of public concern. The citizens of any country where the death penalty’s 
replacement is being debated have every right to be concerned about it 
because they assume that the death penalty makes a positive contribution 
by reducing the crimes for which it is reserved and by making a positive 
difference to the casualties of the crimes for which it is reserved. The 
reason citizens believe this is because their governments have been telling 
them for decades or centuries that the death penalty is the answer. 

Luckily, there is ample evidence to fundamentally question that 
perception. But you do have to start from that perception. And one way of 
doing it is by reference to the literature. Perhaps the other way, which we 
are finding more successful, is by reference to countries that share some 
social, cultural, historical commonality—where they have faced these same 
concerns and how those particulars countries have addressed those 
concerns as they moved in the direction of replacing the death penalty. 

Crime victims are our other constituency, frequently referred to in the 
countries in which we are working. When you look at the evidence, as I do, 
in the countries in which we work, these public protestations about the 
importance of crime victims are not reflected within the infrastructure of 
the society—where little or nothing is done for the victims of crime. And, 
in the case of the paradigm offense that attracts the death penalty, 
homicide, little or nothing is done for either the families of the victims of 
homicide or the families of the condemned. 

Alternatives is a very vexed issue, and one on which I have a position 
that I will discuss during the alternatives session. Only in Central Asia have 
I ever come across people who have spent sound, informed time, 
considering the issue of alternatives. There is an imperative here, it 
appears, to concede the ground and immediately to offer what seems to me 
to be the draconian and wholly disproportionate sentence of life 
imprisonment. But I will deal with that later. 

I will now discuss, very briefly, the United Kingdom experience of 
abolition in 1965. There was a very brief window of time in which the 
Labour Party ran the government and took the opportunity to advance the 
debate that had been going on for decades about abolition. Very surprising 
was that in the House of Lords, with a significant Conservative majority, 
the debate about the alternative was not at all a punitive debate. In fact, one 
member of the Conservative Party, in considering twenty-five years as 
being the alternative sentence, found that to be almost unspeakably cruel. 
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That was his justification for sticking with support for the death penalty 
because he thought the alternative of twenty-five years was unacceptable. 

However, almost by a slip of the pen, we moved into having a 
mandatory alternative sentence of reviewable life imprisonment. That has 
really being the problem because numbers of different types of politicians 
and political governments over the years have never addressed this. So we 
are left today in 2005 with the United Kingdom being the proud leaders in 
the number of life-sentenced prisoners. We have at the last count and 
rising, 6,667 life sentence prisoners in a population of some 77,000 
prisoners. In total, the other forty-five member states of the Council of 
Europe have a population of 7,300 life-sentenced prisoners. The lesson I 
am trying to put over is that it is very important what you do at the time of 
replacing the death penalty. It may be an opportunity for politicians once 
again to be mesmerized by public opinion and to take what they think is the 
only alternative that the public will accept. But this is the time for very 
careful and informed thinking. 

We are saddled forty years after abolition with a hugely costly 
alternative, in terms of the human costs and also in term of the financial 
costs. Now, to get a sense of the enormity of the economic drain on our 
society this in addition to the grossly disproportionate nature of the 
penalties and the effect this has on diluting our civility and humanity. In 
Scotland the average annual cost of one prisoner is £33,244; in Northern 
Ireland £85,935 and in E&W £37,305. Thus, conservatively the average 
annual costs for this number of ordinary prisoners in Great Britain are £253 
Million. Precise figures for life-sentenced prisoners are difficult to 
calculate but would certainly exceed the above annual average figures. Our 
last Home Secretary, for reasons that are known only to him, introduced a 
whole of life sentence in 2003—a return to medieviality. 

If you look at life sentences in terms of effectiveness, over a period of 
about thirty years, looking at those released on license into the community, 
there is a reconviction rate of less than nine percent. That is a hugely 
successful penal policy compared to the generality of people released from 
prison, where the reconviction rate for adults is at sixty percent on average 
and for juveniles somewhere in the order of eighty-five percent. So I do 
really think that thought has to be given about this.  

Finally, and this is probably the right forum for me to mention this, 
having thought about this at home with my colleagues in the legal 
constituency that does wonderfully creative work in the British Caribbean 
Commonwealth. I have a sense that reliance solely on the litigation 
approach is part of the problem. And the evidence for me, in the British 
Commonwealth Caribbean, is that a direct result of the very necessary 
development of protections for those subject to capital litigation or the 
death penalty in that region has been a kind of game between the defense 
constituency and the government. And it was clear as daylight what was 
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going to happen and began to happen. In Barbados, as a result of this post-
colonial interference in the local judicial process, they amended their 
constitution to roll back all the protections that had been won over the last 
two to three decades. Trinidad and Tobago are in the process of rolling 
back the same protections. Belize rolled back the protections in 
amendments but has not yet enacted the legislation. Jamaica—which has 
been without an execution for over fifteen years and is very lukewarm 
about the death penalty and has a good civil society—is now, with the 
support of the opposition (which was their previous hurdle) also in the 
throes of considering the amendments to the constitution. 

Lawyers are employed to service the needs of their clients, but 
somewhere there is a bigger picture. And what is actually happening in the 
Caribbean is that all those protections are being rolled back and that we 
must start the process all over again. There has to be a more rational way of 
approaching it than that. Thank you. 
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LEE SANG HYUK* 
I am Lee from Korea. I am a lawyer. I used to serve as a judge. For the 

past forty-five years, I have been working as a lawyer. For thirty-three 
years of that time, I have been involved in work on behalf of death-
sentenced prisoners. Since 1989, I have served as the President of the 
Council for the Abolition of the Death Penalty of Korea. So I am promoting 
the abolition of the death penalty. 

In December 2005, I have a quite optimistic view about the current 
situation regarding the abolition of the death penalty in Korea. From 1994 
until the end of 1997, there were 902 people executed. Currently, there are 
sixty-two death-row inmates. Since 1997, there have been no executions. 
Since 2000, the mainstream of the Korean government has switched to the 
promotion of political social reform. Among the proposed reforms is a 
special law for the abolition of the death penalty. Currently, in the Korean 
parliament, a majority, namely 175 people, are in favor of the abolition of 
the death penalty. This is being deliberated on by the Legal and Judicial 
System Committee in the parliament. The process is presently delayed, 
unfortunately. 

In September 2005, there was a change of the head of the Supreme 
Court in the Ministry of Court. Before that, retentionists were 
overwhelmingly strong. However, in 2005, of the thirteen justices, seven 
are in favor of abolition. These justices are promoting the special law for 
the abolition of the death penalty that is being deliberated on by the Diet’s 
Legal and Judicial System Committee. Moreover, five justices will retire in 
July 2006. Therefore, if the current situation continues, it is possible that 
the Supreme Court will not give a death sentences in the future. Thus, it is 
likely that we will have a more favorable situation going forward. 

Meanwhile, the Constitutional Court is going to consider whether the 
death-penalty system is unconstitutional. The majority of the judges on that 
court will be replaced by 2007. It is likely that the Constitutional Court will 
issue a ruling in that the death-penalty system is unconstitutional. A 
majority of the justices of the Supreme Court have an opinion against the 
death penalty. This is reflected in the declining number of death sentences 
since 2000: nine in 2000, eight in 2001, two in 2002, five in 2003, and only 
one in (June) 2005. Currently, we have only sixty-two death-sentenced 
prisoners. 
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In fiscal 1989, there was a UN General Assembly Resolution. Based on 
that, in Korea the Catholic clergy and also the Buddhist monks gathered 
together to establish a Council for the Abolition of the Death Penalty of 
Korea and filed a petition to abolish the death penalty in Korea. This 
coalition has now organized an international conference in order to 
promote abolition in the country. Through these activities, the Council has 
gathered public support and tried to generate public opinion in favor of the 
abolition of death penalty. It has used mass media and other media. We 
have thus had successful activities working toward abolishing the death 
penalty in our country. 

Since 2000, beginning with Catholic clergy, seven religious 
organizations have established the Coalition for the Abolition of Death 
Penalty Among Religious Organizations. In a very short amount of time, 
this organization has generated much success. In seeking to garner public 
support, Professor Paco Chin of the University of Korea has made a great 
contribution. We need to have luck over time. Thanks to the cooperation of 
those who are against the death penalty, we have been quite successful in 
our country. 

One more point I would like to add concerns a human rights issue 
related to North Korea. There was a resolution against the North Korean 
government. If we can abolish death penalty in Korea, that will have a 
major positive impact on the human rights situation in North Korea as well. 
The Unified Constitution is being drafted. We are trying to have the current 
draft of the Unified Constitution include a provision for the abolition of the 
death penalty. Academicians are working very hard to achieve that. Thank 
you very much. 
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QUESTION AND ANSWER SESSION 
RONALD TABAK: My question is for Mr. Dieter. Mr. Taube claimed 

that abolitionists in the United States are afraid to debate the subject, and 
Mr. Hodgkinson spoke about the danger of losing in legislatures what you 
have gained in litigation. I’d like you to comment on those statements in 
light of what happened in New York after the court decision there and what 
has happened regarding mental retardation and juveniles in the United 
States following enactment of legislation in various states. 

 
RICHARD DIETER: Of course. The United States strongly embraces 

democracy, so it is hard to have lasting change unless the people endorse it. 
There may be decisions from our Supreme Court and laws from our 
legislatures, but ultimately, if the people are not behind them, such changes 
are not going to stand. And that is certainly true regarding the death 
penalty. The death penalty was stopped in 1972 by the Supreme Court, but 
that moratorium did not last because most people wanted the death penalty. 
So at least from the perspective of the United States, I think that what Ron 
Tabak is hinting at is essential. There has to be debate among the people 
and local legislative change if death penalty changes are to last. 

With respect to outlawing the death penalty for juveniles and the 
mentally retarded, there first had to be local legislative discussion in many 
states. If the Supreme Court had acted alone, I doubt that the incremental 
steps that we have been making in limiting the death penalty would be 
secure. It is not enough simply to have a pronouncement from a judicial 
body. Fortunately, I think this local debate about death-penalty issues is 
happening. Lawyers are not the only ones involved in these discussions; 
activists and church groups are also involved. The Catholic Church, for 
example, has been very involved in this issue, and other religious groups 
are echoing the same sentiments. Many are saying that the death penalty is 
a culture-of-life issue, and so conservative people are changing their minds 
on the death penalty, too. 

Formerly, liberals were against the death penalty and conservatives 
were for it. That is rapidly changing. There is openness to dealing with the 
death penalty on a bipartisan level. For example, I think the country as a 
whole is accepting of the Supreme Court’s decision to eliminate the 
mentally retarded from the death penalty. That decision is not going to be 
taken back. I think the country is also accepting the decision to exempt 
juveniles from the death penalty because of the preparation of groups that 
paved the way. One example of taking an issue beyond theory and the law 
is the work of the photographer Toshi Kazama, who is here today and who 



40 THOMAS M. COOLEY LAW REVIEW [Vol. 28S 

has personalized the issue of juveniles through his pictures. I hope that 
addresses some of the points you raised. 

 
M RAVI: I am a human-rights lawyer from Singapore. I was recently 

involved in the death-penalty campaign in Singapore against the execution 
of the Australian. Unfortunately, it took place. I would like to ask Mr. Peter 
Hodgkinson a question. And I would like the panelists subsequently also to 
consider the issue of mandatory death sentences as part of the discussion. 

The problem in Singapore is that we have the highest number of 
executions per-capita in the world, and we are also the capital of hanging in 
Asia. I don’t have the statistics of how many countries actually have a 
mandatory death sentence. Before the execution of the Australian in 
Singapore last week, I wrote a letter to the UN Rapporteur for Extrajudicial 
and Summary Proceedings, Mr. Phillip Alston, seeking his intervention, 
saying that a mandatory death sentence is against international law and 
urging that the Australian government take the matter to the International 
Court of Justice. Mr. Phillip Alston intervened and told the Singapore 
government that a mandatory death sentence is unlawful under 
international law. But Singapore proceeded with the execution. Australia 
did not take the matter to the ICJ. 

What I would like you to consider is this: What is the position of the 
countries that use a mandatory death sentence, and how can we use 
international bodies to address this in view of Mr. Philip Alston’s saying 
that a mandatory death sentence is inconsistent with international law? I 
know that many countries have not signed the ICCPR Protocol, and so on 
and so forth. Those countries like Singapore, China, and Malaysia, which 
have not signed those political covenants, cannot be pressed on this issue. 
But notwithstanding this, what is the current position on the mandatory 
death sentence by international lawyers’ counsel? 

 
MICHAEL TAGUSARI: This is close to something to be covered 

during the second day’s discussion. Therefore, I ask Mr. Hodgkinson to 
speak quite briefly on this matter. 

 
PETER HODGKINSON: The response that I can offer is by reference 

to a country in Africa. I speak from the position of someone who is a social 
scientist—a criminologist—not an international human rights lawyer. For 
two years in Uganda, a law group has been challenging the death penalty as 
being a violation of the Constitution of Uganda. About six months ago, the 
Constitutional Court in Uganda found that the mandatory nature of the 
death penalty violated the constitution. It also found that delay between 
sentence and execution was also a violation of the constitution. Quite 
remarkably, it decided—in contrast to a decision in Jamaica—that three 
years between sentence and execution constituted an unacceptable delay. It 
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did not find that the death penalty per se violated the constitution. We are 
now left with that as the issue. 

If—and I think this is highly unlikely—this isn’t appealed by the 
government of Uganda, the repercussions will be that ninety percent of the 
over 400 people currently on death row in Uganda will “benefit” from the 
judgment on the mandatory death penalty and/or the delay issue. My 
concern, as someone that who has a penal policy approach to this is: What 
are going to be the implications of that? The government almost certainly is 
not going to accept, as the alternative scenario, the current maximum (non-
death) sentence of twenty years that exists in Uganda. So in the event that it 
accepts the judgments, it will respond to them by changing the entire 
sentencing structure. To the extent that they keep their lives, this would be 
a clear benefit to the ninety percent of the people on death row. 

My argument is: in the two years that this has been going on, there is an 
issue of hearts and minds, and something should have been happening 
within Uganda to fill out infrastructure—for work to have been done on the 
things that provide the imperatives for government. Had that happened, we 
might have got to the position where the government didn’t need the 
Constitutional Court to strike down aspects of the death penalty. The 
government would have combined steps against the death penalty with a 
more humane, proportionate and effective response to serious violent 
crime. So as a strategist regarding penal policy, looking at scenarios around 
challenging the death penalty, I see that what happened in Uganda was 
done as a group action. There are examples of that in other parts of the 
world. 

 
M RAVI: I may not have clarified what I said properly. I am not 

actually talking about ending the death penalty per se. The problem I am 
talking about is having a mandatory death sentence, whereby judges don’t 
have judicial discretion to consider mitigating circumstances. That 
discretion has been taken away in countries like Singapore and Malaysia 
and some other countries. We are very concerned about that. 

It will take light years for there to be discussion to take place in 
Singapore regarding the arguments against the death penalty. But at the 
moment, there seems to be some progress in public opinion that has come 
out of this particular debate. More people now think that a mandatory death 
sentence, where judicial discretion is precluded, is a serious problem. Do 
you have examples of countries that actually use a mandatory death 
sentence, aside from those I have mentioned? 

 
PETER HODGKINSON: The litigation with which I am familiar has 

taken place is before the Privy Council, under the umbrella of the British 
Commonwealth. The Privy Council has jurisdiction and has effectively 
struck down the mandatory death sentences in some of the countries. It has 



42 THOMAS M. COOLEY LAW REVIEW [Vol. 28S 

depended on the savings clauses in the various constitutions as countries 
gained independence from the United Kingdom. The Privy Council 
recently found that Trinidad and Tobago could still have a mandatory death 
penalty. I think most people recognize that the removal of discretion from 
judges is not healthy. But the challenges are happening on a piecemeal 
basis. That really requires a lawyer’s perspective. 

 
AUDIENCE MEMBER: I would like to ask Mr. Hodgkinson to 

consider the role of religion. Take Islam, for example. Within the religion, 
the death penalty is a sentence. How do you deal with that? 

 
PETER HODGKINSON: My own modest understanding of Islam and 

Sharia is informed by the work we do in Nigeria, where in fourteen of the 
thirty-six states—mostly in the north—Islam is not only the dominant 
religion, but more importantly, the system of government (rather than there 
being a secular system of government). This poses a significant problem. 

The best approach that can be offered by Islamic scholars is that the 
Sharia and the words of the Prophet are, characteristic of many religions, 
subject to multiple interpretations. My modest understanding of Islam is 
that within Sharia, it offers multiple protections. It doesn’t mandate the 
death penalty, which is simply an option. There are a series of steps that 
can be taken whereby you can avoid the death penalty. But because of the 
way that Sharia and other mainstream religions are interpreted by the more 
worldly advocates of the religion, it leaves great problems. 

In Nigeria, the lower Sharia courts have imposed a number of penalties 
that, from a non-Sharia perspective, seem draconian, like amputation, 
stoning and beheading. But none of them have actually been implemented 
because there is a negotiation going on between the state system, the Sharia 
system, and the federal system. The higher Sharia courts, the Sharia 
Supreme Courts, have always overturned these sentences. What happens in 
Saudi Arabia is seen as problematic to both those inside Saudi Arabia and 
those outside Saudi Arabia. 

 
AUDIENCE MEMBER: I think it is not so much because of the Sharia 

courts, or the laws or sentencing. If an ordinary Muslim wants to take a 
position against the death penalty, the thing that holds him back is his 
religion. The Koran and the rest of his religion recognize the death penalty. 

 
PETER HODGKINSON: But does it recognize it? You tell me. Is it not 

something that is an optional sentence, not a mandatory sentence? So 
perhaps, Muslim abolitionists should be working towards accentuating 
those things that are not capital and recommending that the capital 
alternatives within Sharia be put aside. 
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AUDIENCE MEMBER: It is true that there are religious factors to 
support the death penalty and to support abolition as well. I invite 
abolitionists to discuss religious arguments with religious authorities. If we 
take Christianity, it took a long, long time to obtain the Catholic Church’s 
support for abolition, which occurred only in the last ten to fifteen years. I 
wonder if the main reason why the present Minister of Justice of Japan said 
what he said about the death penalty is because he is Buddhist. The 
Minister of Justice in Japan who refused to sign executions in the 
beginning of the 1990s did so because he was Buddhist himself. 

So there are religious factors. But even in religions that tend to 
legitimate the death penalty, such as Islam and Shintoism, there are 
elements that you can use in seeking to obtain a reduced sentence or even 
abolition. It certainly is difficult, but discussion is possible. And on cultural 
aspects also, discussions can be had. So in a society like Japan, these 
elements have to be discussed. That is why I think that a moratorium is 
certainly the first step. During a moratorium, a public debate could be held 
in order to see how abolition could be done and to explain to the citizens 
why it can be done. 

 
SANDRA BABCOCK: I simply want to say to the gentleman from 

Singapore that tomorrow, in the first session, we will be discussing the 
application of international norms. One of them has to deal with the 
mandatory death penalty. So please ask your question tomorrow during the 
first session. 

 
AUDIENCE MEMBER: I represent an informal sector service center 

from Nepal. Although we have abolished capital punishment, nonstate 
actors like the Maoists are practicing capital punishment in the name of 
ending killings of tourists. 

 
PETER HODGKINSON: One of my concerns about Amnesty 

International’s history is that it has made no comment whatsoever about 
alternatives or about victims in its general death penalty strategy. Amnesty 
has now asked for some research to be done by a colleague of mine at the 
Oxford Centre for Criminological Research on the benefits or otherwise of 
life imprisonment without possibility of parole. A handful of us have been 
contributing to that academic piece. That paper is now with the Amnesty 
policy group so that it may consider whether Amnesty should have a 
position on life imprisonment without parole. I know what the pros and the 
cons are about life imprisonment without parole. It is not within my power 
at the moment to say what that paper says or what Amnesty is likely to 
make of that paper. 

As to the UK experience, I offered earlier information about the large 
number of life-without-parole sentences. At the point of beginning to think 
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seriously about replacing the death penalty, there should be an informed 
debate based on penal policy issues, not on political imperatives. Some 
argue, let’s get rid of the death penalty at any price, and we will very soon 
overturn the whole-of-life imprisonment. I would like my colleagues in the 
United States to tell you how realistic that is likely to be. Their starting 
point in these negotiations is life imprisonment without parole. In the bulk 
of states that don’t have the death penalty have life imprisonment without 
parole. That is pretty crucial to their maintaining the status of not having 
the death penalty. I will defer to Dick Dieter to deal with that aspect. 

 
RICHARD DIETER: I would like to add a brief comment about life-

without-parole sentences, about which Marc Mauer will be speaking more 
on later. The use of these sentences has grown independent of the death 
penalty. This sentence has emerged from the correctional system. It is 
invoked for repeat offenders under what we call our three strikes laws. We 
have life without parole, wholly separate from the crisis with the death 
penalty. 

Now that the death penalty is on the defensive in the United States, life 
without parole has emerged as the only acceptable alternative to most of the 
American public. I believe that if the death penalty were struck down, we 
would also see a reduction in life-without-parole sentences. Because life 
without parole would then be the most extreme sentence, it would be used 
for a narrower group of cases. Right now, one percent of the people who 
commit murder receive the death penalty; a large share of the remaining 
ninety-nine percent is receiving life-without-parole sentences. If the death 
penalty were ended, I think we would still see some defendants, perhaps the 
worst offenders, receiving life without parole. But the majority would 
receive life with possible consideration of parole. That is perhaps an 
optimistic view, but I could see it happening. 

 



 

DAY 1, SESSION 1: CROSS-CULTURAL DEATH-
PENALTY EXPERIENCES 

 
KEYNOTE SPEAKER 

HON. WILLIAM S. SESSIONS* 

STEPHEN HANLON (INTRODUCER): Our keynote speaker today is 
the Honorable William S. Sessions. Judge Sessions is a former United 
States Attorney, which means that he was a prosecutor for the United States 
Government. He is a former chief judge of the United States District Court 
in the Western District of Texas. And he is the former Director of the 
Federal Bureau of Investigation. In short, Judge Sessions has had a long 
and distinguished career in law enforcement in the United States. That is 
what makes his advocacy now for improvements in our system of justice, 
especially in our death penalty jurisprudence, so important. He has not 
hesitated to sign amicus briefs and write opinion editorials criticizing the 
government in cases of prosecutorial suppression of exculpatory evidence, 
ineffectiveness of assistance of counsel, and especially the failure to 
preserve and produce DNA evidence. Judge Sessions is a man of singular 
principle and intellectual integrity, who has made a lasting contribution to 
the public debate in the United States about the continuing use of the death 
penalty in our criminal justice system. I ask you to warmly welcome my 
law partner and my good friend, the Honorable William S. Sessions. 

 
Good afternoon. It is a privilege and an honor to be here with you this 

afternoon and to have an opportunity to talk with you about some things 
that are pretty fundamental in my way of thinking. I want to thank President 
Kajitani, President Greco, and the representative from the European 
Community for asking me and allowing me the time to be here with you. 

My remarks are written for one simple reason: I had no idea about the 
extent of the interest in this particular conference at the time I accepted it. 
Now I know that you are from many different countries with many different 
systems of justice and many different problems. I recognize that my 
problems as they relate to the death penalty are operational, in that sense. 
They are not necessarily intellectual. That battle will continue to be fought 
across the world and around the globe for many years to come. 

But you should have no question in your mind about what I believe is 
the importance of this particular gathering. It brings our ABA president, 
Michael Greco, all the way from Boston to share these days with you, and 
                                                      
 *  At the time of these remarks, the Speaker was a Partner in the Washington, 
D.C., offices of Holland & Knight. He currently maintains this position. 
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it makes very clear the position of the organization of which he is the 
president. I find that his expression of the obligation to see that the death 
penalty is implemented properly and fairly has real meaning to me. I want 
to see to it that we do things better and more effectively, until the day 
comes that many of you wish for—when the death penalty is actually 
abolished. 

There is a debate in the United States about whether we should look to 
international law when deciding how to interpret our own law. Some judges 
say absolutely not. Others say that while the laws of other countries are not 
binding precedent on the United States, there is a lot that we can learn from 
it. We are not in a courtroom here so I can say without reservation that I am 
honored to learn about other countries’ experiences and the variances 
between where you stand in your criminal-justice systems and where the 
United States stands. Our system in the United States is certainly not free 
from flaws. As we have learned, there have been over 100 exonerations of 
people on death row in recent years. President Greco put the number at 
122. We are all grateful that those 122 people have been saved from the 
rigors of the death penalty. 

I want to talk in particular today about the role of the prosecutor and 
the role of the judge in a capital case in the United States. My experiences 
as a federal judge, as an FBI director, as a private practitioner, as an ABA 
member, and as a member of the Constitution Project’s Bipartisan Blue 
Ribbon Committee on the Death Penalty, have all taught me a great deal 
about the practice of criminal law, both in my home state of Texas and 
nationwide and about the factors that contribute to wrongful convictions 
and sentences—even to convictions of innocent people. The U.S. criminal-
justice system, we believe, is one of the best in the world, but no system is 
perfect. We must dedicate ourselves to constantly work toward improving 
it, especially where a problem has been clearly identified. 

The more I learn about our own system of justice in the United States, 
the more I come to the conclusion that the prosecutor and the judge are the 
sinew or the cord that tie the system together. They have the position and 
the power to ensure that the system works well and fairly. I think that in the 
vast majority of cases they do just that. But they also have the power to 
cause or to allow it to work badly, and in some cases, unfortunately they do 
that as well. 

A Columbia University study evaluated the error rates in capital cases 
from the years 1973 to 1995. That study found that two-thirds of these 
cases were overturned for serious constitutional errors. It concluded that 
the most common errors, prompting the majority of the reversals in the 
states’ post-conviction stage are: (1) egregiously incompetent lawyers who 
didn’t even look for and demonstrably missed important evidence that the 
defendant was innocent or did not deserve to die and (2) that the police or 
prosecutors who did discover that kind of evidence suppressed or withheld 
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it, keeping it from defense counsel for the accused and the jury despite a 
clear constitutional command that they not withhold or suppress that 
evidence. 

The Report of the Constitution Project’s Blue Ribbon Death Penalty 
Committee is similar. The Project’s CEO, Ms. Virginia Sloan, is here 
today. It is she who has inspired and headed the work of the Constitution 
Project’s Death Penalty Initiative. Our group concluded that the lack of 
competent counsel to represent capital defendants, and the failure of 
prosecutors to provide the defense with exculpatory evidence favorable to 
the defendant are among the most persistent flaws in the death-penalty 
system in the United States. I serve on this committee with lawyers and 
judges and public officials. It was established to address the deeply 
disturbing risk that Americans are being wrongfully convicted of capital 
crimes or are wrongfully sentenced to death. 

There are other reasons for wrongful convictions and death sentences, 
such as false or coerced confessions, mistaken eyewitness identifications, 
and problematic or even downright false, scientific forensic tests. Today, 
however, I want to focus on the role of the prosecutor and the judge and the 
ways in which they can make the system work correctly and lawfully. To 
do that, I need to discuss the ways in which they can cause the system to 
work improperly and what they are able to do to prevent that. 

We should always remember that when an innocent person is 
convicted, the real perpetrator remains free, perhaps to commit more 
crimes, and we can point to several tragic cases where that has happened. It 
is in everyone’s interest, regardless of how you feel about the system, that 
we have a system which is as close to being correct and right as possible. 
We must learn from our past mistakes so that the system can work well in 
the future. 

In the vast majority of cases, prosecutors and judges live up to the 
difficult roles assigned to them. In the United States, the prosecutors should 
not just seek a conviction. The prosecutors are charged with seeking 
justice. This means that if the evidence against the defendant doesn’t 
establish guilt beyond a reasonable doubt, the prosecutor should not 
proceed with the case. The judge’s role is to make sure that the proceedings 
are fair and that the rights of the defendant, as guaranteed by the United 
States Constitution, are protected. 

Both the Columbia University study and that of the Constitution 
Project identified law enforcement’s suppression, or the withholding of 
evidence, as a leading factor that contributes to wrongful conviction. When 
prosecutors suppress or withhold evidence, it threatens the ability of our 
adversarial system to produce just and fair results. The prosecutorial duty 
to disclose material and relevant exculpatory evidence reflects the notion 
that prosecutors represent the public. The public, as the United States 
Supreme Court has said, wins not only when the guilty are convicted but 
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when the criminal trials are fair. The Supreme Court has also said that 
when evidence is wrongfully suppressed or withheld, the prosecutor 
violates his or her duty to the public and also interferes with the defense 
counsel’s ability to serve as an effective advocate, on behalf of, and for the 
defendant. The resulting contest, unmitigated by any prosecutorial 
obligation for the sake of truth, fails to satisfy the basic demands of justice. 

There are two particular areas I want to highlight today. The first 
involves DNA evidence—deoxyribonucleic acid. I am proud that in 1988, 
in the early months when I was director of the Federal Bureau of 
Investigation, the Bureau instituted the nation’s first testing program for the 
forensic use of DNA. By the end of 1988, testing was completed in 100 
active cases. That was less than a year after we began the FBI DNA-testing 
project. 

I fully expected the results in those 100 cases to confirm what I 
presumed were careful investigative and evaluation work that had gone into 
the decision to prosecute these suspects. Thus, the DNA test indicated that 
the wrong person was being prosecuted for a crime he or she did not 
commit. Instead, I was stunned at the error rate. In about thirty percent of 
the tests, or nearly one-third of the time, the DNA tested did not match the 
DNA of the suspect in the case. 

In 2005, some seventeen years later, this ratio has remained 
approximately the same. Even today, approximately twenty-five percent of 
the DNA tests do not produce a match to the DNA of the accused 
defendant. 

I am proud that from the beginning of the DNA project, the FBI DNA 
laboratory has served, both, to identify criminals and to exonerate suspects 
mistakenly identified by law-enforcement investigations across the country. 
This genetic fingerprinting has proved to be an entirely new way to 
separate the guilty from the innocent. 

Pretrial testing of the DNA has illuminated the unexpected frequency 
with which police and prosecutors have targeted the wrong person. Post-
conviction testing can often exonerate those persons who are wrongfully 
convicted, possibly identifying the true perpetrator, and shedding light on 
the causes of the wrongful conviction. 

As DNA technology continues to improve—and it has vastly 
improved—so do these remarkable abilities to identify true perpetrators of 
crime and exclude those who are wrongfully suspected or charged. That is 
why one of the recommendations of the Constitution Project is that the law 
and procedure of the Fifty States (of the United States) should allow DNA 
and other biological evidence to be properly tested in any case, at any time, 
if the evidence might shed light on the guilt or the innocence of the 
accused. In this way, we can be sure as possible that we have prosecuted 
truly guilty persons. 
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A recent case demonstrates the effective forensic use of DNA. This 
was the subject of a New York Times article approximately three weeks 
ago. It recited that in 1973, a young woman named Kathleen Ham was 
raped in New York City. A man was arrested. In 1974, a year later, his case 
went to trial, but it ended with a hung jury as the court was unable to reach 
a verdict. Fortunately, evidence, including her underpants with a spot of her 
attacker’s semen, was preserved in an evidence locker in New York City. 
More than three decades later, the rapist applied for a gun permit in another 
state, and the background check brought to light two warrants for prior 
sexual assaults by the rapist. After his arrest, his DNA was compared to the 
evidence in a number of old cases, including Ms. Ham’s. Just last month, 
November 2005, he was convicted of her rape. He was also identified as a 
serial rapist whose crimes were committed all across the country including 
Silver Springs, Maryland, just outside Washington, D.C. 

So, we all know, and it is established, that DNA is a remarkable tool 
for identifying criminals and helping assure that they are properly 
convicted. It is also a remarkable tool for exonerating people who have 
been convicted in error. The 163 DNA-based post-conviction exonerations 
in the United States are a persuasive indication that many of the prisoners’ 
requests for DNA testing are clearly warranted. 

That is why I am dismayed that some prosecutors—whose duty it is to 
seek the truth, apprehend the guilty, and prevent the wrongful 
imprisonment of the innocent—would resist using the scientific tool that 
can be a great scientific help in accomplishing the goals of justice. Some 
prosecutors have often done so, even in cases where this evidence is still 
available, it is clearly highly relevant, and where there are strong 
indications of the innocence of the accused. 

One case vividly illustrates the power of DNA testing. In 1984, a nine-
year-old Maryland girl was found strangled, raped, and beaten to death 
with a rock. In 1985, mainly on the basis of eyewitness identifications and 
vaguely suspicious statements allegedly made by the defendant, he was 
convicted of the crime in Baltimore County, Maryland and sentenced to 
death. Luckily for him, there was biological evidence in his case. The later 
DNA testing proved more reliable than the evidence that had been 
presented against him at trial. In 1992, DNA testing of the sperm on the 
girl’s clothing excluded the alleged rapist as its source. In 1993, after 
spending over eight years in prison, two of them in death row, this 
defendant was exonerated and released. 

I speak of Kirk Bloodsworth, who is here. I ask him and his brother to 
please stand. You will have the privilege of hearing him later this 
afternoon. He and his wife Brenda are a literal inspiration to all of us for 
their unrelenting courage in fighting for his freedom and in putting their 
lives back together once he was exonerated. But the case did not end once 
he was released. For over a decade thereafter, Baltimore County 
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prosecutors continued to consider Mr. Bloodsworth the main suspect in that 
crime. Finally in the mid-1980s, eighteen years after his original 
conviction, the prosecutors agreed to perform sophisticated DNA tests that 
were then entered into the state and federal databanks. There it almost 
immediately produced what we called a “cold hit”—a match—implicating 
a man who was then serving time in the same prison where Mr. 
Bloodsworth was incarcerated. Mr. Bloodsworth finally received an 
apology from the prosecutors, for which he had been waiting ten years, 
when they found that the match was with a man one floor down in the same 
prison. 

There are stories of other cases in which law-enforcement officials 
have resisted DNA testing or supported the early destruction of such 
evidence. For example, in 1987 in Houston, Texas, after Kevin Berg was 
exonerated of rape, the media reported that the court clerk had ordered the 
systematic destruction of rape kits from other convictions. What possible 
reason could authorities have for this except that they simply did not want 
to know or possibly care whether any of these people were innocent? 

In 2002, in Kentucky, an inmate named Michael Elliot who had been 
convicted of murder requested a court order for DNA testing on blood 
evidence that a careful and enterprising law student had located. The 
prosecutors responded not just by opposing the testing, but also by 
informing the inmate’s lawyers that they would soon destroy the evidence 
unless they court ordered them otherwise. The judge granted the 
prosecutors’ motion to destroy the evidence. But the Kentucky Court of 
Appeals intervened before the prosecutors could act. Unfortunately for 
Elliot, the blood stain turned out to be from the victim and, thus, was of no 
help in his claim. But Elliot could not have known that without testing, and 
neither could the prosecutor’s office have known. 

Law-enforcement officials should champion, not resist, the 
phenomenal, scientific potential of DNA evidence. They should never lose 
sight of their principal interest: to protect the innocent as they try to 
apprehend the guilty. They should join with, not oppose, advocates for 
innocent people who seek DNA testing—not only in cases where it was 
previously unavailable, but also in cases where it might have been available 
but-for whatever reason the testing was not done. 

It is one thing for prosecutors to argue, once exculpatory DNA tests 
results are in, that other evidence of the defendant’s guilt is so strong that 
the conviction should still stand. But what is not understandable, nor in my 
view justified, are those prosecutors who cite procedural rules, the cost of 
testing, the supposed burden on the court system, or other such reasons for 
denying a defendant access to DNA evidence for testing. Many of these 
reasons don’t hold water in the first place. 

Organizations like many Innocence Projects in the United States 
rigorously screen requests for help from inmates. This eliminates roughly 
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ninety percent of these requests in some cases. There are no costs 
whatsoever to the government when the costs of the tests are paid by 
defendants and their lawyers, Innocence Projects or other non-profit 
organizations, or sometimes even the media. In cases in which other funds 
are not available, the cost to the government may be minimal. DNA testing 
at state and county laboratories may cost as little as $1,000—a true bargain 
for taxpayers given the price of imprisoning or even executing the wrong 
person while the real perpetrator remains free to commit more crimes. 

Prosecutors have nothing to lose and everything to gain in allowing 
post-conviction DNA testing. If a DNA test proves the defendant is guilty, 
then all doubts will be resolved. If it exonerates the defendant then we will 
be permitted the rare opportunity to correct a tragic mistake and begin the 
search for the real criminal. 

During my service as a federal judge in Texas in the 1970s and 1980s 
and later as director of the FBI, I worked with prosecutors and law-
enforcement officials who were among the best there are in the criminal-
justice system. That is a model for countries around the world. 

But we can and must do better. It is time for us to ensure that criminal 
defendants have a right to post-conviction DNA testing. A high percentage 
of the people on death row today, as we sit here, were there when the first 
batch of DNA tests were returned in October 1988. Thus, those defendants 
were already on death row when the forensic use of DNA in the criminal 
trials first became available in 1978. 

If a prosecutor opposes DNA testing, he or she is resisting finding out 
the truth. Similarly, why would prosecutors withhold any other evidence 
that might clear the defendant? Why not turn everything in the case file, 
what we would call open file discovery, which has worked well in the state 
of Florida and in other states in the federal practice? Open file discovery is 
another of the Constitution Project’s recommendations. 

This brings me to the next subject for discussion. Let me tell you about 
a man that my firm represented; his name is Delma Banks. When we took 
the case he was on death row in my home state of Texas. I joined with 
other former federal judges in two amicus briefs on his behalf. In our first 
brief, we urged the Supreme Court to hear his case. In one of those heart-
stopping moments we often hear about in death-penalty cases, just ten 
minutes before Mr. Banks was to be executed, the United States Supreme 
Court halted his execution. Ms. Sloan called to tell me that the execution 
did not happen. 

And in a second brief, George Kendall of my law firm, Holland & 
Knight, urged the Court to overturn Mr. Banks’ conviction and death 
sentence. Why did we file these briefs? Because the prosecutors had 
concealed important witness-impeachment material from the lawyers for 
the defense. In the discovery process, the prosecutors had failed to produce 
a lengthy transcript of a pretrial interview by law-enforcement officers and 
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prosecutors of the state’s principal guilt-phase witness. The suppressed 
transcript substantially undermined the reliability of this witness. The 
prosecution also had suppressed the fact that another of the state’s key 
witnesses was a police informant who was paid for his role in the 
investigation in the case. At trial, he denied that he was a paid informant 
and the state did not correct this erroneous testimony. 

Why was the case before the Supreme Court? It was there because the 
lower court refused to give Mr. Banks relief. In effect, it penalized him for 
failing to discover sooner what the prosecution was hiding in the first 
place. The court effectively insulated the prosecutor’s conduct from 
judicial review and, thus, also provided an incentive for prosecutors to 
withhold evidence in the future. Fortunately, the Supreme Court ultimately 
found that the lower court’s decisions undermined the reliability of Mr. 
Banks’s conviction and the reliability of the death sentence and overturned 
both. I am proud that Mr. Banks’s lawyers credit our involvement for the 
Court’s action and for the saving Mr. Banks’s life. I can’t say for sure 
whether Mr. Banks is innocent or not, though the evidence I see certainly 
raises substantial questions. What I can say is that we filed these briefs 
because we wanted to make a very clear statement about the process the 
state used to convict Mr. Banks. We used our experiences as federal judges 
to reaffirm what the Supreme Court has repeatedly said: there is a special 
role played by the American prosecutor in the search for truth in criminal 
trials. In our system, the prosecutor’s role transcends that of an adversary. 
The prosecutor is the representative—not of an ordinary party to a 
controversy but of a sovereignty, the state, the people—whose interest in a 
criminal prosecution is not that it should win a case, but that justice shall be 
done. There was another reason why we filed these briefs which brings me 
to my final topic: the role of the courts. I believe that the courts also have a 
critical role to play in capital cases. Judges should not insulate prosecutors 
from scrutiny, as they did in Mr. Banks’s case.  

Judges are responsible to capital defendants and they are responsible to 
the public. They have a solemn obligation to identify and to correct 
constitutional errors in capital cases and to make sure that all the parties 
play by the rules which our constitution and laws set forth. As the 
Delaware Supreme Court recently observed, “While the adoption of the 
death penalty is a legislative prerogative, the judiciary has a special 
obligation to ensure that the standards governing its application are applied 
fairly and dispassionately and, just as important, appear to be so.” The 
Delaware court has it exactly right and the vast majority of judges are 
proud to carry out that special obligation. 

Sometimes, however, judges overlook actions that clearly affect the 
reliability of a trial and that leave the public wondering about the fairness 
and integrity of our criminal-justice system. Judges have upheld capital 
convictions in which defendants’ lawyers slept through key parts of the 
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trial. They have countenanced clear racial discrimination in selecting a 
jury. They have refused to order testing of DNA evidence or have allowed 
biological or other important evidence to be destroyed. In Mr. Banks’s 
case, their decision protected the actions of prosecutors who deliberately 
withheld key evidence. 

One of the reasons for these kinds of actions by judges is that our 
courts seem to be becoming increasingly politicized, especially in the 
United States where judges are elected by the voters. More and more 
candidates for judicial office feel forced by this system to run for office as 
partisans to finance their campaigns. They need campaign contributions 
and sometimes take them from parties who might appear before them. To 
convince voters to elect them, they make campaign statements that may be 
attractive to the voters, but that appear to decide in advance issues that may 
come before them as judges. Some of them have even gone so far as to 
declare that they will be tougher on crime than their opponent and that they 
will impose the death penalty more often. 

Whether or not these actions actually affect the way these judges rule 
in a particular case, they certainly affect the public’s perceptions of the 
system, which raises concerns that these judges are not impartial and are 
not fair and that they make decisions not on the law and not on the facts but 
on what may be best for their efforts to be reelected. This is a particular 
danger in capital cases, which arouse great passions in our community. 
Some judges have overturned a death sentence based on facts and law only 
to find their opponents using that decision in trying to defeat those judges 
in the election process. Some of these judges have been defeated as a result 
when the more popular decision would have been to uphold the death 
sentence. Of course, that would have been a violation of the judge’s oath to 
apply the constitution and the law to the facts of the case. 

Some judges have admitted that these kinds of political attacks make 
them think twice about how to rule in capital and other controversial cases. 
We cannot tolerate any possibility that politics plays a role on judicial 
decisions, and we should not put judges and candidates for judicial office 
in this untenable position. We should choose our judges solely on the basis 
of merit, not politics. Our country has important safety valves that 
supposedly prevent us from executing an innocent person or a person who 
has been wrongfully convicted or wrongfully sentenced to death. As the 
many people who have been exonerated demonstrate, sometimes these 
safety valves have jammed and not worked as they should. And in some 
cases, they have failed entirely. 

The United States criminal-justice system is a model for other countries 
around the world, and I believe rightly so. No system is perfect, including 
ours. We must demand that prosecutors and judges live up to the critical 
roles that our constitution assigns to them and that the public expects of 
them. We may not be able to achieve perfection and there is always room 
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for improvement. I applaud the talented and honorable prosecutors and 
judges who are leading the way, and I thank you for the opportunity to 
speak my mind here today. Thank you. 

 



 

DAY 1, SESSION 2: VICTIMS’ PERSPECTIVES ON 
THE DEATH PENALTY 

KIRK BLOODSWORTH* 
YANAGI (INTRODUCER): I come from the JFBA. My name is 

Yanagi. I am Vice Chairman of the Moratorium Implementation 
Committee. The issue here is the death penalty and the victims’ 
perspective. When we speak of the victims, we often talk about the victims 
of these crimes and how they relate to the death penalty. This session will 
take that up, but we will also take a broader view of the damages caused by 
the death penalty. 

A person who is under a wrongful conviction is certainly a victim of 
the death penalty. In the 1980s, we had four retrials in Japan. We also had a 
case called Nabadi, which was a retrial case. The prisoners had to confront 
the death penalty for tens of years. We could say that they are victims of 
the death-penalty system. Also, we could say that the families of the 
persons who were executed are victims, too. 

And of course, we have to look at the death penalty from the 
perspectives of the victims of the crimes. Even when there are executions, 
there are victims’ families that may think that it is not enough as the 
ultimate punishment. However, there are also other victims’ families who 
are abolitionists. The relief and remedy system in Japan is not sufficient. 
Although there are executions, we have an issue here in Japan that the 
remedy system is insufficient. So from various aspects we would like to 
look at the damages arising from the death penalty. 

Our first speaker will be Mr. Kirk Bloodsworth. He is the first DNA 
exoneree from death row in the United States. He will speak from the 
viewpoint of the victim of a wrongful conviction or miscarriage of justice. 

 
KIRK BLOODSWORTH: First of all, I’d like to humbly thank the 

Japanese Federation of Bar Associations, the European Union, and all the 
participants here today. President Go Kajitani, Parliament Secretary, thank 
you for your wonderful hospitality. It is an honor to be speaking to 
everyone. 

I hold a unique distinction. I am the first person sentenced to death to 
be exonerated by DNA evidence. Today, I work for an organization called 
The Justice Project. Their mission is to increase fairness and accuracy in 
the United States criminal-justice system. As part of my job, I aim to raise 
awareness about the problems of the United States criminal-justice system 

                                                      
 *  Kirk Bloodsworth is the first death-row inmate in the United States to be 
exonerated by DNA evidence. 
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that nearly sent me to my death almost twenty-five years ago for heinous 
crimes I did not commit. 

In 1984, I was a twenty-three-year-old honorably discharged Marine 
Corps veteran, and working as a fisherman. I was newly married. My wife 
and I were living in a suburb of Baltimore. Life was sometimes a struggle, 
but I made it work. Except on August 9, 1984, life threw me a serious 
curveball when I was arrested for the rape and murder of nine-year-old 
Dawn Venice Hamilton. 

It was 2:45 in the morning when I was taken away from my home in 
Cambridge, Maryland. It was the last time I would see my family and 
friends for 8 years, 11 months, and 19 days. The crime for which I was 
wrongfully convicted could not have been more brutal. On July 25, 1984, 
nine-year-old Dawn Hamilton was looking for her friend around Fontana 
Village, a community just northeast of Baltimore, where they both lived. 
Dawn asked two little boys for help but they refused. An older man did 
offer his help. The two boys saw Dawn follow this man into the woods. It 
was the last time Dawn was seen alive. She was found later that day on her 
stomach, naked from the waist down. Her skull was bloody, having been 
crushed by a rock, and her neck had been stomped on so severely that an 
imprint of the perpetrator’s shoe remained. A search ensued for a suspect, a 
man described as six-foot, five-inches tall, curly blond hair, bushy 
mustache, with tan skin, and skinny. At the time of my arrest, I had fiery 
red hair and you certainly could not call me skinny. But that did not matter 
because the police were already convinced that I was Dawn’s killer. 

I would later find out that statements I had made prior to my arrest 
validated the police’s suspicions of me. The day prior to my arrest, August 
8, 1984, I was questioned about the Dawn Hamilton murder at the 
Cambridge Police Station. Since I was innocent, I went to the station 
voluntarily. I felt that I had nothing to lose and everything to gain by 
cooperating. When I entered the interrogation room a pair of girl’s panties 
and a rock was lying on the table. I was never told why the items were 
there, and they were quickly removed. I later discovered that these items 
were part of an experiment devised by the FBI behavioral science unit 
based on the idea that a killer would have a strong reaction to items 
involved in the crime. I had no reaction. 

When I went home that afternoon I told my friends about the police 
putting the panties and the rock in front of me. The statements I made to my 
friends were what the police considered validation that I knew something 
only the killer would know, except they provided me with the evidence 
themselves. I would not have assumed that the murder weapon was a rock 
had it not been presented to me at the police station. Because of the 
notoriety of this horrific crime, my arrest was front-page news in Maryland. 
Television cameras caught my every move—from police car to courthouse 
and back again. The detectives asked if I wanted a blanket to cover my 
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head, but I stubbornly refused. I did not do anything wrong, and I did not 
care who saw me. 

I went through two trials and was convicted in both, based mainly on 
the eyewitness identifications of five people convinced they saw me with 
Dawn on the day of her murder. My ten alibi witnesses held nothing to the 
five people each pointing at me and saying that’s the guy. After my first 
trial, I was sentenced to death. I spent two years on death row thinking it 
was the hardest, worst place in the world. And it was—until I lost my 
second trial. I had so much hope that the truth would finally come out and a 
jury would see I was innocent. Instead, I was again found guilty. I did not 
understand how two juries could get it wrong. I was an innocent man, this 
time going to prison for two consecutive life sentences. Though the state of 
Maryland could no longer put me to death, it was a death sentence 
nonetheless. I would eventually die in prison, an innocent man. 

I did not know I could be even more depressed than when I first entered 
the Maryland Penitentiary, but I was. I did not see a reason to continue 
fighting—my appeals were exhausted. Besides my family, who never 
stopped believing in my innocence, there seemed to be nothing to live for. 
But I realized that giving up wasn’t the answer. In order to prove my 
innocence I would have to continue fighting, no matter what life threw at 
me. It was at this time I started writing letters to anyone and everyone. Each 
letter was signed with Kirk Bloodsworth—A.I.M.—An Innocent Man. I 
wrote to the President, athletes, musicians, and anyone who I thought 
would listen and who might be able to help. 

It is with this renewed campaign for my freedom that I came across the 
book that became the key to my freedom. This book, The Blooding by 
Joseph Wambaugh, describes how a technique called genetic 
fingerprinting—known today as DNA testing—was used to solve a series 
of high-profile murders in England. It was the epiphany of my life—if it 
can convict you, it can free you! I immediately phoned my lawyer and now 
close friend, Bob Morin, and told him about the tests. He agreed that all the 
evidence should be tested for DNA. 

That was when we hit a road block. The evidence from my case was 
missing. Dawn’s clothing and a blanket used to carry her body from the 
murder scene were not in the evidence closet and nowhere to be found. 
Miraculously, my attorney just happened to be in the courthouse one day 
when a clerk inquired if he was looking for the evidence in my case. When 
he said yes, the clerk told him the judge from my second trial had it stored 
in his chambers. The judge has been uneasy with the verdict and decided to 
keep the evidence, so it would not inadvertently be destroyed. Had it not 
been for the judge’s conscious, it is likely the evidence would have been 
destroyed and the chance to prove my innocence lost. 

Waiting for the DNA test results was almost harder than being in jail. 
At the time only a few labs were doing this kind of scientific work, so the 
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tests had to be run by an independent lab in California. The tests finally 
came back in support of my innocence, but the state of Maryland was still 
not convinced. They had the FBI run their own tests, and after two more 
agonizing months of waiting, the FBI results confirmed my innocence. On 
June 28, 1993, almost nine years after I entered it, I walked out of prison a 
free man. 

I missed a lot in the years I was wrongfully imprisoned. I was able to 
draw a lot of my strength while imprisoned from my family who never 
wavered in their support and belief in my innocence. What saddens me the 
most though is my mom never got the chance to see me as a free man. She 
suffered from a heart attack and died a few months before the DNA results 
came back, scientifically proving what she had known all along in her 
heart. I was not even able to properly say goodbye. I was only given five 
minutes to see her body. I remained handcuffed and shackled the entire 
time. 

After I was released I made it a personal goal to find Dawn’s real 
killer—not only to once and for all prove my innocence, but to seek justice 
for Dawn and her family. It was not until September 2003, ten years after 
my release, that the sample found on Dawn’s clothing was finally entered 
into the statewide database and matched to a man already in the prison 
system. That man, Kimberly Shay Ruffner, lived on my cellblock. He never 
said a word to me. He is now serving a life sentence for the rape and 
murder of Dawn Hamilton. 

In 1999, I became involved with The Justice Project, and it is through 
this organization that so many of my questions have been answered. I could 
not understand how an innocent man could be convicted twice for a crime 
be did not commit. I learned that my experience is an example of just how 
broken the United States criminal-justice system really is and in serious 
need of reform. Several of the problems in my case that led to my wrongful 
conviction are identified by The Justice Project as primary causes of 
wrongful convictions. On behalf of The Justice Project, I have had the 
opportunity to discuss my case with police officers, prosecutors, defense 
attorneys, judges, legislators, academics, and students, and to show 
firsthand how unfair circumstances and ineffective procedures led to my 
conviction. 

For one, the eyewitnesses in my case had seen me on television days 
before they were asked to make an identification in a lineup. Therefore, 
each eyewitness was already biased in their identification. When the 
investigators offered the blanket to cover my head I should have accepted. 
Not covering my face was probably the biggest mistake I ever made. Even 
so, eyewitness testimony is one of the most unreliable forms of evidence in 
the criminal justice system; faulty eyewitness evidence has been a factor in 
approximately seventy-five percent of convictions of DNA exonerees. 
However there are ways to make eyewitness identifications more accurate 
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and reliable as outlined in The Justice Project’s publication Eyewitness 
Identifications: A Policy Review. 

Another major factor in my conviction was the prosecutor’s failure to 
disclose evidence that might have been of use in my defense. There was 
another known suspect in the area on the day of Dawn Hamilton’s murder, 
but that evidence was withheld from my defense team for two years. A 
judge determined it was enough to grant me a new trial. A mandated 
exchange of information between the prosecution and defense may have 
prevented my wrongful conviction. 

It is very clear that the broken criminal-justice system of the United 
States can convict innocent people. I am living, breathing proof of it. And I 
am also a reminder that executing an innocent person is a very real and 
scary possibility. I do not know why these things happened to me. But 
through my role at The Justice Project I am doing everything I can to 
ensure they do not happen to someone else. I want to leave you with this 
quote from Justice William O. Douglas: “Society wins not only when the 
guilty are convicted but when criminal trials are fair; our system of the 
administration of justice suffers when any accused is treated unfairly.” I 
firmly believe in this statement. Justice is only just when it is executed 
fairly and accurately. Thank you for the opportunity to address you today. 

 



 

 
 
 
 



 

DAY 1, SESSION 2: VICTIMS’ PERSPECTIVES ON 
THE DEATH PENALTY 

MASAHARU HARADA* 
My name is Masaharu Harada. I live in Aichi Prefecture, which is more 

than 300 kilometers away from Tokyo. Now, I am living in the area around 
Nagoya. I have always thought about the death penalty and tried to act for 
the abolition of the death penalty. It is indeed my great honor that I am able 
to speak to such a great audience, and in an international forum. 

I wonder if I can share with you my feelings because I get so nervous. 
In January 1983, almost twenty-three years ago, my younger brother was, at 
age thirty, the youngest of the four brothers. He was a truck driver, and 
worked in the western part of Japan. There were three criminal offenders, 
including the president of his company, who murdered three people 
including my younger brother in order to get the insurance money. 
Actually, he was killed on the pretense of there being a traffic accident, and 
this was initially treated as having been an accident. Only in the next year, 
in May 1984, was this proven to be a murder case. Two of the offenders 
were sentenced to death. The remaining one was sentenced to fixed term 
imprisonment and maybe he has already finished his serving time and been 
released. Of the two offenders who were convicted to death, one was 
executed in 1998. The other person, the main offender, was executed in 
December 2001. So they no longer are alive. 

I joined the abolition campaign for the first time in 1993, in Tokyo. I 
decided to be vocal about this fact. Years had already passed. I was very 
often under pressure from different parts of the community. But I tried to 
be articulate in spite of the pressure imposed on me. I would like to 
continue to think about capital punishment and try to develop and advance 
our cause. And while I participate in this campaign, I have been thinking 
about many things. 

But now, for me, there are two major challenges. One, after the death 
penalty is determined, there is no way for us (including crime victim’s 
survivors) to have a meeting with the convict. Also, there is no 
communication with the outside world for the death-row inmate. The other 
challenge concerns the victim of the crime. Since we were placed in the 
position of the bereaved family of the victim, I began to think about 
remedy. But there has been no remedy given to the victim of the crime in 
the Japanese system. At the end of last year, a basic law about crime 

                                                      
 *  Masaharu Harada’s younger brother was murdered, and the defendants in 
that case were later executed. On the basis of these experiences, Mr. Haruda gave 
his impressions and comments. 
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victims passed the Diet. However, it is very important that we extend a 
helping hand to the victims of crime and to provide remedies for them. We 
really have to deal with this matter in wide-ranging areas. 

Another aspect about which I have been thinking about very seriously 
recently is that if unfortunately one becomes a crime victim, it is very 
difficult to speak up in the society. I wonder why that is the case. If you 
commit any wrongful act and are arrested, it is quite natural that society 
does not hear from you. But society also seems to suppress the voice of the 
crime victims in many ways. In the Western countries, the victims get 
together and try to be very vocal to express their views. But in Japan, which 
is a highly civilized, advanced country, why do we not have any system 
where the crime victims are able to express their views openly? I think that 
is a quite sad reality facing the Japanese society. 

There are quite a large number of crime victims in Japan. But very few 
of them are courageous enough to express their concerns and their views in 
spite of the pressure placed on them. Their voices should be heard as much 
as possible by society. And we should create a society conducive for them 
to express their views more openly and freely. 

When I consider the death penalty, I feel that we should have close 
contact with the crime victims. We should get together and re-form the 
network of the victims so that we can articulate our views to them, and 
become more articulate in our views. That’s my dream. I know that it takes 
time for us to realize a dream. I would like to study this. I have also 
considered recently the remedy system that should be in place for crime 
victims’ survivors. This should include the right to visit the offenders. 
These are the items that we have been voicing. The rights of the victims 
have not been attended to. Also, the victim’s family is not informed about 
the date of trial. In many cases, the victims’ families are placed outside of 
the scope of the judiciary system. In my case, the offenders were executed. 
But after those executions, my retributive feelings were not really satisfied, 
and I was no healed.  

In a capital-punishment system, all that took place were the executions. 
The victim’s feelings, and public opinion, were talked about a lot. Using 
the victim’s feeling alone, we try to get people to listen to the voices of 
other people. But the members of the victim’s family are placed outside the 
judiciary system and are not able to be informed about the judiciary 
process. Therefore, from now on, I would like to work with the victims of 
the crimes, so that we are able to form a network. I do not know how much 
time is required to do so, but I always try to be hopeful and continue to 
work on the capital punishment issue. Thank you very much. 

 



 

DAY 1, SESSION 2: VICTIMS’ PERSPECTIVES ON 
THE DEATH PENALTY 

ROBERT MEEROPOL* 
First, I would like to thank all the institutions and individuals involved 

in setting up this conference, and also all the people responsible for making 
me and others from far away feel so at home in Japan. Thank you very 
much. I also want to thank all the people in the audience who are struggling 
around this issue in many countries in the world, sometimes under 
extraordinary circumstances, where just the fact that they’re trying to 
abolish the death penalty in their country puts them in danger. I think we 
owe them all a particular debt of gratitude. 

As was said, my name is Robert Meeropol, but I was born Robert 
Rosenberg. I was three when my parents, Julius and Ethel Rosenberg, were 
arrested; and six when the government of the United States executed them, 
making me and my brother Michael orphans. How can a child who has just 
turned six understand that kind of event? How much do I remember? 
Actually, I remember quite a bit. I particularly remember the last week of 
my parents’ lives. 

On Monday, June 15, 1953, the Supreme Court adjourned for the 
summer. At that point, my parents were scheduled to die in the electric 
chair at Sing Sing prison on Thursday, June 18, which was their fourteenth 
wedding anniversary. On Tuesday, a special petition was presented to 
Justice Douglas, the Supreme Court’s most liberal member, as he was 
leaving for vacation. Douglas postponed his vacation by one day to study 
the petition. On Wednesday, he stayed the execution and went on vacation. 
But on that Thursday, the Supreme Court was recalled into special session. 
On Friday morning, Douglas’s stay was overturned by a six-to-three vote. 

My parents were executed that evening, Friday, June 19, one minute 
before sundown, so as not to desecrate the Jewish Sabbath. I couldn’t read 
the newspapers. I was too young. But I saw these events on television and I 
heard about them on radio. And I developed a six-year-old’s version of 
what was happening. I believed that the Supreme Court had asked my 
parents’ attorney for ten reasons why they should not be killed and he gave 
them ten reasons, and so the Supreme Court stayed the execution. But when 
they recalled the Court into special session on Thursday, they asked the 
lawyer for an eleventh reason and when he was unable to provide it, my 
parents were killed. I pretended not to understand what was going on so 

                                                      
 *  Robert Meeropol was born Robert Rosenberg; his parents, Julius and Ethel 
Rosenberg, were executed when he was six. He is the Founder of and is currently 
the Executive Director of the Rosenberg Fund for Children. 
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that adults would not fuss over me. In a way, I didn’t understand. But I 
caught the essence. I understood. 

Now, I’m fifty-eight years old, and I’ve come to terms with my 
childhood nightmare. I have a law degree. I’ve been married for thirty-eight 
years. I’ve raised two daughters, who are now thirty-three and thirty years 
old. The older one plans to work with me in the near future and the younger 
one is a human-rights lawyer. But I can’t say I’ve gotten over my childhood 
nightmare, and I don’t think I ever will. 

My relationship to capital punishment is complicated. I was not always 
opposed to capital punishment, even though people would expect someone 
whose parents were executed to always be opposed to the death penalty. 
I’m not here to debate the Rosenberg case. But I must summarize what I 
think. My father may have worked with the KGB to help the USSR defeat 
Hitler in World War II. However, the material released in 1995 by the 
United States government that the government says proves him guilty 
shows that the person they say is my father was not an atomic spy. That 
same material indicates that the person they say is my mother did not spy at 
all. In fact, the government’s files show that officials knew this and 
involved her only to pressure my father. That’s what terrorists do. They 
take a hostage in order to coerce an individual or government or institution 
into doing what they want. My mother was taken hostage to coerce my 
father. When he would not be coerced, they carried out their threat and 
executed her. My mother’s execution was a terrorist act. 

As a result, I grew up believing my parents were murdered by the 
United States government. I craved revenge. I would have favored the 
execution of the responsible government officials. I’ve come to believe, 
however, that capital punishment does no good. The question I wish to pose 
at this conference is: if capital punishment for terrible crimes does no good, 
how can we tailor our response to create something good? 

The specifics of my childhood, just like everyone else’s, are unique. 
But I am far from the only one to have survived horrible incidents as a 
child. There’s probably no one in this room who hasn’t had a very bad 
experience happen to them or somebody they love or one of their family 
members or somebody with whom they felt a special relationship. 

There are several ways we can react to events that have a devastating 
personal impact. We can let them defeat us. We can become passive, in 
essence, and live a deadened existence afterwards. Or we can turn the rage 
that we feel in response to those incidents inward and wallow in bitterness. 
That is usually self-destructive. Or we can strike back violently, by 
attempting to visit upon others the destruction we have endured. 

The problem with that desire for revenge, which the public often feels 
as a natural response, is that more often than not this destructive impulse 
makes matters worse. The death penalty can’t produce a positive outcome 
because you cannot respond to a negative act—a murder, with another 
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negative act—an execution, and expect something good to result. The most 
productive course is to harness that anger and use it to develop something 
positive. I call this course constructive revenge. 

I have my personal constructive revenge. In 1990, I founded, and have 
since then run, the Rosenberg Fund for Children, which is a public 
foundation that provides for the educational and emotional needs of the 
children of targeted activists in the United States. In other words, we seek 
out families today in the United States who are experiencing circumstances 
that are somewhat similar to what happened to my family, and we help 
them. You can find out more about the Fund at www.rfc.org. 

I am also here as a representative of another organization, Murder 
Victims’ Families for Human Rights, which I believe is another example of 
constructive revenge. I am a founding board member of this organization 
and am pleased that another board member is here today: Toshi Kazama. 
All members of Murder Victims’ Families for Human Rights have either 
had immediate family members murdered, executed, or disappeared 
through extra-judicial processes. We are all anti-capital punishment. We 
are all dedicated to the global elimination of the death penalty and view the 
death penalty as a human rights abuse. 

It is essential to view capital punishment not merely as a criminal-
justice issue but as a human rights abuse. Until we do, those seeking 
political gain will always call for it to be employed whenever a particularly 
heinous crime inflames public opinion. Why it is, in the wake of the 
terrorist bombings in Madrid and London that killed so many, that there 
hasn’t been a call in Europe for the reinstitution of capital punishment? The 
reason is clear. The Europeans have come to view capital punishment as a 
human rights abuse. Human rights abuses are, by definition, never 
acceptable. This is what we must convince others of, if we are to win this 
struggle. 

That is my broadest strategic proposal, but how are we going to get 
there? We have recently opened a new front in the anti-capital punishment 
campaign at Murder Victims’ Families for Human Rights. Our campaign is 
entitled “No Silence No Shame.” I have focused on a particular aspect of 
this new front. 

As part of the No Silence No Shame campaign, last month we brought 
together in Austin, Texas, two dozen immediate family members of people 
who have been executed. I believe this is the first time in history that such a 
gathering has taken place. It provoked a very positive anti-capital 
punishment editorial in the largest circulation newspaper in Austin, Texas, 
the next day. It is important to bring together the families of the executed to 
give voice to the isolation and the shame that they feel. But it is also 
essential because their stories graphically demonstrate, not only the death 
penalty’s negative impact on innocent people, but also that it creates a 
widening circle of victims. Some of the families who attended this meeting 
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had loved ones executed who were guilty, but the family members are 
innocent victims. 

I have a special role, given my heritage. As someone whose parents 
were executed when I was quite young, I asked the question, “who speaks 
for the children?” I have testified before legislative hearings in the last 
year, both in my home state of Massachusetts and in New York State. I told 
the state senators and state representatives who are gathered there that we 
know how many people are on death row today. That number in the United 
States, as you’ve heard, is around 3400. But we don’t know how many 
children have an immediate family member on death row. Nobody appears 
to have considered asking that question. While there is a much smaller 
death row in Japan, I expect nobody in Japan knows how many children 
have an immediate family member on death row either. We don’t know the 
impact that this will have on these children. We don’t know the ultimate 
cost that society may pay for having their parents executed. 

I asked the state legislators who were considering reinstituting the 
death penalty in Massachusetts and New York, how they could consider 
reinstating the death penalty without considering its impact upon these 
children. I reminded them that all legislators have a solemn obligation to 
understand the impact of the laws they are considering before they vote 
upon them. I hope such testimony causes pro-death penalty legislators to 
pause before they act. It also provides anti-death-penalty legislators with 
more ammunition. The ongoing development of such creative new 
strategies to abolish capital punishment is very encouraging. It is one of the 
key reasons why we in the United States are turning the tide against capital 
punishment today. Thank you. 

 



 

DAY 1, SESSION 2: VICTIMS’ PERSPECTIVES ON 
THE DEATH PENALTY 

PETER HODGKINSON 
These were three very unforgettable presentations [referring to remarks 

from Kirk Bloodsworth, Masaharu Harada, and Robert Meeropol]. I believe 
they represented the totality of the reality of these victims. But what’s 
absent here is the majority of the families of homicide victims. In the 
majority, and quite understandably, they are angry, retributive, vengeful, 
hurt—the adjectives are too numerous to enunciate. That satisfies most 
government administrations because the last thing in the world they want is 
to have a thoughtful, rational, considered enunciation and articulation of 
very profound issues. It serves their purpose to be able to compound the 
hurt by leaving them angry. And the families of the condemned are even 
further marginalized in the process. 

In the United Kingdom, we have about 900 charged homicides per 
annum, reduced to murder or manslaughter over time. Think about that in 
terms of the family members of the accused and the family members of the 
victims. Just think of the pain and anger and the hurt that resides in those 
two sets of groups who have some shared experiences. Government’s 
responses to that are certainly not favorable to the families of the accused. I 
don’t think they are favorable to the families of the victims either. 

Yet, the solution is really quite simple. That is to address the needs and 
rights—though I have a problem with some of the issues of rights around 
the victim movement. But the needs are manifest. They are in the literature 
and have been for decades. But the responses from the generality of victim 
groups address more the issue of punishment than the issue of the victims’ 
needs. We have to move away from that. In the United States, there are a 
couple of fairly powerful pro-punishment victims’ groups. I see no 
evidence from their literature or their activities that they are actually 
meeting the needs of the families of the crime victims. But they are 
generating and maintaining the hate that exists in that community. Of 
course, prosecutors in the United States have every reason to maintain that. 

I’ve had the considerable privilege of meeting with homicide victims’ 
families. Almost universally, one of the things that they regret, although 
they have not given up in trying to achieve it, is an opportunity to meet 
with the families of the accused or the families of the condemned. They all 
recall the trial, where a fairly natural human response would be for the 
family of the condemned to want to express their sorrow and concern to the 
family of the victim, and vice-versa. But that is absolutely forbidden by the 
prosecution. Decades later, they are still interested in making that bridge. 
Any sense of healing is anathema to the death-penalty industry. Therefore, 
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we have these constituencies of individuals who continue to experience 
pain and suffering. 

An offer in the United States is closure. Witness the execution of the 
person who killed your loved one and you will emerge from the execution 
chamber a changed human being. I find no evidence of that anecdotally or 
in the literature. I find the reverse, actually. 

I’d like to thank you three for the opportunity to have listened to you. 
I’d like very much to hope that the majority will have an opportunity to 
have their needs met and provide personal perspective—not as part of the 
prosecution process. I find it very discouraging to see victims’ families 
being exploited as part of the prosecution process. 

 



 

DAY 1, SESSION 2: VICTIMS’ PERSPECTIVES ON 
THE DEATH PENALTY 

QUESTION AND ANSWER SESSION 
AUDIENCE MEMBER: This question is for Masaharu Harada. In your 

case, your brother was the victim. As a very close relative of the victim, in 
terms of your feelings about the persons who were actually arrested and 
charged, what did you want for them? Did you want them person punished? 
Did you want revenge in some sense? The death penalty? 

 
MASAHARU HARADA: As my brother had been murdered, I asked 

for the death penalty for the perpetrators throughout the trial. I thought it 
was the ultimate penalty, the only solution, and I stated that. Ten years after 
the incident, I started to consider this objectively for the first time. It was 
not that hate had disappeared, but that I became more calm after ten years. I 
looked at the issue of the death penalty and started to feel that maybe I 
should think about this. This was in 1993. 

However, honestly speaking, I still have the feeling that I want to kill 
the perpetrators, although I do not actually think of doing it. But I cannot 
have the feeling of forgiving them, even today. But rather than forgiving, as 
a right of victims, I wanted to speak out about how I felt, such as the right 
to interview or meet the perpetrator. I was not allowed to do so. I think this 
is a very important. The remedies for victims are insufficient. 

So from those feelings, I wanted to speak out in favor of remedies, 
including the interview. So there were things I had in mind when I started 
to be involved in activities. This sort of thing is most important. That is 
how I feel. 

 
AUDIENCE MEMBER: I would like to make a comment. Mr. Harada 

mentioned the cultural taboos of the Japanese people against breaking their 
silence. Have you considered the electronic media like cyberspace and the 
internet, and opening up a website to express whatever anguish you have 
as, in a sense, an innocent victim because your brother was murdered? 
Have you considered that as an alternative, such as a group having 
discussions through a website? 

 
MASAHARU HARADA: If it is possible, I think we would like to 

carry out something like that. But I am not able to deal with a personal 
computer well. A few years ago, I purchased a personal computer myself. 
Gradually, I tried to train myself. I am now able to send emails by using a 
PC, but I’m still at that primitive stage. Therefore, I am not able to use it as 
much as I want. 
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We’d like to have an exchange with other victims’ families. Normally, 
I use the telephone or letters—mostly telephones. Through these 
communication means, we try to contact other victims’ families. We try to 
move in an easy way rather than challenging the difficult things. If anybody 
can tell me how to open a website, I would really appreciate it. Thank you 
very much. 

 
AUDIENCE MEMEBR: I come from Kyoto. My name is Ushiro. I 

think there are commonalities. Based on the experience and from the 
viewpoint of the victims’ families, I would like to speak. I have tried to 
analyze the feelings of the victims’ families. There is sorrow, anger about 
justice, and the feeling of hatred. Usually, these three feelings are mixed 
among the victims’ families. There is anger about justice, and I think that 
should be separated from hatred. Mr. Meeropol and Mr. Harada: I would 
like to ask whether you understand my question. I hope you did. If you 
could comment on my question, I would be grateful. 

 
ROBERT MEEROPOL: I’m not quite sure I really picked out the 

question. I think you were talking about the anger and hatred that all the 
families feel in this circumstance. Is that correct? 

 
AUDIENCE MEMBER: Yes. 
 
ROBERT MEEROPOL: Okay. Before I answer that, I do want to say 

one thing. We at Murder Victims’ Families for Human Rights have started 
a private chat room for both the families of the executed and the family 
members of murder victims. So you can get in touch with us. I am sure that 
Renny Cushing and others can help you out. But we’ve just started. We 
don’t really know how well it’s going to work. 

I have had the privilege of meeting dozens of people who have had 
immediate family members murdered, and also at least a dozen people who 
have had immediate family members executed. As you might expect, they 
have different ways of dealing with this, and how they respond reflects 
their cultural, religious, or ethnic background. If they’re religious, 
particularly those coming out of the Catholic tradition, there’s an ethic of 
forgiveness. Many of them describe how once they get beyond their hatred, 
anger, and desire for revenge and forgive the perpetrator; it’s as if a great 
weight had been lifted from their shoulders. 

As a secular person, forgiveness is not so central to me. I had a deep-
seated need—I don’t know where it came from—to have something good 
come out of my childhood experience. Once I started the Rosenberg Fund 
for Children, I satisfied that need by creating a positive response.  
Forgiving people became irrelevant. It was no longer important to deal with 
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people who had contributed to my parents’ deaths because I was able to 
satisfy myself in other ways. 

There are other family members of murder victims who speak in terms 
of reconciliation with the murderers who took the lives of their loved ones. 
But the universal feeling people have is that a weight is lifted from their 
shoulders. The common thread I extract from this is that people find a way 
to respond positively to the situation. Those people who do derive a great 
deal of satisfaction from this. 

 
MASAHARU HARADA: In my case, I do not think of forgiveness to 

the perpetrators at all. But on the other hand, what I had sought was to meet 
them. I’m sure the perpetrators want to apologize, and we want them to 
apologize. Confronting each other that way is a way of healing. And having 
such a time of healing is necessary for us. These sorts of issues are seen in 
the current death-penalty system. Society accepts the death penalty, and we 
have to change that society. At least, we have to think about the death-
penalty system. The death penalty is murdering someone, killing someone. 

There is another issue. The current legislative system is also an issue 
behind the death-penalty system. The law exists in order to protect us. That 
is a great but flawed assumption. Are we protected by that law in our daily 
life? I don’t think so. The death-penalty system does not exist for the 
victims. It doesn’t exist for the perpetrator either. For whom does it exist? 
We have to think about that, and I really want to learn and seek more 
information to find out the solution. I think it exists for no one. But maybe 
it just exists for a certain portion of people who think it will protect 
themselves or their lives. 

I think it’s the same with the legislative system. It protects only a 
certain part of the population. I have a feeling that is so of our current law 
system. There is no way for us to be healed through the legal system, 
including the way it deals with the families of the victims. And it is the 
same with regard to executions. The news about an execution is not 
publicized at all. So for whom does the death-penalty system exist? They 
just use these words—the victims’ sentiment, the national sentiment—and 
it’s just a retributive measure. So the death penalty could even be said to be 
meaningless. 

The name of the main culprit was Hasegawa. I exchanged letters with 
Hasegawa. After they were arrested, I had a chance to see them only during 
the trial. I saw their faces, but we did not see each other, did not look at 
each other face to face. And of course there was no chance to exchange 
words. And then two of them were executed. 

I went to see Hasegawa. His attitude at that time was quite positive and 
actually had the effect of healing. I had waited for a chance to talk to him 
during the trial, but I could not do so. And even in letters, I was not able to 
express my feelings. I requested an interview in order to express my 
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feelings. For the first time, I was able to have an exchange with him. 
Maybe it was not really a healing, but something rather close to healing 
was obtained. 

I interviewed him two or three times, and then Hasegawa became more 
relaxed. He was able to express his regrets for what they had done. It 
became possible for them to express their apologetic feeling. I guess this 
applies to most of the convicts. If there were an opportunity, they would 
want to express their apology. But it is difficult, since the victims have this 
anguish and anger. These feelings of victims are quite natural for those who 
were murdered their beloved ones. That is the reason why the apology is 
hardly mentioned because expressing apology to the bereaved families who 
are in deep sorrow and anger is simply difficult. 

Dialogue is so important. The more frequent the dialogue takes place, 
the more feeling of healing is available. And that’s why I wanted to 
continue with the interview for as long as possible. I think the same thing 
was true for Hasegawa. The face of Hasegawa during the trial changed 
after we started the interview. In the beginning, he looked pale. But when I 
saw him during the interview, his face was more colored and had even a 
smile. That was the face that I saw during the interview. So by looking at 
that facial expression, I was able to feel the healing. And I realized that 
they wanted to apologize. And of course, we wanted to hear apologies and 
we wanted the convict, Hasegawa, to hear what we were feeling, our anger. 
I regret very much that this process was interrupted by his execution. 

 
AUDIENCE MEMBER: This question is for Mr. Bloodsworth. We’ve 

been talking about the family members of the victims. You yourself are the 
real victim and you physically went inside. I applaud you for having the 
courage to speak out today and your determination that ultimately the U.S. 
justice system would finally set you free. Somehow, you still had a belief in 
the system, and for you it worked out well eventually. Of course, your 
innocence was your biggest revenge against the death penalty. But my 
question is: while you were serving your undeserved imprisonment, what 
really kept you going? And secondly, when you came out, how did you 
effectively heal yourself? 

 
KIRK BLOODSWORTH: It’s really hard for me to articulate, other 

than my faith in myself. I certainly couldn’t rely upon the prosecutors in 
this case. I couldn’t rely upon the police in this case. I basically relied upon 
myself in this case. That is to say that the police, the prosecutors and the 
judge and everybody else who tried to put me there were not trying to help 
me. I had even defense lawyers in the beginning that were extremely 
ineffective. They didn’t want to hear what I had to say. 

But I read a book about DNA by Joseph Wambaugh, called The 
Blooding, and that’s what got me to DNA. You have to understand that as I 
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was telling you in the beginning, I was a fisherman. I never was a real big 
reader. But I read over 3,000 books while I was in prison. That’s not an 
exaggeration. I was a prison librarian, so books and reading were my way 
of escape from that place. 

When I got out of prison, most people in my town and surrounding 
towns thought DNA was some sort of witch-doctor or shaman science. 
They had no idea that that part of DNA that Dr. Alan Jeffries made was an 
identifier of people. That’s not to say that you can’t mess with that kind of 
thing, but they didn’t believe that I was innocent. 

So I basically had to force the prosecution in my case to test the 
evidence. I was arrested in 1984. They never tested for the real perpetrator 
until 2003. I think that says a lot. That’s twenty years later. During the ten 
years that I was out, nobody wanted to apologize to me. The prosecutor in 
this case said, “Had we had the DNA evidence in 1984, we wouldn’t have 
prosecuted Mr. Bloodsworth. But we’re not prepared to say he’s innocent.” 
They wouldn’t even admit to their own mistake. And this is a problem in 
my case and many other cases. 

I survived. My wife, who stands beside me, she sees all the bad dreams. 
I wake up in the morning and at night screaming. I mean literally 
screaming, with sweat pouring from me because I think they’re dragging 
me to the gas chamber. I was sitting here listening to you and Mr. Harada 
about your stories. It’s got to be God-awful hard for you and for all of us. 

Victims present a broader picture. It’s not just what happens to the 
families. It’s also the people who sit behind the bars. In the United States, 
we have two million people in prison. And I shudder to think how many 
innocents are in there. We just have to look at the broader picture. 

Mr. Harada was saying that he wanted to talk to the perpetrator. Well, I 
got to talk to the aunt that was watching Dawn Hamilton. I was promoting 
this book called Bloodsworth in a library and got to talk to her. I could see 
the pain in her face. She was so happy to see me and said that she was sorry 
for what happened to me. But I felt like she didn’t have to be sorry for me. 
She lost her little girl. And I think that was greater than all of it. 

You asked me what got me through it. It was Dawn Hamilton herself 
because I, myself, forced the prosecutors to find who killed her. I wanted 
him caught. I had no idea. I was looking for a guy that was 6’5”. Kimberly 
Shea Ruffner was 5’7”. It’s probably a good thing that I didn’t know it was 
he. But he pled guilty. He’s in prison. And now I have my life back. 

 
AUDIENCE MEMBER: I also had the honor of being part of the FIDH 

delegation to Japan on the death penalty in 2002, where we met with 
members of victims’ families, the National Association of Victims. So 
there are victims’ groups that exist in Japan, although there is a culture of 
shame and secrecy there as well. I have a couple of questions. Before I get 
to them, I just wanted to add a further victim group that is absent here. 
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That’s the executors, the families of executors, and also the children of 
people who are forced to execute. So I’d just like to add that as a further 
victim constituency. 

One of my questions is that a number of speakers have mentioned 
“they,” and I’d just like to invite the panel to really narrow that down. 
Who, exactly, are we talking about who are exploiting the anger and 
suffering of these victims and victims’ families? Are we just talking about 
obvious politicians, or who exactly are these groups? And also, coming 
back to something that Mr. Harada said, which is for whom does the death-
penalty system exist? Is it that it’s simply exploiting the anger and suffering 
of victims—the cheap and easy response? It makes me think about the two-
hour meeting we had with the National Association of Victims here. I 
expected to be asking questions of the victims’ families, and in fact it 
ended with them asking us questions about the compensation system that 
exists in the UK. It makes me think of restorative justice approaches as a 
criminologist, and not just reparation but also financial compensation for 
harm. So I’m wondering what forms of compensation the people on the 
panel have received, if any, and whether, practically and realistically, those 
are the paths towards harm reduction, harm restitution. 

 
KIRK BLOODSWORTH: I received $300,000. It comes to like $9.97 a 

day for my almost nine years of incarceration, including two years on death 
row. There are a lot of death exonerees whom I know who got nothing. 
They got a bus ticket home and not even so much as a “bye you, leave.” I 
think Mr. Harada can answer about any compensation he might have 
gotten. 

 
MASAHURA HARADA: In terms of compensation, honestly, it’s 

close to nothing. There was something. The system for state compensation 
for crime victims was established in 1981. My brother had been killed in 
1981, so I was able to be a recipient of the system. But at the time, the 
system had a ceiling of nine million yen. That was the maximum amount. 
But on average, it was only about a fourth, so that was about two million 
yen. That was the amount received on average, so there were those who 
received more. In our case, we received a little over two million yen, so 
according to the government’s calculation, the price of life of an adult man 
(at the time, my brother was thirty years old) was that amount. It’s really 
preposterous to calculate his life into that amount, but that was about two 
million yen. But there was nothing else. 

I have always been saying that of course, there’s financial support 
necessary and also psychological or mental care needed. I think this is a 
very important aspect. Ignoring this and talking about for whom the death-
penalty system exists frankly is speaking only of the government or the 
Ministry of Justice. Just looking at the amount of compensation, maybe it’s 
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more today, but on average I hear it’s a little less than three million yen. So 
even in this crime victims compensation system, you only have this level of 
amount. And it is almost zero in the case of psychological care. And the 
crime victims, of course, have a lot of trouble financially. There are many 
who have psychological damage. 

So we still have this death-penalty system existing under these 
circumstances. The victims’ sentiment or national sentiment often is talked 
about. They are citing this as a reason that government maintains the death-
penalty system. But the death penalty in a way is calculated murder, which 
totally ignores human rights. They use victims’ sentiment as a justification. 
The government authorities justify the executions because the government 
kills the perpetrator in place of the victims’ families, who hate the 
offenders. But the government authorities are just using that to protect 
themselves. It is not a legislative system for the general public. 

If you look back to the origins of the death penalty, you have to 
consider the human rights issue. Often in Japan, we talk of marginalizing 
the vulnerable people. The ultimate sign of that is the death-penalty system. 
In Europe, you have abolished capital punishment. In Japan, we do have 
capital punishment. I think the Europeans are surprised that there is still 
capital punishment in Japan. That is the level of civilization that we are at 
today in Japan, using reasons such as victims’ sentiment or national 
sentiment to justify it. I think that is not enough. We have to really consider 
this issue from its very origin. I think that is what we should do today. 

 



 

 
 
 
 



 

DAY 1, SESSION 3: ALTERNATIVES TO THE 
DEATH PENALTY 

MARC MAUER* 
DEBORAH FLEISCHAKER (INTRODUCER): My name is Deborah 

Fleischaker. I am the director of the American Bar Association Death 
Penalty Moratorium Implementation Project. I would like to welcome you 
to the “Alternatives to the Death Penalty” panel. I know that our time is 
very, very short, and we have a lot of information to cover. So I am not 
going to spend any time introducing the panelists and will just turn it over 
immediately to Marc Mauer. 

 
MARC MAUER: Thank you very much. I am honored and delighted to 

be here. Some of you may be wondering why someone from the United 
States would be here to talk about alternatives to the death penalty. We 
don’t necessarily do a very good job of that in the United States. But I hope 
we have learned some lessons there that we can impart to you so that you 
don’t make some of the same mistakes that we have made over and over 
again on these issues. 

When we talk about alternatives to the death penalty, certainly in the 
United States and in other countries as well, very often the first alternative 
that comes to mind, and often the only alternative, is that of life without 
parole. While this is perfectly understandable in certain political 
circumstances, it is very problematic as well. I want to explore what our 
experience has been in this area. 

In the U.S. experience, when we talk about life without parole, we’re 
talking about a policy and a practice that comes from two different 
directions. Sometimes it’s used both in law and in individual cases as an 
alternative to a death sentence and clearly means the difference between 
someone ending up on death row or being in prison for life. In other cases, 
and increasingly so, it’s become an alternative to a lesser prison term—a 
life sentence with possibility of parole or even just a term of years. This has 
been part of a larger movement for more punitive sentencing—what’s been 
called the “Get-Tough Movement” in the United States. This makes it 
somewhat complex to analyze the impact of life without parole and to 
assess its virtues or lack of them. But that’s what we want to keep in mind. 

If we look at the trends in the U.S., they’re really quite remarkable. As 
of today, we have about 130,000 people serving life-prison terms in the 
United States. This is a figure that has doubled in the last fifteen years to 

                                                      
 *  At the time of these remarks, the Speaker was the Executive Director of the 
Sentencing Project in Washington, D.C. 



78 THOMAS M. COOLEY LAW REVIEW [Vol. 28S 

the point where one of every eleven inmates in prison is now serving a life 
term. Of this total, about one quarter (a little more than 30,000) are serving 
sentences of life without parole. Again, that is a figure that more than 
doubled during this time period. 

Most of the people serving life sentences have committed very serious 
crimes. The majority of them have committed a murder. But increasingly, 
life imprisonment has come to be used for a broader range of offenses as 
well—in many cases, for drug offenses or for repeat offenders. Probably 
the most extreme form in which it is used is in the so-called three-strikes-
and-you’re-out law. I hope that our Japanese friends understand where this 
comes from. This is using baseball terminology to develop crime policy, 
which is not generally a good thing to do. 

In the last ten years, about half of our states have adopted a form of 
“three-strikes-and-you’re-out,” which essentially means that upon 
conviction of a third serious felony, you can receive a life sentence. The 
State of California has, by far, the most extreme version of this law. In 
California, any felony, no matter how minor, can qualify as a third strike. 
The California law was challenged in the U.S. Supreme Court in 2002. The 
question was whether the life sentence imposed represented cruel and 
unusual punishment. One of the two cases before the Court involved a man 
who had stolen $153 worth of videotapes. In the other case, a man had 
stolen three golf clubs from a sporting goods store. The Supreme Court did 
not find the law to be cruel and unusual. It deferred to the judgment of the 
California legislature in passing the law. So the videotape thief is now 
serving fifty years to life and the golf club thief is serving twenty-five years 
to life. This is what we mean by life in prison now, at least in the United 
States today. This is but one result of our crime policy. 

Recently, we’ve had a new report by Amnesty International and Human 
Rights Watch that shows us that more than 2,000 people who committed 
crimes while juveniles are serving life-without-parole sentences as well. 
Just as the United States’ use of incarceration and the death penalty makes 
the U.S. an outlier compared with other industrialized nations, the United 
States’s use of life sentences makes it an outlier, increasingly so, over the 
past several decades. Most nations use life imprisonment much more 
sparingly and this is certainly so for life without parole. The Amnesty 
International report on the 2,000 serving life-without-parole sentences for 
crimes committed as juveniles could only identify 12 cases in the entire rest 
of the world where a juvenile was serving life without parole. That’s quite 
a remarkable contrast. 

What do we know about life sentences in terms of the death penalty 
debate regarding how the death penalty is used or what its goals might be? 
The issue that comes up first in policy discussions is the issue of 
deterrence. Certainly in the U.S. and in many other countries as well, there 
is probably no other issue regarding the death penalty that’s been studied 
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more than whether there is, in fact, a deterrent effect. The research over 
many decades continuously shows that there is no deterrent effect. It’s been 
studied every way one possibly could study it. Certainly, if there were a 
deterrent effect from the death penalty and incarceration, the United States 
should be the safest country in the world by far since we lock up more 
people and execute more than any other industrialized nation. But clearly, 
that is not so. The death penalty is not a deterrent, and life in prison is 
probably no better or worse. Certainly, there’s no reason to believe it’s 
somehow more of a deterrent. 

One might think, as a common sense impression, that a penalty as 
severe as a death sentence should serve at least some modest deterrent 
effect. If that were so, one might oppose it on moral grounds or human 
rights grounds but would feel that it’s possible that there would be some 
deterrence. So it may be surprising to some that there is no deterrent effect 
that we can document. 

I think there are two very sound reasons why we find that there is, in 
fact, no proven effect of deterrence. The first has to do with how deterrence 
is achieved through a criminal justice system or a sentencing system. 
Criminologists have known for a long time that if you want to achieve 
deterrence, you can do so much more effectively by increasing the certainty 
of punishment rather than the severity of punishment. That is, if you can 
increase the odds that a person will be apprehended committing a crime, 
then at least some people might think twice about committing that crime. 
But if you just increase the severity of punishment for a crime, it won’t 
have much of an effect on people who don’t believe they will be caught 
anyway. The fact is that most people committing crimes, whether it’s 
breaking into a store or committing a murder, don’t expect to get caught. 
Many of them miscalculate and are caught, but they weren’t thinking about 
this when they committed the crime. 

The other problem is that when lawmakers continuously enact the 
death sentence, mandatory penalties, and the like, they somehow have an 
image that the potential offenders are at home reading the legislative record 
rigorously every day and making quick calculations about the odds of 
getting caught and how much time they will do in prison if they’re 
apprehended. Presumably, they then make a rational choice about whether 
they want to go out and commit a particular crime. In fact, we know that in 
the U.S., of those who commit violent crime, half are under the influence of 
drugs or alcohol at the time of the crime. It seems fairly unlikely that these 
people are rationally calculating the consequences of their actions or are 
subject to any kind of deterrence by increasing the severity of the penalty. 

What do we know about life imprisonment, and why may it be a 
problem? There are several problems in regard to the criminal justice 
system overall and in terms of the ultimate goals that we would like to 
achieve. As I mentioned before, it’s very clear that in the U.S. life without 
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parole increasingly is being used not as an alternative to the death penalty 
but as an alternative to a lesser prison term. Almost all of our states have 
life without parole as an option, but in six of our states all life sentences are 
life without parole. 

In two of these states, Pennsylvania and Louisiana, there are more than 
3,000 people in each state serving sentences of life without parole. It seems 
to me extremely unlikely that all of these are alternatives to death 
sentences. If we had the option of life with the possibility of parole in these 
states, the vast majority of those people would have been sentenced instead 
to life with the possibility of parole because that’s been the experience in 
other states. So when we have no life-with-possibility-of-parole option that 
pushes the severity scale upward. 

We see an upward push on sentences also in other states that don’t 
require that a life sentence always be without parole. In states such as 
Michigan, Tennessee, and elsewhere, often, twenty years or so ago, a judge 
would impose a life sentence with the possibility of parole with the 
understanding that the person would have the opportunity, in many cases, 
to be released after about fifteen years. The judge made a calculation 
believing that fifteen years was an appropriate amount of time, given the 
circumstances of the crime. Since then, because of political pressure, 
governors, parole boards, and others have changed the rules, which they are 
free to do in most states. Now many of them are saying “life means life,” 
even if the judge and everyone else in the courtroom believed that life 
meant fifteen years with good behavior in prison at the time of sentencing. 

In regard to public safety and recidivism, life without parole is 
certainly very problematic. If we care about resources and about making 
determinations of public safety, those lifers who are released from prison at 
some point have far lower rates of recidivism than the prison population as 
a whole. In the U.S., about two-thirds of people released for all offenses are 
rearrested within three years of being released from prison. For lifers, only 
about one of every five is rearrested. If you happen to be the victim of one 
of these people who’s released, whether a lifer or someone else, you’re not 
going to be very pleased about that. But as a social policy, in terms of how 
we use resources, we should be very cautious about keeping people in 
prison well beyond the age at which most of them might be likely to be 
recidivists. 

Related to that is the question of the fiscal cost of increasing 
incarceration and, particularly, of long-term sentences and life 
imprisonment. It typically costs about $25,000 a year to keep a person in 
prison in the U.S. For lifers, or any prisoners over the age of fifty or fifty-
five, that cost can be about triple ($70,000 a year or more) largely because 
of increased health care costs when people age in prison. So in an era of 
limited fiscal resources, if we think of these issues as a public safety 
approach and strategy, the question becomes: should we spend $70,000 a 
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year on a sixty- or seventy-year-old person who’s probably very minimally 
likely to be a threat to public safety, or should we invest that money on 
working with young people who may have a higher risk of problematic 
behavior? The possibility of doing something constructive with the money 
is much more evident in the latter cases. 

Finally, we see the distortion that life without parole and, of course, the 
death penalty bring to sentencing practices in the criminal justice system as 
a whole. If we think of sentencing systems as being proportional, for the 
most part, so that the more severe the crime, the more severe the sentence, 
then if we raise the upper limit by having the death penalty or life without 
parole, there will be pressure to raise the limits on other sanctions as well. 
This is part of the reason why sentences in the U.S., even for lesser crimes, 
are much more severe than in other nations. The average person convicted 
of burglary or car theft in the U.S. will spend more time in prison than a 
comparable offender in England, France, Germany, or other nations. It’s 
not as if we’ve scientifically proven that more time in prison has been 
productive in some cases. It’s just that we’ve had an increasingly punitive 
approach. Part of that has been raising the bar through the death penalty 
and systems of life without parole. 

So this is very problematic. As I’ve said, politically it’s quite 
understandable why we debate what the alternatives should look like. But 
we should not lose sight of the potential consequences either. What then 
should we envision as an alternative to the death penalty? For many of us, 
the alternative is very simple: it is to not have the death penalty. If it has no 
proven value or if it offends us from a moral perspective or a human rights 
perspective, then the burden of having such a penalty should be on its 
proponents to demonstrate why it’s necessary, and why it conforms to 
human rights standards. 

But, of course, we do need to engage in practical reforms, and it is our 
obligation to assess what those alternatives should look like. First, we need 
to make sure that people facing serious charges for which they can receive 
their long sentences have a qualified lawyer in court. Our experience in the 
U.S. is that it’s not the worst offenders who receive the death penalty; it’s 
the people with the worst lawyers who receive the death penalty. I assume 
that’s often the case in many countries around the world. So we need to 
raise the standards and implement them in appropriate ways. 

We also need to have a serious consideration of the role of discretion—
the role of individual decision-making—in a given court system. Again, in 
the U.S. we’ve moved, in recent decades, towards systems of mandatory 
sentencing in which we have taken away discretion from judges and parole 
boards in ways that have been very destructive. This movement has been 
enacted under the premise that it will somehow lead to equalized justice or 
will eliminate disparities. But in practice, we’ve just shifted the locus of 
discretion from judges to prosecutors. We’ve often compounded racial 
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disparities and related dynamics. So we need to rethink how to make 
decisions and who should be making those decisions. What is the role of 
the judge in determining a sentence? What is the role of a parole board or 
some other body in making a determination about how much time 
somebody should spend in prison and when it’s appropriate to consider 
them for release? 

Of course, we need to address the relatively modest number of people 
who are so violent and so dangerous, even many years after they have been 
sentenced to a long prison term, that they may pose a threat to public 
safety. There are different schemes that people may propose. Some would 
make a special determination of dangerousness at a certain point in the 
sentence or after a certain number of years have been served. There are 
questions about who should make that determination and under what sort of 
review. These are difficult questions, but they are the questions we want to 
be asking. Again, the burden on the state should be a heavy one to 
demonstrate that there is some clear and convincing evidence that the 
person does in fact represent a true danger to the public and to not make 
such determinations so broad as to cover virtually everyone who has 
received a life sentence. 

Similarly, to the extent that life without parole may still be part of any 
kind of sentencing system, the burden should be such that it is used and 
employed only in the most extreme cases. We would want to develop strict 
criteria for determining when that is possible if we think that there are a 
relatively small number of cases where some interests of justice would 
require that we do so. It doesn’t mean that life without parole is ultimately 
an appropriate sanction, but we need to put the burden on policy makers to 
at least ask that set of questions about how we should impose such 
penalties. 

So that’s where we are today. We have had some important 
developments in the U.S. compared to where we were not very long ago (5 
or 10 years ago). There’s certainly much more hope that the climate is 
changing and that the practice is changing. The constituencies concerned 
about these penalties have grown significantly due to the hard work of 
many people in many different ways. 

The lessons we’ve learned in the United States have mostly been 
negative ones. But we have the obligation to learn from them and to grow 
with them. In the United States, we also have a lot to learn from the rest of 
the world, which in many cases have done things much better. What we 
want to do is continue that dialogue and hope that we can achieve 
something that resembles a more fair and just system for everyone 
involved. Thank you. 

 



 

DAY 1, SESSION 3: ALTERNATIVES TO THE 
DEATH PENALTY 

SHINICHI ISHIZUKA* 
We hear good news and bad news from the United States. The bad 

news is that there is excess imprisonment in the United States, and there are 
more than two million people in prison. This sort of situation will continue 
in the future. The good news is that for capital punishment, the number of 
death sentences imposed and especially the number of executions have 
decreased. Professor Zimring at Berkeley said that this is the beginning of 
the end game. He said this at the Philadelphia Society meeting. I think we 
can see the same thing in Japan. There is good news and bad news. 

I will start with the bad news. Again, in Japan, there is excess 
imprisonment. In Japan, fifty-eight people are in prison out of each 100,000 
in the population. In Germany, there are ninety-six—about twice as many. 
In the UK, it is 139 people imprisoned per 100,000 in the population. The 
United States is at the top, with about 714, and overall it has more than two 
million people imprisoned. We talked about cost earlier today. The death 
penalty involves tremendous costs per year. One can say that it costs about 
10,000 yen per day in Japan. So you need about 3.6 million yen per year. 
So we cannot ignore cost as an issue. 

If you look at this, you might think that Japan is still very low in terms 
of numbers of those imprisoned. The numbers of convicted prisoners and 
the numbers of those waiting possible conviction decreased after the war. 
After 1986 there was a slight increase, and then a drop. There has been a 
drastic increase since about 1995. That is the issue here. Today, if you take 
imprisonment, there’s an excess of 7% over capacity. This sort of situation 
will continue and likely get worse. There are about 90,000 people 
imprisoned. In the future, this will exceed 100,000 people. So Japan will 
have overcrowded prisons. 

From 1945 to 2004, the pronouncement in court of death sentences 
declined in number. Regarding executions, although there have been 
executions, the trend was downwards. For three and a half years, there were 
no executions. Although the number of executions has not drastically 
increased thereafter, in terms of newly imposed death sentences 
pronounced, there were about fourteen in 2004. This probably will 
increase. The criteria is said to be more strict today. 

I said there were two bad pieces of news about Japan: there is an 
overcrowded situation in the prisons, and the number of death sentences 
has increased and there is an increase in pronouncements of death 

                                                      
 *  The Speaker is a professor of law at Ryukoku University. 
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sentences. As Mr. Mitsubayashi said today, in Japan about 81% of the 
people with the right to vote think that capital punishment should be 
abolished but they cannot help having the system. The people who think it 
has to be maintained are only 6%. This means that out of those who have 
voting rights in Japan, 81% feel that, if possible, they would like to abolish 
capital punishment. So in terms of the trend of abolition, they are for it. In 
other words, if the Japanese society were more peaceful and safe, if we 
could achieve that state, almost everybody wants to abolish the system. 
This means that, in terms of abolitionists versus retentionists, we already 
see the conclusion by 81% that capital punishment should be abolished. 

Then, let’s look at what happens after we abolish it. What is the 
substitute punishment? That is the source of argument at JFBA and also in 
Parliament. We have some recommendations. And there is something 
called “absolute life sentence”—in other words, life without parole. There 
are suggestions to make this the alternative punishment. But there are those 
opposed to this, who say there should be a life sentence that leaves the 
possibility of parole as an alternative punishment. These are the opposing 
arguments. However, I don’t think this is a true confrontation because we 
all want to abolish capital punishment. For those people, if you look at the 
long term, what sort of punishment would be the most ideal punishment? 
And today, when we still have capital punishment, what sort of alternative 
punishment should we suggest? These are seen as two different issues. 

Japan has been greatly influenced by the United States. In the early 
1970s, capital punishment was suspended for a while in the United States. 
As, in Japan, the number of death sentences decreased, and actual executions 
also decreased. In other words, both societies had gone towards a liberal 
direction, towards a more lenient punishment system. However, today in the 
United States and also in Japan, the trend is toward punitiveness. In that 
context, we have taken on the issue of abolition of capital punishment. So in 
the current situation, it would be difficult to abolish the death penalty. In this 
situation, the ABA is suggesting a moratorium. JFBA also is suggesting a 
temporary suspension of executions. There are people who want to abolish 
the death penalty who agree with this. 

We must, in any event, carefully talk about what the alternative 
punishment should be, based on data. The reason for that is that the 
criminal system in Japan has not worsened. The empirical data shows that 
Japan has more prisoners but the criminal situation has not worsened. 
While policies and sentencing have become more strict, the actual number 
of crimes has not increased. 

If someone says otherwise, I can show the actual facts. The expert 
criminologists all think that crime has not increased in Japan. This is a 
common understanding that we all have. What we have concern about most 
today is that there is too much information in the media related to crime. It’s 
like an inflationary phenomenon. We have to stop that trend. If we are 
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successful, we will be able to abolish capital punishment in the end. That 
would be the long-term strategy that we should take. Thank you very much. 

 



 

 
 
 
 



 

DAY 1, SESSION 3: ALTERNATIVES TO THE 
DEATH PENALTY 

QUESTION AND ANSWER SESSION 
BHAJAN MENALI: I am from Nepal. I am very proud to say to you 

that we do not have any death-penalty system. But a large number of people 
are killing in a different way in my country. I hope this conference will 
issue a declaration tomorrow that the death penalty should be abolished all 
over the world. I think every country should start a debate about the 
abolition of the death penalty. Mr. Peter Hodgkinson mentioned in the first 
session that there is an alternative system. If we had a review system about 
the death penalty, that could work. People from India can give an example 
about this. There is one case about the death sentence for a man that went 
on for two years. The execution was postponed. Then, one of the activist 
lawyers filed a habeas case in the Indian Supreme Court, which converted 
the death sentence to life imprisonment. Abolishment could be achieved all 
over the world, so this is not a question. This should be debated in this 
forum. Thank you. 

 
AUDIENCE MEMBER: I am from Burma. I have been working for the 

victims and belong to a group that is working for an alternative to the death 
sentence. My question is: What would be the best alternative to the death 
sentence? Mr. Mauer? 

 
PARK: Thank you very much for your good presentations. I come from 

Korea. My name is Park. At the university, I have been teaching 
criminology. As for the life sentence, some people discussed the problem 
about the life sentence in and of itself, and other people are trying to 
compare the life sentence with capital punishment. So there are two 
different perspectives. 

As everybody says, the life sentence itself is quite problematic as 
punishment. I have the same understanding. However, as Professor 
Ishizuka mentioned, we really have to consider the short-term strategy. In 
Korea, as Mr. Lee, the lawyer, said, a bill before the Diet (the parliament) 
would use the life sentence in place of the death penalty. Currently, that bill 
is under debate in the national parliament. 

I studied in Japan, and I brought back my knowledge to Korea. The 
debate that is underway in Japan was introduced to Korea by me. Japan 
was a country with a minimum number of life sentences and a minimum 
number of executions. So we wanted to learn from Japan, which is more 
conservative than Korea. Japan needs to learn from what has happened and 
is happening elsewhere. Japanese abolitionists cannot assume that Japan 
will abolish the death penalty. What Japan can do is have a moratorium on 
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the death penalty now. That is all Japan can do. Of course, Japan has its 
own circumstances. 

In Korea, without a life sentence without parole, it would be very hard 
to convince the population at large to abolish the death penalty. For 
instance, a serial killer who killed twenty-five people was arrested recently. 
When that kind of hideous crime spree occurs, only the life without parole 
sentence is enough. The people were not satisfied with the simple life 
sentence. Therefore, in Korea, we started from the idea of abolishing the 
death penalty, but it was very difficult to move ahead for over thirty years. 
We decided to introduce the life sentence without parole. The debate has 
been quite active. Part of the discussion has been that we should consider a 
person’s remaining life expectancy in determining the parole period. The 
life sentence of this form is being introduced to Korea. 

Mr. Mauer talked about cost implications. Now, given the economic 
situation in a large economic giant like Japan, there is an argument that 
because of the cost burden of a life sentence, it is better to execute people. 
That has appeal to the people. There should be a principle that everybody 
should have hope. But since people are killed by the offender, it is very 
difficult to convince the population at large to abolish the death sentence 
without there being a life sentence. 

Therefore, in Korea, we make the distinction between strategy and 
tactics. After the elimination of the death penalty and the introduction of 
the life sentence, we can raise the issue about the life sentence and try to 
eliminate the life sentence. That is what we are trying to do in Korea. 

Japan has its own circumstances, but I hope that you consider this 
matter. The person from the Ministry of Justice spoke about killing people 
after a rigorous review of how the death penalty is applied. I think that is 
quite inconsistent. It is not logical at all. 

 
MARK MAUER: Let me just respond briefly. The questions of what 

strategy will work and what are the alternatives, are very complex. There is 
no one answer that is going to work in every country. It depends on the 
political, social, and cultural climate in each country. We all have a 
responsibility and obligation to shift that climate as best we can from our 
respective positions to make it more receptive to a more reasonable and 
rational approach. 

Speaking from the U.S. experience—and I think many of my 
colleagues in the U.S. would agree—ten or fifteen years ago, it seemed like 
we had been making the same arguments about the death penalty for one 
hundred years and that we would probably be doing it for another one 
hundred years with very little to show for it. But since then we have seen 
some very dramatic changes. So, we cannot always predict where and how 
the openings will occur, and we have to be ready to take advantage of them 
as we build the argument. 
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About the issue of cost, which I originally raised: You point out that 
sometimes advocates of the death penalty will say why not just use 
execution because life imprisonment is very expensive? The United States 
experience shows that life imprisonment is less costly that the death 
penalty. This is because of the complex nature of legal work required to 
challenge a death sentence (even when that legal support is inadequate) and 
because there are many years before an execution takes place—during 
which time the prisoner is on death row. That is why the cost of a single 
death case can be much greater than life imprisonment.  

I am not terribly convinced that the cost argument is usually going to be 
persuasive. There is so much emotion attached to the issue of death 
penalty, and sentencing generally, that if political leaders and the public 
want it, I do not know that the cost argument in itself will persuade them 
otherwise. But clearly, we need to at least analyze it and try to present it in 
a more rational way. 

 
AUDIENCE MEMBER: Capital punishment is said to be the last 

barbaric act of human beings. In the constitution, it says that cruel activities 
should be prohibited. Perhaps, therefore, the capital system is a breach of 
the constitution. But it still exists. Retention of capital punishment works 
against the sophisticated civilization that we have today. So abolition is 
absolutely necessary. 

In Japan, after twenty years there is a possibility of parole. But if we 
can, as a first step, abolish the capital system then one step forward will be 
achieved. If we exclude the death penalty, there will be a life system and 
after twenty years, there is a possibility of parole under the present legal 
system. Perhaps in this way we can convince the public opinion. Any 
comments? 

 
SAKURAMI: I have a question. My name is Sakurami. I am a 

journalist. I have been collecting information about the lifers in the United 
States and about capital punishment. My view is that maybe in the U.S., the 
media is just as bad as in Japan. My question is about the media. I was not 
present during the morning, so perhaps you have already talked about it 
then. Mr. Ishizuka said that this inflationary state should be stopped. Eighty 
one percent of the Japanese actually want abolishment in the long term. 
Then, what can we do? 

The inflation is created in Japan, and the main cause is the media. In 
the United States, with respect to a life sentence, a series of problems have 
been published in the media. I understand there was a very reaction. 
American persons have access to my website in Japan, and many American 
persons are interested in seeing the images I have collected. So the media 
has immediate effect. But I think that there is a counterforce in the different 
types of media in the United States. 
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How do you stop inflation? I think the media plays an important role in 
doing so. Mr. Hamai also works at the lab at my university. He does 
empirical studies there. In terms of the data, you have to do proper research 
on the victims and also see that there is no increase in the number of 
serious crimes. Indeed, they are decreasing. You have to have all this data. 
Rather than having data that is not reliable, you have to have proper, 
reliable data. 

If there were more crime, the media would talk about that. But they will 
never talk about the decrease of crime. The press publicizes facts, and if 
you ask to comment, you talk to them for one or two hours and reporters 
write articles, but the editing section says it cannot take that article up. 

It was mentioned that women should be more involved. As one young 
journalist who has very fresh ideas, I must have more opportunities to be 
able to speak freely. To do that, media that just has a one-directional supply 
would not be good. We have to have confrontation of opinions. If you can 
do that, the public will be able to rationally judge which side is more 
accurate. 

So you have to look at this comprehensively in order to stop inflation. 
If you just use the current mechanism in existence today, as it was 
mentioned, only data from the police or the Ministry of Justice will be 
publicized in the media. That would not result in policy-makers using 
information properly. It is a really big challenge for us to improve this, and 
it is our responsibility to make improvements. 

 
PETER HODGKINSON: I preface my comments by saying thank you 

very much indeed for a really evidence-based approach, a rational-based 
approach, to this issue of the alternative penalty. I really have some 
concerns when people think that the only way you are going to get 
movement to replace the death penalty is by paying the highest possible 
price. There are those that then argue that this highest possible price has a 
limited duration and that within a non-specified amount of time, we will 
move into the rational, policy-based approach of looking at reviewable 
sentencing. 

It does not happen. The United States of America is a classic example 
of an exponential growth in this population. This is true, too, sadly, in my 
own country. What is the pessimistic imperative that makes one assume 
that the governments in South Korea and here in Japan will only take the 
highest possible price to negotiate away from the death penalty? Where is 
the evidence of that? 

Surely, what we should be doing is exactly what others have suggested: 
to look at what the real imperative is of the victim constituency, about 
which governments are so concerned, and to respond to it outside of the 
sentencing scenario. We should meet their needs. You cannot continue to 
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further exploit and live off the back of victims, just to promote and 
promulgate a completely evidence-free sentencing process.  

Another constituency that seems to have evaded the debate consists of 
those in the prison service. These are the individuals who have to maintain 
what society considers to be its rubbish. Think about the role of the prison 
officer dealing with the ever-growing population of individuals for whom 
there is no hope. You have to—as a matter of strategy and of humanity—
engage the prison department in this debate. 

There is a general view that prison officers would support the death 
penalty. But you may well find something else. You should offer the 
alternative and say to them: we are not having the death penalty but we are 
going to expect you to maintain this population of individuals for the rest of 
their lives; does that not concern you, as professional prison managers, 
and also in terms of your potential for personal lack of safety? You have to 
engage the prison department in this debate. Do not pay the highest price. It 
is not necessary. Negotiate a rational, evidence-based way through this 
apparent impasse. Thank you. 

 
YASUDA HANDOYO: My name is Yasuda Handoyo. I think there are 

different reports by the two speakers. Is capital punishment reduced 
because of the life sentence? Mr. Moore said that actually, the life sentence 
increases because this is used as an alternative to a shorter sentence. 

In the 1990s, what happened in Japan was that because of the life 
sentence, the death penalty has increased. That was one of the outcomes of 
the study. But the other study outcome was that because of the life 
sentence, the death penalty was actually reduced. So what is the actual 
empirical data with the life sentence? Has capital punishment increased or 
decreased? 

The second point concerns the abolition of capital punishment and the 
life sentence. With the introduction of the life sentence, we have a concern 
about whether capital punishment is actually reduced or eliminated. Do you 
have any of the empirical data to indicate this? 

A third issue is that I visited Europe, and I sensed a risk of 
reintroduction of capital punishment. I do not know whether that is 
realistic. But I have a feeling that there is a danger that the death penalty 
can be reintroduced to Europe. A life sentence—whether or not it is with or 
without parole—can be a deterrent to the return of the death penalty. I think 
that kind of function seems to be performed by the presence of the life 
sentence. The increase in life sentences in Germany or the UK seems 
actually to reduce support for the death penalty. I would like to know 
whether that is really the case, based on your empirical data. 

 
MARC MAUER: It is very difficult to get empirical data on the impact 

of the life sentence. We have a good amount of anecdotal evidence from 
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attorneys and others involved in the cases who can compare the results with 
other cases they have seen. This anecdotal evidence certainly suggests that 
having life without parole as an alternative in some cases clearly makes a 
difference and clearly avoids the death sentence. It clearly has an effect. It 
is also true that in far too many cases, the life sentence does become an 
alternative to a lesser sentence as well. 

So we have good news and bad news, essentially. If you are opposed to 
the death penalty, life without parole is better in the individual case. But it 
creates a set of problems. The question then is whether there is a way 
politically to get beyond that: both to reduce the number of death sentences 
and not to increase the terms of years for those people who would not have 
faced death in the first place. It is a challenge. 

 
AUDIENCE MEMBER: In August, in Germany, we had a symposium. 

Of course, we talked about alternatives to capital punishment during that 
conference. What was discussed then was that in Germany, the 
Constitutional Court had prohibited a life sentence without parole, and 
capital punishment was not allowed by the constitution. Therefore, the 
reintroduction of capital punishment is not possible. That is a common 
understanding. 

However, since January 2005, there has been a magistrate system that 
is sentencing people to death. After parole is able to be considered, 
imprisonment can be extended where the prisoner, if released, could be 
dangerous. That is a life sentence without parole, in substantive terms. 
There is a chance that that can be appealed to the Court of Human Rights in 
Germany. Therefore, if the more rigorous punishment is a ceiling or 
deterrent, then very heavy punishment can be used. 

Germany now has the punitive system introduced. In the UK, as Peter 
mentioned, how to avoid introduction of a mandatory life sentence is a 
major political issue. That issue and the capital punishment issue are 
linked. Peter opposes accepting life without parole as an alternative to 
capital punishment. Each country has a different political agenda—in the 
short term, in particular. So each country has different ways to deal with 
the issue. 

In Japan, in the past, there always was the possibility of parole in life-
sentenced cases. Of course, legally, there is still a likelihood of parole. But 
over the last two to three years, the number of paroles for life-sentenced 
prisoners has been reduced dramatically. They have increased the sentence 
to life, and parole has been reduced. So there are a number of people within 
the prison who have life sentences without parole. 

What kind of implication for a change in law arises with regard to the 
life sentence? We do need to have a comprehensive strategy. Political 
judgment is really needed. This is common in the western countries. Many 
countries have too many punishments in order to maintain a society in 
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security. They tend to use too much punishment. That should be recognized 
by all of us, on the basis of evidence. That is a quite problematic. Our 
recognition of this should be shared in common by all of us. That is a very 
good challenge that we have to embrace. 

 
AUDIENCE MEMBER: I am a freelance reporter. For ten years, I was 

a reporter for the Mainichi daily newspaper. In Kobe, there has been a 
serial killing of children by a juvenile. In Osaka, in the Ikeda Elementary 
School, a man came in and killed many students. I wrote articles about this. 
I do not know about other countries, but I think that the relief provided to 
victims in Japan is far behind what other countries provide. We should give 
consideration to the relief provided to the victims. 

As mentioned earlier, in the mass media in Japan, many reporters only 
accept the data provided by the police and the Ministry of Justice. Also, the 
writers and reporters are only interested in big headline articles. 

Although a minority, there are people who conduct detailed analyses by 
interviewing the experts. So there are reporters with a conscience. I have 
been interviewing many victims. As a result, I have come to realize that the 
aid given to the victims is very poor in Japan. If we succeed in improving 
that, then the potential for abolishing the death penalty in Japan will 
dramatically increase. I would like to thank all the speakers for their 
wonderful presentations. Thank you. 

 
MARK MAUER: I would like to respond briefly. This is not something 

that just takes place in Japan or anywhere else. We all have experiences 
with tragedies and terrible crime events that are senseless and cause much 
harm and destruction. Obviously, we need to try to meet the needs of 
victims as much as possible as our first response. 

But it seems to me that we also need to use those events as an 
opportunity to ask some fundamental questions. For example, we should 
consider not just who did it and how much punishment he can get, but also 
why he did it. What set of circumstances contributed to that? If guns were 
used, where did the guns come from and why did the accused have access 
to guns? Was substance abuse part of it? May the fabric of the community 
have contributed to the defendant’s committing the crime, or was this just 
an individual problem? 

Most people do not wake up one morning and decide to go out and 
become serial killers. There is a whole history of circumstances that 
contribute to that. We need to turn this around, ask those questions, and try 
to provide some answers ourselves. In that way, we can get beyond just the 
punitive response and hopefully use it somewhat as a place to start to build 
and to prevent the next incident from taking place. 
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DEBORAH FLEISCHAKER: Unfortunately, we seem to have run out 
of time. I would like to thank all of the panelists for a very interesting 
discussion. 
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MAIKO TAGUSARI (INTRODUCER): We would like to start the 

second day of the International Leadership Conference on Human Rights 
and the Death Penalty. I am from the JFBA’s Moratorium Implementation 
Committee and as you can see, we have mainly a counsel of people in the 
educational field. We have mainly experts in the field of law. The first 
session is about international standards on the death penalty. This session 
will continue until a little before noon. We would like to start the session 
now. 

 
MAKOTO IWAI (INTRODUCER): Good morning, ladies and 

gentlemen. My name is Makoto Iwai. I am a lawyer and I am the moderator 
of the first session. We will now have two sessions. One is about 
international standards on the death penalty. The second is about the death 
penalty and the victims and certainly we have discussed the alternatives to 
the death penalty. These are things we talked about yesterday, and from an 
international view point we would like to look at this in today’s sessions. 

Yesterday we had a guest from Singapore, whose speech was that of an 
Australian national who had been given capital punishment, who had been 
executed. These issues of capital punishment are beyond boundaries. There 
are those crimes that lead to capital punishment and that do not lead to 
capital punishment. This is the cross boundaries issue and we would like to 
take up this international standard from those background. 

First of all from the Kanagawa University I would like to welcome Mr. 
Koki Abe, the title of his speech is “End of the Human” and he will mainly 
speak about international standards. 

 
KOKI ABE: Thank you very much for your kind introduction. Good 

morning ladies and gentlemen. Today I would like to cover standards on 
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abolishment of the death penalty and the trends towards abolishment of 
capital punishment. And also I would like to discuss the significance of us 
discussing the issue of abolition of the death penalty. 

When we look at the ICCPR there is a conspicuous trend, a clear trend, 
ultimately the trend is towards abolishing the death penalty. The message 
has been very clear that ultimately the trend is heading towards the 
abolishment of the death penalty. I would like to share with you the 
background of this international trend towards the death penalty 
abolishment and I would like to cover four major points. 

First, a normative process to create a norm towards the abolishment of 
the death penalty. For example, it was in 1948 that the Universal 
Declaration on Human Rights was adopted which developed into ICCPR in 
1966. Back in 1966, the death penalty itself, although rather exceptional, 
was still around back in 1966 when ICCPR was established. However, in 
1989, the Second Optional Protocol to abolish the death penalty was 
adopted. As a result, a norm to abolish the death penalty within the 
confines of ICCPR, within the framework of ICCPR, was made very clear. 
It was in 1950, in Europe, that we saw the establishment of the European 
Convention on Human Rights. But it was not back in those days that the 
death penalty was abolished across the board. Regardless of peace time or 
war time the abolishment of the death penalty was established in Europe. 

Turning our eyes to the Americas—it was in 1948 that we entered into 
the American Declaration on Human Rights and it was introduced. This 
declaration transformed into America a convention on human rights in 
1969. However, back in 1969, the death penalty was still allowed although 
exceptionally back in 1969. However, in 1990, they came up with a 
protocol on abolishing the death penalty. As a result, abolishment, a trend 
towards abolishment of the death penalty became very clear in the 
Americas as well. 

If we look at the recent trends in the area of International Criminal 
Jurisprudence, there has been a clear message towards the abolition of the 
death penalty. To give you an example, in 1993, an International Criminal 
Court was established in former Yugoslavia, and in 1994, the Uganda 
International Criminal Court was established. However, the maximum 
penalty was not capital punishment. It was in 1998 that the International 
Criminal Court Statute was adopted. However, under the International 
Criminal Court Statute given for most serious crimes for international 
society, the death penalty was not provided for. Genocide, crimes against 
human beings, and war crimes are defined as the three most serious crimes 
in the international community. Even these most serious crimes are immune 
from the death penalty, and that is clearly provided for in the International 
Criminal Court Statute. Therefore, there is a clear normative trend towards 
abolishment of the death penalty. 
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Now as a second trend to contain the death penalty, there is the 
following trend—a trend towards the containment of the death penalty in 
organizations under ICCPR. I would like to talk about three major points. 
First, sentencing through the death penalty without guaranteeing due 
process of law could constitute a violation of right to life, disallowing of 
such death penalty. Even if a country has a provision for death penalty, 
without guaranteeing due process of law, sentencing to the death penalty 
would constitute a violation of right to life. These decisions have been 
rendered by organizations under ICCPR. 

The Human Rights Committee, which is an organ to monitor 
enforcement of civil rights and other human rights, has made a series of 
decisions and judgments. Not just thinking between due processes and the 
death penalty, the Human Rights Committee has contained by yet another 
means that concerns the extradition of criminal. Just to give you an 
example, if there is death penalty awaiting in a country to which a criminal 
is to be extradited, and if such country requests for extradition of its 
national, where a kind of execution methodology will be adopted by a 
country which requests for extradition, for example, execution works by 
lethal gas in a country to which a person is extradited would constitute 
inhumane or treatment contrary to humanitarian principles. This decision 
has been rendered by the Human Rights Committee. 

If there would be harsh and cruel treatment in a country to which a 
person would be extradited, then the execution should not occur. Harsh and 
cruel treatment in a country to which a person would be extradited then the 
execution should not occur. If a country to which a person is to be 
extradited and, therefore, if there is a death penalty awaiting in that country 
or harsh and cruel treatment is awaiting a person in that country, then the 
country to which the request comes should not extradite the person to such 
a country. 

More recently, I would like to share with you a more recent case which 
has a lot of significance which is the decision again made by the Human 
Rights Committee. This concerns the Judge case in 2003. The significance 
of this case is quite big. In 1993, there was another case which was a 
precursor to the Judge case in 2003. Back in 1993, a case called the Kindler 
case occurred in the state of Pennsylvania in the United States. A person on 
death row fled to Canada. The United States requested, demanded 
extradition of the person back to the United States from Canada. However, 
already Canada had abolished the death penalty. So the question was 
whether the Canadian government should extradite a person back to a 
country where there still is the death penalty? It is not that the method of 
execution was inhumane, or it is not that cruel or harsh punishment was 
awaiting the person back in the United States, it was not a question. The 
question was, whether a country where there is no longer a death penalty 
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should extradite a person back to a country where there still is the death 
penalty? 

Back in 1993, the Human Rights Committee rendered a decision that 
Canada could extradite a person back to the United States. Canada had 
already abolished the death penalty so Canada should not exercise or 
execute the death penalty within Canada. However, if the death penalty was 
executed in the United States outside of Canada, then this would not be a 
problem for Canada. That was a decision rendered by the Human Rights 
Committee back in 1993 in the Kindler case. 

After ten years a very similar case was put before the Human Rights 
Committee in 2003. It was again in the state of Pennsylvania that a person 
on death row fled to Canada. Again the question was whether the Canadian 
government could extradite a person back to the United States? The 
decision by the Human Rights Committee back in 1993 was that the 
Canadian government could extradite a person back to the United States. 
However, in the Judge case in 2003, the same Human Rights Committee 
rendered a decision that the Canadian government should not extradite a 
person back to the United States. So there was a clear change in the trend. 
There was a clear change in the international consensus in this very short 
period of decade between 1993 and 2003. The same Human Rights 
Committee rendered a completely different decision in 1993 and 2003. 

Now, you cannot extradite a person from a country where there is no 
death penalty back to a country where there still is a death penalty. No 
extradition to a country where the death penalty awaits. This has become a 
clear trend in organizations under ICCPR. 

The third point I would like to share with you is the following: The 
third point concerns loss on consular relations. I believe, I trust that Ms. 
Babcock will talk about this in more detail, but there is the Vienna 
Convention which was adopted in 1963 on consular relations. A person 
arrested or foreign nationals have the right to communicate with their 
consulate. That is a right guaranteed under the Vienna Convention on 
Consular Relations. Without guaranteeing this right to communicate with 
their consulate, what if a person is sentenced to a death penalty without a 
guarantee to the right to communicate with their consulate? This has 
become a question. It was in 1999 that the Inter-American Human Rights 
Court said, “If sentencing on the death penalty was imposed without 
guaranteeing of the right to communicate with their consulate, this will 
constitute a violation of the right to life.” That was a decision, a 
recommendation which was rendered by the Inter-American Human Rights 
Court. For example, in 1998, Paraguay sued the United States in the 
International Court of Justice which was the Breard case. In the LaGrand 
case in 2001, Germany sued again the United States, and in 2003, the 
Avena case in which Mexico sued the United States. 
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All these cases concerned sentencing to the death penalty without 
guaranteeing the right to communicate with their consulate. And the 
question was, “whether these sentencing to the death penalty were in 
violation of the treaty on consulate relations?” In the LaGrand case, in the 
Avena case, in particular, the International Court of Justice rendered a 
judgment which said that such was in violation of the treaty on consular 
relations. This again is a clear trend towards abolition of the death penalty. 

The fourth trend towards abolition of the death penalty is, this holds 
true for the International Court of Justice and the European Court on 
Human Rights, that when cases concerning death penalty are submitted 
before these courts, provisional or interim measures do have binding 
power. This has increasingly been the case, at the International Court of 
Justice and the European Court of Human Rights. This has been 
conspicuous. Even in the Human Rights Committee it has been confirmed 
that there is binding power to provisional or interim measures. This is again 
a trend towards containment of the death penalty. So as far as an 
international trend is concerned, there is a trend towards establishing clear 
rules to abolish the death penalty and there is a trend toward containing the 
death penalty. And there is also a clear trend towards containing the death 
penalty with loss on consular relations, and suspension or stay of the death 
penalty by utilizing provisional or interim measures. These are the facts 
which show a clear trend towards abolishment of the death penalty. 

The right to life should be reflected, that is at the very foundation of the 
trend towards abolishment of the death penalty. That is the basic principle 
behind the trend towards abolishment of the death penalty and the message 
towards the abolishment of the death penalty has become increasingly clear 
and seen against this backdrop, the right to life has been enforced. 
However, if you look outside of the context of death penalty abolishment 
we realize that more increasingly the right to life is being undermined. 

Torture, the prohibition of torture is a point that I would like to make. 
Prohibition of torture, a ban on torture is something absolute. There is no 
room for exception under the ICCPR. In the case of right to life, the death 
penalty has been treated as an exception. However, torture should not be 
tolerated under any circumstances, so this has been very absolute. As long 
as a person is a human being, no human should be subjected to torture. This 
is a message which has been reconfirmed again and again under ICCPR. 
However, in more recent years we have witnessed that this norm to prohibit 
torture has become lax. 

There is a trend towards tolerating torture in advanced countries. For 
example, in the United States, for example in Canada, for example in the 
U.K. or in Sweden, or in Germany, there have been cases of extradition 
with knowledge that the person will be tortured. It was in 2002 that the 
Canadian federal court in the Tresh case allowed extradition to a country 
where torture awaits under exceptional circumstances. Who will be 
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extradited? Those are the ones who are threatening the security of a nation. 
To put it bluntly, these are terrorists. These are the people who are branded 
“terrorists.” And I am afraid that there is a trend toward tolerating torture as 
long as the person is branded as a “terrorist.” In recent years in Afghanistan 
and Iraq there has been mass murder, mass killing, and no one has been 
held accountable for the mass killings in Afghanistan and Iraq. It is true 
that a special court was established in Iraq and Saddam Hussein. There is 
litigation procedure now underway for Saddam Hussein, but they say that 
Saddam Hussein will ultimately be subjected to the death penalty. We are 
now seeing stratification of human beings and under the neo-liberalism 
economic policies we are seeing a disparity in wealth and there is a major 
question as to, “whether the right to life has been guaranteed to everyone 
on earth?” 

I support abolishment of the death penalty, but the basic philosophy is 
the realization of the right to life. That should be the basic philosophy 
behind the trend for the abolishment of the death penalty. Respect for the 
right to life, therefore, should be expanded to all aspects of life. 

It was in 1982, twenty-three years ago, that the Human Rights 
Committee adopted General Comment No. 6. In General Comment No. 6 it 
emphasizes the importance of right to life, to respect the right to life. To 
respect the right to life, it is desirable to abolish the death penalty. It says 
that it is necessary to abolish the death penalty to respect the right to life. 
However, abolishment of the death penalty will not be the only way to 
realize the right to life. War and weapons of mass destructions pose a major 
threat and a challenge to the right to life. ICCPR prohibits advertisement of 
war and violence. That is to say the use of weapons of mass destruction, 
war, and violence should be fully controlled, totally controlled; otherwise 
the right to life will not be genuinely realized. That is the message that 
General Comment No. 6 endeavors to attempt to deliver.  

As a clear message, under ICCPR, we have abolishment of the death 
penalty and it is true that we are seeing torture prohibition becoming 
increasingly lax. But on the other hand, we are seeing a trend towards the 
abolishment of the death penalty, so there you may argue that there is a 
double standard here. But this is how I think abolishment of the death 
penalty contributes to the realization of the right to life. And it is true that if 
that is the case we need to promote the abolishment of the death penalty. 
However, it is also important for us to work towards the renunciation and 
the abandonment of war and weapons of mass destruction in tandem with 
our endeavors to abolish the death penalty. Because we now witness the 
relaxation of the prohibition of torture, we should try to protect the dignity 
of human beings through promoting the abolishment of the death penalty. 

Torture or prohibitions are becoming increasingly lax and if there is 
going to be a continuation of the use of weapons of mass destruction, then 
one cannot be fully convinced that a country with a death penalty should be 
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the only ones who should go ahead and make a change in the form of 
abolishing the death penalty. We need to expand our interest in all aspects 
of life and I think it is a responsibility for all of us who are involved in the 
move towards the abolishment of the death penalty. Thank you very much. 

 
MAKOTO IWAI: Thank you very much, Dr. Abe. Dr. Abe talked 

about the progress in international laws that contain the death penalty. 
Then, on the other hand, there is an international norm pertaining to torture 
prohibition or international norm related to violent acts. He has said that 
with respect to these norms, there is a lax in the compliance. With respect 
to the seminar yesterday, that we had yesterday, the International Justice 
Organization is accepting the need to strictly control, is recognizing the 
need to strictly control these situations. And this was of great relevance to 
our discussion. 

Now I would like to introduce Ms. Sandra Babcock from the United 
States. 
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I.  INTRODUCTION 
Until recently, many countries held the view that the death penalty was 

purely a matter of domestic penal policy. Today, that view is simply 
untenable. It is incorrect as a matter of law, and it is unwise as a matter of 
policy. Numerous international instruments regulate the application of the 
death penalty.1 Some prohibit capital punishment in all circumstances.2 
Others restrict the categories of individuals who may be subjected to the 

                                                      
 *  At the time of these remarks, the Speaker was the Director of the Mexican 
Capital Legal Assistance Program. She is currently a Clinical Professor of Law and 
the Clinical Director of the Center for International Human Rights at Northwestern 
University School of Law. 
 1. See, e.g., African Charter on Human and Peoples’ Rights art.4, June 27, 
1981, OAU Doc. CAB/LEG/67/3 rev. 5, 4 EHRR 417, 21 I.L.M. 58, available at 
http://www1.umn.edu/humanrts/instree/z1afchar.htm; Organization of American 
States, American Convention on Human Rights art.4, Nov. 22, 1969, O.A.S.T.S. 
No. 36, 1144 U.N.T.S. 123; International Covenant on Civil and Political Rights 
art.6, Dec. 19, 1966, 999 U.N.T.S. 171, [hereinafter ICCPR] available at 
http://www.unhcr.org/refworld/pdfid/3ae6b3aa0.pdf; European Convention for the 
Protection of Human Rights and Fundamental Freedoms art.2, Nov. 4, 1950, 213 
U.N.T.S. 222. 
 2. See, e.g., Organization of American States, Protocol to the American 
Convention on Human Rights to Abolish the Death Penalty, June 8, 1990, 
O.A.S.T.S. 73, 29 I.L.M. 1447; Protocol No. 6 to the Convention for the Protection 
of Human Rights and Fundamental Freedoms Concerning the Abolition of the 
Death Penalty, Apr. 28, 1983, E.T.S. No. 114. 
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death penalty3 or set forth procedural guarantees that must be followed 
before a sentence of death may be imposed4 or carried out.5 Both in the 
United States and abroad, courts have begun to look to these instruments to 
inform their judgments regarding the application of the death penalty. This 
Article provides an overview of key international legal arguments that have 
been raised before national courts in the United States and around the 
world, and suggests that these arguments will continue to influence jurists 
facing legal challenges to the application of the death penalty. 

II.  THE ROLE OF INTERNATIONAL LAW IN THE UNITED STATES 
In the United States, lawyers and judges have become increasingly 

sensitized to the relationship between international law and the death 
penalty. This is a relatively recent phenomenon. International law is not a 
required course at most U.S. law schools. Politicians are deeply suspicious 
of international law,6 and the United States tends to view its own justice 
system as superior to those of other countries. And with such as marvelous 
justice system in place, why would any jurist look to international (or 
foreign) law for guidance? This insular approach was reinforced by 
decisions such as Stanford v. Kentucky, in which the United States Supreme 
Court “emphasiz[ed] that it is American conceptions of decency that are 
dispositive” in reviewing the constitutionality of the death penalty.7 Even 
after the Supreme Court overruled Stanford and cited international law as 

                                                      
 3. ICCPR, supra note 1, art. 6, ¶ 5) (“Sentence of death shall not be imposed 
for crimes committed by persons below eighteen years of age and shall not be 
carried out on pregnant women.”). 
 4. Safeguards Guaranteeing Protection of the Rights of Those Facing the 
Death Penalty, E.S.C. Res. 1984/50, U.N. Doc. E/1984/84, § 4 (May 25, 1984) 
(“Capital punishment may be imposed only when the guilt of the person charged is 
based upon clear and convincing evidence leaving no room for an alternative 
explanation of the facts.”). 
 5. Id. § 8 (“Capital punishment shall not be carried out pending any appeal or 
other recourse procedure or other proceeding relating to pardon or commutation of 
the sentence.”). 
 6. See H.R. Res. 97, 109th Cong. (2005) (“Expressing the sense of the House 
of Representatives that judicial determinations regarding the meaning of the 
Constitution of the United States should not be based on judgments, laws, or 
pronouncements of foreign institutions unless such foreign judgments, laws, or 
pronouncements inform an understanding of the original meaning of the 
Constitution of the United States.”). 
 7. 492 U.S. 361, 369 n.1 (1989). 



2011] SANDRA BABCOCK 105 

“instructive”8 in a series of cases, a congressional subcommittee held 
hearings on a proposed resolution to prevent judges from even considering 
international law.9 

Despite these challenges, advocates have made subtle but steady 
progress in the United States in convincing courts that international law 
does matter. They have done so by adopting differing but complementary 
strategies. First, attorneys have argued that U.S. courts should look to and 
apply not only the provisions of international treaties but also customary 
international law established by state practice. They have also urged courts 
to consider the decisions of foreign tribunals in assessing the claims raised 
by U.S. prisoners; two examples are the South African Constitutional 
Court’s seminal decision in South Africa v. Makwanyane10and the decision 
of the Privy Council in Pratt v. Jamaica.11 As a result, U.S. courts have 
begun to pay attention to international norms and foreign law as aids in 
interpreting the contours of the “cruel and unusual punishment” clause of 
the Eighth Amendment to the United States Constitution.12 

Second, attorneys have engaged in litigation before international 
tribunals with the aim of enforcing favorable judgments in U.S. courts. The 
Inter-American Commission on Human Rights, for example, has issued 
decisions in dozens of U.S. death-penalty cases in which it has found that 
prisoners’ rights were violated at trial or on appeal. The Commission has 
also issued precautionary measures in a number of capital cases seeking to 
prevent the execution of individual petitioners while the Commission 
considers the merits of their complaints. Domestic courts have been 
disinclined to accede to such requests, although in the case of one Mexican 
national, a Texas court agreed to postpone an execution date out of 
deference to the Commission.13 

The International Court of Justice (ICJ) has likewise issued decisions 
affecting prisoners on death row in the United States. In the Case 

                                                      
 8. See, e.g., Roper v. Simmons, 543 U.S. 551, 575 (2005). See also Lawrence 
v. Texas, 539 U.S. 558, 560 (2003); Atkins v. Virginia, 536 U.S. 304, 316 n.21 
(2002). 
 9. H.R. Res. 97, 109th Cong. (2005). 
 10. 1995 (3) SA 391 (CC) (S.Afr.). 
 11. [1993] 2 AC 1 (P.C.) (appeal taken from Jam.). 
 12. U.S. CONST. amend. VIII (“Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishments inflicted.”). 
 13. Moreno Ramos v. United States, Case No. 12.430, Inter-Am. Comm’n H.R., 
Report No. 1/05, ¶ 89 (2005) (noting that the presiding judge in the 93rd District 
Court of Hidalgo, Texas, “agreed to postpone setting an execution date in light of 
the petition before the Commission and its request for precautionary measures on 
March 7 2002 [sic]”) available at 
http://www.cidh.org/annualrep/2005eng/USA.12430eng.htm. 
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Concerning Avena and Other Mexican Nationals,14 the court held that 
foreign nationals on death row who had been deprived of their consular 
rights were entitled to a judicial remedy. The Avena litigation led to a series 
of opinions by the United States Supreme Court regarding the 
enforceability of ICJ judgments.15 Although the Court ultimately held that 
the Avena Judgment was not directly enforceable in U.S. courts, litigation 
before the ICJ resulted in a five-year de facto moratorium on the execution 
of fifty-one Mexican nationals. 

A.  The International Covenant on Civil and Political Rights 
In an attempt to encourage U.S. courts to consider international law in 

death-penalty cases, defense attorneys have put particular emphasis on the 
provisions of the International Covenant on Civil and Political Rights 
(ICCPR)16 and the jurisprudence of international bodies such as the Human 
Rights Committee. This strategy is an increasingly common one around the 
world. Many national courts—including the South African Constitutional 
Court, the Indian Supreme Court, the Ugandan Supreme Court, and the 
Privy Council—have cited international and foreign law as persuasive 
authority in interpreting their own domestic constitutional provisions. It is 
important to emphasize, however, that courts tend to consider international 
law as persuasive authority that supports restrictions on the application of 
the death penalty, rather than a binding source of law that requires them to 
reach a certain result. 

The ICCPR prohibits the imposition of the death penalty on juvenile 
offenders.17 Nearly every country in the world, with the exception of Iran, 
adheres to this provision.18 Both the ICCPR and state practice were cited 
prominently in briefs filed before the United States Supreme Court in 

                                                      
 14. Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12 (Mar. 
31). 
 15. Medellin v. Dretke, 544 U.S. 660, 661, 666 (2005) (asking “whether a 
federal court is bound by the International Court of Justice’s ruling” and concluding 
that “it would be unwise to reach and resolve” the matter); Medellin v. Texas, 552 
U.S. 491, 498–99 (2008) (“We conclude that neither Avena nor the President’s 
Memorandum constitutes directly enforceable federal law that pre-empts state 
limitations on the filing of successive habeas petitions.”); Medellin v. Texas, 554 
U.S. 759, 760 (2008) (denying a stay of execution to allow Congress an opportunity 
to pass legislation implementing the Avena Judgment). 
 16. ICCPR, supra note 1. 
 17. ICCPR, supra note 1, at art. 6, ¶ 5. 
 18. D. Kirk Morgan II, Comment, The International Covenant on Civil and 
Political Rights: A New Challenge to the Legality of the Juvenile Death Penalty in 
the United States?, 50 CATH. U. L. REV. 143, 144 n.7 (2000). 
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Roper v. Simmons,19 a case in which the Court determined that the 
execution of juvenile offenders constituted cruel and unusual punishment. 

The ICCPR also provides that nations may not arbitrarily take life.20 
The Human Rights Committee has held that the mandatory death penalty 
constitutes an arbitrary deprivation of life and therefore violates this 
provision.21Other domestic and international tribunals have likewise found 
that the mandatory death penalty violates various domestic and 
international instruments. For example, the Inter-American Court on 
Human Rights held that the mandatory death penalty in Trinidad and 
Tobago violated the American Convention on Human Rights in the Thomas 
case.22 National courts, such as the Ugandan Supreme Court,23 the Malawi 
Supreme Court,24 the United States Supreme Court,25 and the Privy Council 
of the United Kingdom have likewise rejected mandatory death sentences 
under domestic or international law.26 Citing this precedent, lawyers around 
the world are now challenging the mandatory death penalty in countries 
such as Kenya, Singapore, Botswana, and Malaysia. 

The ICCPR also provides that the death penalty may only be imposed 
for the most serious crimes.27 The Special Rapporteur on Extrajudicial, 
Summary or Arbitrary Executions has determined that the phrase “most 
serious crimes” should be equated with intentional homicides, stating that 
                                                      
 19. Brief for Respondent at 48, Roper v. Simmons, 543 U.S. 551 (2005) (No. 
03-633); Brief for the European Union & Members of the International Community 
as Amici Curiae Supporting Respondent at 14, Roper, 543 U.S. 551 (2005) (No. 
03-633). 
 20. ICCPR, supra note 1, at art. 6. 
 21. Kennedy v. Trinidad & Tobago, U.N. Human Rights Comm., ¶ 7.3, U.N. 
Doc. CCPR/C/74/D/845/1998, (Mar. 26, 2002) (“[T]he death penalty is mandatory 
for murder [in Trinidad and Tobago], and . . . this system of mandatory capital 
punishment would deprive the author of his right to life . . . . The Committee 
accordingly is of the opinion that there has been a violation of article 6, paragraph 
1, of the Covenant.”); Thompson v. Saint Vincent & the Grenadines, U.N. Human 
Rights Comm., ¶ 8.2, U.N. Doc. CCPR/C/70/D/806/1998, (Dec. 5, 2000) (holding 
that a mandatory death penalty breaches ICCPR Article 6(1)'s right to life). 
 22. Thomas v. Baptiste, [1999] UKPC 13, [2000] 2 A.C. 1 (appeal taken from 
Trin. & Tobago). 
 23. Att’y Gen. v. Kigula, [2009] UGSC 6 (Uganda). 
 24. Kafantayeni v. Att’y General, [2007] MWHC 1, [2007] 46 ILM 566, 567 
(Malawi) (abolishing the mandatory death penalty for murder and treason and 
noting that among “comparable jurisdictions” there was “discernible consistency 
declaring the mandatory death sentence to be unconstitutional”). 
 25. Gregg v. Georgia, 428 U.S. 153, 161 (1976). 
 26. Reyes v. Queen, [2002] UKPC 11, [2002] 2 A.C. 235 (appeal taken from 
Belize). 
 27. ICCPR, supra note 1, at art. 6, ¶ 2. 
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“the death penalty can only be imposed in cases where it can be shown that 
there was an intention to kill which resulted in the loss of life.”28 In the 
same vein, the Human Rights Committee has concluded that only crimes 
that result in the loss of life constitute “most serious crimes” under Article 
6.29 These precedents were cited in an amicus curiae brief submitted by 
leading British bar associations, scholars, Queen’s Counsel, and former 
Law Lords in support of the petitioner in the case of Kennedy v. Louisiana, 
in which the United States Supreme Court examined the constitutionality of 
executing an individual convicted of the rape of a child.30 The Supreme 
Court ultimately decided that “[t]he Eighth Amendment bars Louisiana 
from imposing the death penalty for the rape of a child where the crime did 
not result, and was not intended to result, in the victim’s death.”31 

In coming years, attorneys in the United States and abroad will invoke 
this precedent to challenge the application of the death penalty to all 
offenders who did not commit an intentional homicide. Singapore, 
Malaysia, Thailand, and other countries that impose death sentences for 
minor drug trafficking offenses will receive increasing pressure to reform 
their laws. Vietnam has already begun the process of restricting the number 
of death-eligible offenses under its penal laws.32 In the United States, the 
Supreme Court will inevitably reconsider its earlier decision in Tison v. 
Arizona,33 in which it upheld the application of the death penalty to an 
individual convicted under the felony murder rule. 

                                                      
 28. Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, 
Civil and Political Rights, Including the Questions of Disappearances and 
Summary Executions, ¶ 65, Human Rights Council, U.N. Doc. A/HRC/4/20 (Jan. 
29, 2007) (by Philip Alston). 
 29. Concluding Observations of the Human Rights Comm.: Iran (Islamic 
Republic of), U.N. Doc. CCPR/C/79/Add.25, ¶ 8 (Aug. 3, 1993). 
 30. 554 U.S. 407 (2008). 
 31. Id. at 407. 
 32. Amnesty Int’l, Socialist Republic of Viet Nam: Amnesty International 
Submission to the UN Universal Periodic Review, AI Index ASA 41/007/2008, 4 
(Nov. 3, 2008), available at http://www.amnesty.org/en/library/asset/ASA41/007/2
008/en/fe023580-ab4a-11dd-a4cd-bfa0fdea9647/asa410072008en.pdf (“[I]t has 
been proposed that Article 35 of the Penal Code, which stipulates the death penalty 
for certain offences, should be amended to apply only to the ‘most heinous crimes 
and people considered to be a serious danger to the community and the nation’s 
security.’”). 
 33. 481 U.S. 137, 137–38 (1987) (upholding the death-penalty sentence on a 
defendant even though the defendant did not specifically intend to kill the victims 
and did not inflict the fatal gunshot wounds, simply because he was involved in the 
aggravating felonies). 
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There is also rich jurisprudence regarding the lawfulness of holding 
people on death row for an extended period of time awaiting their 
execution. Soering v. United Kingdom, decided by the European Court on 
Human Rights, was the seminal case on this matter.34 Now decisions from 
the Human Rights Committee35 and national courts, such as the Zimbabwe 
Supreme Court,36 the Indian Supreme Court,37 the Canadian Supreme 
Court,38 and the Ugandan Supreme Court,39 have condemned the “Death 
Row Phenomenon,” i.e., the mental torture and anguish that result from 
awaiting execution minute by minute, hour by hour, day by day, year after 
year. Two justices on the United States Supreme Court are receptive to 
these arguments and have urged the Court to grant review of cases in which 
U.S. death-row inmates have spent decades awaiting execution.40 

B.  Vienna Convention on Consular Relations 
The Vienna Convention on Consular Relations41 is not a human-rights 

treaty, yet it has been the subject of litigation in countless U.S. death-
penalty cases. Article 36 of the Vienna Convention on Consular Relations 
requires that authorities detaining a foreign national must inform him of his 
right to contact his consular officials and to have his consulate notified of 
his arrest.42 Although the United States ratified the Vienna Convention on 
Consular Relations in 1969, it has repeatedly failed to comply with the 
provisions of Article 36.43 Noncompliance with the Vienna Convention in 
death-penalty cases has been the subject of intense debate in the United 
                                                      
 34. 11 Eur. Ct. H.R. 439 (1989). 
 35. E.g., Views of the Human Rights Comm. Under Article 5, Paragraph 4, of 
the Optional Protocol to the Int’l Covenant on Civil and Political Rights, Int’l 
Covenant on Civil and Political Rights, Human Rights Comm. on its 48th Sess., 
U.N. Doc. CCPR/C/48/D/470/1991 (Nov. 11, 1993). 
 36. E.g., Catholic Comm’n for Justice & Peace v. Att’y Gen., 1993 (4) SA 239 
(Zim.), reprinted in 14 HUM. RTS. L.J. 323 (1993). 
 37. E.g., Vatheeswaran v. Tamil Nadu, (1983) 25 S.C.R. 348, 353 (India). 
 38. E.g., United States v. Burns, [2001] 1 S.C.R. 283 (Can.). 
 39. E.g., Att’y Gen. v. Kigula [2009] UGSC 6 (Uganda). 
 40. Knight v. Florida, 528 U.S. 990, 994 (1999) (Breyer, J., dissenting) (“It is 
difficult to deny the suffering inherent in a prolonged wait for execution—a matter 
which courts and individual judges have long recognized.”); Lackey v. Texas, 514 
U.S. 1045, 1047 (1995) (Stevens, J., respecting the denial of certiorari) (stating that 
the constitutionality of prolonged periods on death row is a question that should be 
examined by lower federal and state courts). 
 41. Vienna Convention on Consular Relations, Apr. 24, 1963, 21 U.S.T. 77, 
596 U.N.T.S. 261. 
 42. Id. art. 36, ¶ 1(b). 
 43. See, e.g., Lagrand Case, (Ger. v. U.S.), 2001 I.C.J. 466 (June 27). 
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States, particularly after the United States executed several foreign 
nationals who were not informed of their consular rights under the treaty.44 

The government of Mexico has been one of the most vocal advocates 
for compliance with the Vienna Convention in the United States. Mexico 
has repeatedly interceded on behalf of its nationals who were deprived of 
their consular rights at the time of their detention.45 It has filed innumerable 
amicus curiae briefs. In 1997, it requested that the Inter-American Court on 
Human Rights issue an advisory opinion to address the issue.46 And in 
2003, Mexico brought suit against the United States in the ICJ on behalf of 
fifty-two Mexican nationals on death row around the country.47 

In March 2004, the ICJ issued its judgment in Avena and Other 
Mexican Nationals.48 Building upon its earlier decision in the LaGrand 
case,49 the ICJ held that fifty-one Mexican nationals were entitled to 
“review and reconsideration” of their convictions and sentences to 
determine if they had been prejudiced by the violation of their consular 
rights.50 In the wake of the decision, most commentators assumed that the 
United States would simply ignore the ICJ’s mandate. Surprisingly, 
President George W. Bush declared that the United States would comply 
with the ICJ’s decision by having state courts give effect to that judgment 
in accordance with principles of comity.51 Ultimately, however, the United 
                                                      
 44. See, e.g., Mark Warren, Foreign Nationals, Part II: Confirmed Foreign 
Nationals Executed Since 1976, DEATH PENALTY INFORMATION CENTER (Oct. 5, 
2009),http://www.deathpenaltyinfo.org/foreign-nationals-part-ii#executed. 
 45. See, e.g., Mark Warren, Foreign Nationals, Part III: Executive Clemency 
for Death-Sentenced Foreign Nationals, DEATH PENALTY INFORMATION CENTER 
(May 28, 2009), http://www.deathpenaltyinfo.org/foreign-nationals-part-
iii#clemency. 
 46. The Right to Information on Consular Assistance in the Framework of the 
Guarantees of the Due Process of Law, Advisory Opinion OC -16/99, 1999 Inter-
Am. Ct. H.R. (Ser. A) No. 16, ¶ 1 (Oct. 1, 1999). 
 47. The I.C.J.’s jurisdiction is based on the Optional Protocol, to which Mexico 
and the United States were both parties at the time the Avena case was filed. 
Optional Protocol to the Vienna Convention on Consular Relations Concerning the 
Compulsory Settlement of Disputes art.5, Apr. 24, 1963, 21 U.S.T. 325, 326, 596 
U.N.T.S. 487, 488. 
 48. Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12 (Mar. 
31). 
 49. LaGrand Case (Ger. v. U.S.), 2001 I.C.J 466 (June 27). 
 50. Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12, ¶ 152 
(Mar. 31) (“[I]t is for the United States to find an appropriate remedy having the 
nature of review and reconsideration according to the criteria indicated in . . . the 
present Judgment.”). 
 51. See id.; see generally U.S. Abandons Optional Protocol to the Vienna 
Convention on Consular Relations, DEATH PENALTY INFORMATION CENTER (Mar. 
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States Supreme Court held that the ICJ’s judgment was not directly 
enforceable in domestic courts, notwithstanding the President’s 
determination.52 Although the court recognized that the United States had 
an international legal obligation to comply with Avena, it held that only 
Congress could transform that obligation into binding federal law.53 

Congress has not yet enacted legislation to implement the Avena 
Judgment. And on August 5, 2008, Texas executed Mexican national José 
Ernesto Medellín without providing him the review and reconsideration 
mandated by the ICJ. As a direct result of the ICJ’s decision, however, two 
Mexican nationals have had their death sentences commuted to life 
imprisonment.54 As for the Mexican nationals who remain on death row, 
attorneys continue to press state and federal courts to grant the review to 
which they are entitled under Avena. 

III.  PROMOTING INTERNATIONAL LAW THROUGH 
NETWORKING AND TRAINING 

Advocates from around the world are raising arguments similar to those 
described above, resulting in an ever-expanding body of jurisprudence that 
will become increasingly influential. To capitalize on this trend, capital 
defense lawyers must strengthen international networks to share successful 
strategies based on international law. Regional and international training 
conferences are desperately needed to enable resource-starved lawyers to 
learn from others. 

                                                                                                                           
10, 2005), http://www.deathpenaltyinfo.org/node/1380 (explaining that the United 
States withdrew from the Optional Protocol one week later; although the withdrawal 
did not affect the United States’ legal obligations to comply with the Avena 
judgment, it effectively barred future litigation by other countries seeking to bring 
suit against the United States under the Optional Protocol). 
 52. Medellin v. Texas, 554 U.S. 759, (2008). 
 53. Id. at 760 (“It is up to Congress whether to implement obligations 
undertaken under a treaty which (like this one) does not itself have the force and 
effect of domestic law sufficient to set aside the judgment or the ensuing sentence, 
and Congress has not progressed beyond the bare introduction of a bill in the four 
years since the ICJ ruling . . . .”). 
 54. Torres v. State, 120 P.3d 1184, 1186 (Okla. 2005) (explaining that “on May 
13, 2004, . . . Governor Brad Henry granted Torres clemency and commuted 
Torres’s death sentences to life without possibility of parole.”) In the case of Rafael 
Camargo, the Attorney General of Arkansas agreed to a life sentence in exchange 
for Camargo’s promise to forego any remedy under the Avena Judgment. Scott W. 
Lyons, Breach Without Remedy in the International Forum and the Need for Self-
Help: The Conundrum Resulting From the Medellín Case, 13 LEWIS & CLARK L. 
REV. 73, 85 n.66 (2009). 
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Though the task of abolishing the death penalty is an arduous one, we 
will eventually succeed, and our success will be attributable in large part to 
the development of strong international legal norms promoting limits on the 
death penalty’s application. It is not inconceivable that within the next 
twenty years we will see the development of customary international norms 
that prohibit the application of the death penalty under all circumstances. 
No nation likes to be called a human rights violator. As the pace of 
abolition around the world increases, and the body of jurisprudence in this 
area expands, it is only a matter of time before retentionist states in Asia, 
the Americas, and Africa conclude that the death penalty is inconsistent 
with contemporary notions of decency. 

 
MAKOTO IWAI: Thank you very much, Ms. Babcock, for discussing 

how the international norms should be used in the courts and how we 
should address and appeal the international organizations. I think that is a 
very wonderful presentation. The ICCPR, which Ms. Babcock refers to, is 
the International Convention on Civil and Political Rights. Next, I would 
like to call upon Ms. Robin Maher. She is the Director of the ABA Death 
Penalty Representation Project. 

 



 

DAY 2, SESSION 1: INTERNATIONAL STANDARDS 
ON THE DEATH PENALTY 

ROBIN M. MAHER* 
Thank you and good morning. I am very honored to be with you today 

here in Tokyo. I first want to echo the thanks that I heard earlier—to the 
organizers of this conference, to our Japanese hosts, who have made us feel 
so welcome, and to the European Union for its support. I want also to 
express special thanks to three American Bar Association colleagues who 
have worked long hours in the weeks and months leading up to this 
conference: Deborah Fleischaker, Lindsay Glauner, and Tanya Terrell-
Collier. Thank you for all your hard work. I hope what we have 
experienced in the last day and a half is just the start of a longer 
conversation. We all have a lot to learn from one another. 

It is my privilege to be the Director of the American Bar Association 
Death Penalty Representation Project in Washington, D.C. The Project was 
created twenty years ago to address one of the most profound failures of the 
U.S. death-penalty system—the lack of qualified, competent, experienced 
defense counsel for persons facing a death sentence. Simply stated, there 
are not enough skilled capital-defense lawyers for poor people who cannot 
afford to pay for a lawyer.1 Hundreds of people on death row are without 
legal representation of any kind, and many others are represented by 
defenders who are overwhelmed and underfunded.2Every person facing a 
possible death sentence should have the “guiding hand of counsel at every 
step in the proceedings against [them].”3 Sadly, this is not always true in 
the United States. 

As many of you already know, death-penalty cases are the most 
complicated of all criminal cases. Defense lawyers, therefore, must possess 
sophisticated skills, training, and experience to effectively defend their 
client’s interests. They need adequate funding to hire experts who can 
                                                      
 *  At the time of these remarks, the Speaker was the Director of the American 
Bar Association Death Penalty Representation Project in Washington, D.C. She 
currently maintains this position. 
 1. See ABA, American Bar Association Death Penalty Representation Project, 
http://www.abanet.org/deathpenalty/representaionproject/Pages/default.apsx (last 
visited Jan. 23, 2012); These remarks represent the opinions of the author and not 
the official position of the American Bar Association. 

2. See Protecting the Innocent: Ensuring Competent Counsel in Death Penalty 
Cases: Hearing Before the S. Comm. on the Judiciary, 107th Cong. 1 (2001) 
(statement of Bryan A. Stevenson, Executive Director of the Equal Justice 
Initiative). 
 3. Powell v. Alabama, 287 U.S. 45, 69 (1932). 
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provide important scientific, medical, and forensic evidence. But in too 
many cases, the defense is unprepared and denied critical resources. 
Research shows that ineffective assistance of defense counsel is one of the 
leading causes of wrongful convictions in the United States.4 When the 
defense effort is deficient, the result in a death-penalty case is completely 
unreliable. In the worst cases, it can mean the execution of an innocent 
person and a tragic miscarriage of justice. 

Why don’t capital defendants in the U.S. get better legal 
representation? There are several reasons, but I will talk today about only 
three of them. First, public defenders and appointed defense counsel are 
often asked to handle too many cases at the same time. Heavy caseloads 
mean counsel cannot spend the necessary time with their clients and the 
experts on their teams to thoroughly investigate and develop evidence. 
Second, the government does not effectively identify lawyers who have the 
necessary skills and knowledge before they are appointed to handle a 
capital case. As a consequence, some defendants have been represented by 
lawyers who did not know the law, did not have any death penalty 
experience, and even some who were drunk or asleep during trial. Finally, 
as I told you earlier, funding for the defense effort is very often inadequate. 
The same government that seeks a death sentence is also required to 
provide defense counsel with sufficient resources. But few death-penalty 
lawyers receive enough money to do a good job. Despite handling some of 
the most demanding and intellectually challenging cases, defense counsel 
who represent poor criminal defendants are compensated far less than 
lawyers who handle other kinds of cases. 

These are the reasons some people in the United States say, it is better 
to be rich and guilty than poor and innocent. If you are rich, you can hire a 
competent, experienced lawyer, and you will have all the advantages, even 
if you are guilty. But if you are poor, your chances depend on poorly paid, 
unskilled, and frequently ineffective lawyers. In these circumstances, your 
chances are not good at all, even if you are innocent. The fact that the 
personal wealth of a defendant plays such an important role in the outcome 
of a case reveals the serious flaws in our criminal justice system. 

Why is the quality of defense lawyers so important? I can identify two 
important reasons. First, the U.S. justice system is an adversary system—
one that relies on a conflict between opposing sides for justice to occur. 

                                                      
 4. See ABA, SECTION ON INDIVIDUAL RIGHTS AND RESPONSIBILITIES, DEATH 
WITHOUT JUSTICE: A GUIDE FOR EXAMINING THE ADMINISTRATION OF THE DEATH 
PENALTY IN THE UNITED STATES 3 (2001), available at 
http://www.abanet.org/irr/finaljune28.pdf; see also JAMES S. LIEBMAN ET AL., A 
BROKEN SYSTEM: ERROR RATES IN CAPITAL CASES, 1973–1995 (2000), available 
at http://www2.law.columbia.edu/instructionalservices/liebman/liebman_final.pdf. 
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This means that for an accurate result, the defense in a capital case should 
be equally matched to the prosecution’s skills and resources. When it is 
not, the system breaks down. Mistakes occur. 

Second, there are no mandatory death sentences for any crime in the 
United States, so each case must be judged individually. Defense lawyers 
play a critical role in helping the jury determine whether a particular 
defendant should receive a death sentence. Our highest court, the U.S. 
Supreme Court, has said that the death penalty should be reserved for a few 
crimes—crimes so terrible and so cruel that the death penalty may be 
appropriate. But the Court also said that the death penalty must be an 
“individualized determination”5 for a particular defendant. Not everyone 
who commits a terrible crime should receive a death sentence. It should be 
reserved only for the “worst of the worst.” So a separate sentencing phase 
of the trial is required to provide the jury with an opportunity to learn about 
the individual defendant—his background, mental ability, family, history of 
abuse or neglect, life history, and experiences. The defense lawyers, with 
the assistance of experts, must be able to tell the story of the defendant at 
sentencing so that the jury knows—really knows—the person whose life is 
at stake. 

But it is here, at this critical juncture, where some of the most troubling 
failures by defense counsel occur. Whether because of a lack of time, skill, 
or money, many cases reveal that no work has been done to find and 
present the necessary information about the defendant at the sentencing 
phase of the trial. Nothing has been done to “humanize” the client and to 
make the case that he should not be executed. When defense lawyers fail to 
gather and present this kind of evidence, juries do not have an honest 
opportunity to decide whether that defendant should live or die. In the 
absence of this evidence, juries often decide on a death sentence. 

What I have just described are systemic failures, present throughout the 
entire U.S. death-penalty system, which prevent it from functioning 
reliably, credibly, and accurately. Unfortunately, these are failures that 
have existed for the whole of the “modern” death penalty era, since the 
death penalty was reinstated in the United States in 1976.6 These and other 
problems are why the American Bar Association (ABA) believes that the 
U.S. death-penalty system is broken and that serious reforms are urgently 
needed. Until those reforms are implemented, the ABA also urges a 
moratorium on executions in the United States. 

We are, of course, one of a dwindling number of countries in the world 
that retains use of the death penalty. The trend worldwide has been toward 
abolition, but in the U.S. a majority of the population still supports the 

                                                      
 5. See Woodson v. North Carolina, 428 U.S. 280, 304 (1976). 
 6. Gregg v. Georgia, 428 U.S. 153 (1976). 
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death penalty.7 Until recently, what the rest of the world thinks about the 
death penalty has not been much of a factor for the U.S., but international 
law and opinion are beginning to have an influence.8 

International human-rights instruments speak to the rights and dignity 
of human beings who are charged with crimes. Countries that reserve use of 
the death penalty for certain crimes have an obligation under international 
law to ensure that no person is arbitrarily deprived of his or her life. The 
right to life must be protected by the rule of law. That means that specific 
procedures must be developed to address the complex nature and grave 
consequences associated with use of the death penalty. These procedures 
must ensure that any person facing a possible death sentence has all 
necessary protections and rights that will ensure that his life will not be 
wrongly taken. 

The ABA has developed a set of procedures that we think provides at 
least some of those important protections. After years of study and 
experience with death-penalty cases, we have learned much from the 
mistakes that have been made in capital cases. We have also heard from 
talented colleagues about what they found necessary to effectively 
represent their clients’ rights and interests. In 2003, we compiled our 
research and understanding in a compendium of “best practices” to 
articulate a national standard of care in death-penalty cases. The ABA 
Guidelines for the Appointment and Performance of Defense Counsel9 
detail what defense counsel and governments must do to ensure fairness 
and accuracy in the death-penalty system. 

There are two parts to the ABA Guidelines. The first section addresses 
the specific obligations of any government that seeks a death sentence. The 

                                                      
 7. See Gallup, Death Penalty, http://www.gallup.com/poll/1606/death-
penalty.aspx (finding 64% of those polled in an Oct. 13–16, 2005 poll are in favor 
of the death penalty for a person convicted of murder) (last visited Jan. 23, 2012). 
 8. See Roper v. Simmons, 543 U.S. 551, 575–76 (2005) (noting that although 
the overwhelming weight of international opinion against the juvenile death penalty 
is not controlling it nonetheless provides respected and significant confirmation for 
the Court’s determination that the penalty is disproportionate punishment for 
offenders under eighteen); see Atkins v. Virginia, 536 U.S. 304, 317 n.21 (2002) 
(recognizing that “within the world community, the imposition of the death penalty 
for crimes committed by mentally retarded offenders is overwhelmingly 
disapproved”). 
 9. See ABA, GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF 
DEFENSE COUNSEL IN DEATH PENALTY CASES (rev. ed. Feb. 2003), reprinted in 31 
HOFSTRA L. REV. 913 (2003), available at 
http://www.abanet.org/deathpenalty/resources/docs/2003Guidelines.pdf [hereinafter 
ABA Guidelines]. 
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second part of the ABA Guidelines details the obligations of defense 
counsel in every capital case. 

Since the ABA Guidelines were published in 2003, the United States 
Supreme Court has recognized them as the national authority on the 
performance of defense counsel in capital cases.10 The Court has utilized 
the Guidelines when it decided cases in which the performance of defense 
counsel was questionable. Many state and federal courts around the country 
have also recognized the Guidelines, as do many judges, defender 
organizations, and bar associations. We hope that the Guidelines will be 
recognized as a tool by all members of the criminal justice system to bring 
about the improvements that are so desperately needed. 

Two weeks ago, I was in China to attend a meeting with some of our 
Chinese colleagues in the Bar who are embarking on an extraordinary 
endeavor. Unprecedented changes to China’s death-penalty system are 
being considered, including reducing the number of death eligible offenses, 
reducing the number of executions, and, importantly, building a meaningful 
role for defense counsel in death-penalty cases. As in the United States, 
concerns about the Chinese death-penalty system were raised with evidence 
of wrongful convictions and executions of innocent persons. For the first 
time, many Chinese people realized that their death-penalty system was not 
functioning properly. That realization has created an opportunity for 
change. We’ve provided our Chinese colleagues with the ABA Guidelines 
to use as a model for the reforms they may now seek. 

I want to briefly turn to a few of the Guidelines themselves. I will also 
explain the understanding that drove the development of these Guidelines. 
Guideline 4.111 is very important because it describes the need for a core 
defense “team” in death-penalty cases. We know that lawyers alone cannot 
do all the work associated with a competent and effective defense. They 
need help from experts who have different experiences and abilities. They 
need mitigation specialists who have the special skills necessary to develop 
critically important evidence about the life history and background of a 
defendant. They need investigators who can track down facts, witnesses, 
records, and key evidence. And they need someone on the defense team 
who has the ability to evaluate the mental health of their clients and to 
diagnose conditions, such as mental retardation or mental illness. These are 
conditions which would be important for juries to understand before they 
make a sentencing decision. Guideline 4.1 requires a team of lawyers and 
experts because, in so many death-penalty cases we reviewed, we saw the 

                                                      
 10. See Rompilla v. Beard, 545 U.S. 374, 387-88 n.7 (2005); Wiggins v. Smith, 
539 U.S. 510, 524 (2003). 
 11. ABA Guidelines, supra note 9, at 952 (Guideline 4.1—The Defense Team 
and Supporting Services). 
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difference that could have been made if people with the right skills had 
been involved in the case. 

Guideline 5.112 speaks to the skills, abilities, and knowledge that all 
defense lawyers should have before representing a defendant in a capital 
case. Lawyers in death-penalty cases must know how to do many things 
well. They must be able to use their skills to be effective advocates for their 
clients. They need to understand the relevant state and federal law. They 
need to know how to conduct an investigation, to examine witnesses, and to 
present expert testimony. They need to understand how to use forensic 
material like DNA evidence. These things may sound obvious, but 
experience indicates that too many lawyers who represent clients in death-
penalty case do not possess even these basic skills. 

Guideline 10.513 is an obligation for the defense lawyer. It describes the 
importance of developing a relationship of trust with the client. It requires a 
continuing, interactive dialogue and a conscious communication with the 
client at all phases of the trial. This kind of relationship will enable the 
lawyer to obtain important information about the case and allow both 
lawyer and client to meaningfully evaluate trial strategies and possible 
alternatives to a death sentence. 

We receive many letters at the ABA from death row prisoners and their 
families asking for help. One of the most frequent complaints is that their 
lawyer won’t meet with them, won’t return their calls, and won’t answer 
their letters. It is incredibly frustrating to people who are understandably 
anxious when their lawyer won’t keep them informed and answer their 
questions. And it is a mistake with significant legal consequences when 
lawyers do not invest the necessary time with the client to learn from and 
about them. 

Guideline 10.714 requires defense lawyers to conduct a complete and 
thorough factual investigation of the case and the client’s life. The ABA 
Guidelines detail some of the many things that lawyers should investigate 
in a capital case to ensure that they have all the necessary information. In 
too many cases we reviewed, a failure of resources, time, knowledge, or 
training meant that lawyers never discovered important information that 
could have meant the difference between life and death for their client. 

Throughout the ABA Guidelines, defense counsel is reminded how 
very different death-penalty cases are from any other legal matter. The 
defender’s obligation is to be zealous on their client’s behalf. “Zealous” 
representation means devotion to a purpose, to be fervent and enthusiastic. 
It means that defenders are required to be champions for their clients, to do 

                                                      
 12. Id. at 961–62 (Guideline 5.1—Qualifications of Defense Counsel). 
 13. Id. at 1005–06 (Guideline 10.5—Relationship with the Client). 
 14. See id. at 1015–16 (Guideline 10.7—Investigation). 
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anything and everything necessary that can be lawfully done on their 
clients’ behalf. 

As I’ve just briefly described, the obligations associated with defending 
a death-penalty case are intense and consuming. It is a serious 
responsibility for one human being to represent another whose life literally 
hangs in the balance. It is an overwhelming burden for some. When I speak 
to lawyers about our work at the ABA, some tell me they are afraid to 
represent a person on death row because of the consequences of failing, but 
there are others who do not turn away from this challenge. I want to tell 
you about some of them now. 

We have a strong tradition of pro bono service in the United States. 
Most of the lawyers in the U.S. do some kind of pro bono work, which 
means they provide free legal services to poor people who can’t afford to 
hire their own lawyers. Death row prisoners represent one of the greatest 
needs for pro bono assistance. 

As I mentioned, there are many people on death row that do not have 
any legal assistance for their appeals. Everyone in the United States has a 
constitutional right to the effective assistance of a lawyer at trial.15 But 
after sentencing, other than a direct review of the trial record by state 
courts, most death-row defendants do not have any guarantee that they will 
be appointed a lawyer to help them appeal their convictions and sentences 
of death. Judicial review is extremely important; indeed, it has been 
described as the death-penalty system’s “safety net,” intended to correct the 
errors that often occur when inexperienced or unskilled defense lawyers 
handle capital trials. Thorough and independent judicial review is critical to 
ensuring that innocent people are not executed, but it is almost impossible 
to obtain judicial review without a lawyer. 

During the past two decades, the ABA has assisted in hundreds of 
death-penalty cases by recruiting volunteer lawyers and providing them 
with necessary resources, training, and advice. We do so because we 
recognize that the quality of legal representation that a capital defendant 
receives makes a life or death difference, and as the world’s largest 
organization of lawyers, the ABA recognizes the importance of fair trials 
and good lawyers in our justice system. 

Most of our volunteer lawyers do not have criminal-law experience, but 
they are smart, dedicated, and willing to learn. We make sure that our 
volunteers have the assistance of experienced capital defense lawyers to 
help them understand the law and the process. It is not easy to convince law 

                                                      
 15. See McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970); Reece v. 
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45, 66 (1932). 



120 THOMAS M. COOLEY LAW REVIEW [Vol. 28S 

firms to help those on death row. We never have enough volunteers for 
everyone who needs a lawyer. Appeals can be long and complicated and 
cost a great deal of money. But when we do find volunteers, we see the 
results that competent lawyers with financial resources can make in a case. 
Some volunteer law firms have exonerated innocent persons who came 
within hours of being executed for crimes they did not commit. 

All of our volunteers tell us that representing a death-sentenced person 
is among the finest work they have done as lawyers. Ron Tabak and Steve 
Hanlon, from whom you will be hearing this afternoon, are two of our best 
volunteers. They find time away from their own busy law practices and 
families to work for justice for a death-row prisoner. They are nothing less 
than heroes for doing so.16 There are at least three benefits that result from 
our work recruiting volunteer civil lawyers to represent prisoners on death 
row. 

The first is obvious—for people on death row, many of whom have 
been abandoned by family and friends, it is critically important to have the 
assistance of a legal advocate they can trust, who will fight for their rights 
and their life. Many of our clients on death row have experienced terrible 
violence and neglect at the hands of trusted adults and family members. 
Some have never experienced anyone caring whether they lived or died. 
When our volunteer lawyers agree to represent them, these lawyers restore 
hope in the men and women on death row—a belief that they matter and 
that their lives are worth fighting for. 

The second benefit is raised awareness. When we detail the problems 
in the death-penalty system and explain why we need the help of volunteer 
lawyers, we are educating colleagues who would never otherwise know 
what happens to poor people in our criminal-justice system. Civil lawyers 
have money and resources and access to judges, legislators, and bar 
associations. They can and do use their new-found awareness to help us to 
make changes. 

Finally, there are the personal rewards for those of us who do this 
work. My friend Sandra Babcock mentioned how emotionally difficult this 
work can be. That is true, but it is also a very special privilege to represent 
someone on death row. You are never more needed, and you are never 
more proud to be a lawyer. Sandra is one of a small group of phenomenal 
lawyers who have dedicated their lives to helping those on death row. We 
don’t have enough lawyers like Sandra. So we need others to help, and 
when our volunteer lawyers are exposed to the kind of injustice in our 
criminal system that we see in so many death-penalty cases, it is an 
awakening that they could not have contemplated. They are changed by the 

                                                      
 16. See Robin M. Maher, Volunteer Lawyers and Their Extraordinary Role in 
the Delivery of Justice to Death Row Prisoners, 35 U. TOL. L. REV. 519 (2004). 
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significance of their contribution and by the experience, and they become 
important friends and allies in our struggle for reform. 

In my lifetime, I hope that I will see a day when we do not have to 
search for volunteers to represent death row prisoners. I hope to see the day 
when men and women in our criminal-justice system are treated with 
respect and dignity, afforded all the rights and protections they deserve, and 
receive the assistance of competent lawyers who fight zealously for them. I 
hope to see the day when our justice system lives up to its reputation as one 
of the finest in the world, and I hope that day is not far off. But until then, 
we must all be the voices of the men and women on death row who deserve 
far better than what they receive from us today. Thank you very much. 

 



 

 
 
 
 



 

DAY 2, SESSION 1: INTERNATIONAL STANDARDS 
ON THE DEATH PENALTY 

QUESTION AND ANSWER SESSION 
MODERATOR: Now, we would like to open the discussion through, 

perhaps, question and answer. So the microphone is ready. Ms. Sandra 
Babcock raised a number of questions in relation to capital-punishment 
discussions and how the international standards are being referred to. And, 
also, there is the Vienna Convention. Has the Vienna Convention been 
referred to or utilized in activities related to capital-punishment cases? You 
are welcome to respond to these questions and also raise other points as 
well. 

 
SANDRA BABCOCK: As I mentioned, it’s entirely optional. It’s not 

required. It’s not part of the exam that we have to take to be certified to 
practice law. I believe, as a result, lawyers and judges know very little 
about the relevance of international law. 

 
MODERATOR: What is the education system that has been provided 

the application of international law in domestic context? Are there any 
other questions on the issue of application of international law in domestic 
context? 

 
AUDIENCE MEMBER: Thank you for this enlightening discussion, 

which we have never heard of in Singapore. In the entire legal community, 
especially discussion about the Australian case in which an Australian guy 
was executed, the law society did not want to comment. I was struggling on 
my own, as a younger member of the bar, to pick up these death-penalty 
cases at the clemency stage and trying to expose why the lawyers are 
incompetent, the senior lawyers, in handling them. 

Now, turning to the point on international law, there is hope in 
Singapore despite Singapore’s aggressive campaign at the United Nations 
in scuttling any moves in especially Asia. Singapore seems to be a 
spokesman for Asia and have left it unchecked. In the Australian case, the 
court of appeal has stated that it is now open to a showing, through experts 
in international law, that the mandatory death sentence is a cruel and 
inhumane punishment under customary international law. So there is light 
in this path. 

What I would like to urge you about is that there are two Nigerian 
twenty-year-old boys who are due to be executed soon. The lawyers who 
are handling this case would not let anyone communicate with me. They 
are not very comfortable, as in the case of other executions, and I am 
relatively new to this area. I have only been doing this for the past two 
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years. What I would like to do—perhaps after the court of appeal is over, 
and no lawyers want to get involved at the clemency stage—is, perhaps, to 
urge the Nigerian embassy to look into this matter. I, perhaps, could 
represent them and bring this matter back to the court and mount a 
constitutional challenge on this point as to whether (if you can give me 
some guidance as to whether) there is a way we can show, under 
international law, that a mandatory death sentence is cruel and inhumane. 
Basically, under international customary law, the courts of Singapore are 
saying, as far as their research (and they have rebutted all the positions by 
the Australian lawyers who argued this through Singapore counsel) that 
this body of law is undeveloped. So please throw some light. 

 
SANDRA BABCOCK: I think that’s a wonderful idea. A lot of times 

you see that the lawyers who are engaged in international law and human 
rights issues are younger lawyers in the bar because older lawyers have 
become used to doing things a certain way and sometimes they don’t have 
the motivation to try creative strategies. I like your idea a lot. I think that 
you should start now by approaching the embassy of Nigeria and trying to 
meet with the highest-ranking diplomat in the Nigerian embassy that you 
can find. 

Nigeria has the death penalty, but I don’t know if the current president 
is still opposed to the death penalty. But the former president of Nigeria did 
personally oppose the death penalty. There was a conference in Nigeria, 
two years ago I think it was, on the death penalty in Africa that was 
designed to explore whether abolition would be appropriate in African 
nations. So I think that there could be some hope that you would find a 
receptive audience. 

In the United States, I represent the government of Mexico. The way 
that Mexico has been able to affect the resolution of legal claims in the 
courts is by filing something that’s known as an amicus brief. I don’t know 
if you have them in Singapore. It’s a way that a third party—not the 
defendant and not the prosecutors but a third party—can intervene in a case 
because they have a particularly compelling interest in the outcome. Since 
these are Nigerian citizens who are facing the death penalty, the 
government of Nigeria would have an interest in the outcome. I don’t 
know, but perhaps, under Singapore laws, you could file a legal brief in the 
court to raise this issue again. 

The most important thing that I would caution you about is that when 
you do raise this issue be fully prepared because you may not have another 
opportunity. Scholars and lawyers from around the world can help you in 
this regard. William Schabas, a professor of international law in Ireland, is 
the world-leading expert on the death penalty in international law. I’m sure 
that Professor Schabas and others like him, plus Professor Abe and I, would 
be willing to support you by providing expert declarations if you have a 
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real opportunity, a genuine opportunity, to effect change. Make sure that 
you do it right by preparing as far in advance and by contacting people in 
the international community who can provide you with the support that you 
need. 

 
AUDIENCE MEMBER: Mr. Abe, I think you have very often 

submitted briefs to the Japanese courts. How do the Japanese courts look at 
international law? Can you just comment on the position of Japanese courts 
on international law, just a very general comment? What kind of role can 
the scholars play in their relation to the courts in Japan? 

 
KOKI ABE: In Japanese courts in general, under Article 98 of the 

Constitution, there is validity of international law. In other words, the 
international law must be consolidated into Japanese law. In other words, 
international law has a stronger validity than the Constitution. That is a 
position given to the international law under the Japanese courts. And, 
therefore, as a principle, the Japanese courts must apply international laws. 
That I can declare very clearly. However, in reality, as Sandra mentioned, 
the U.S. cases and also in other countries, I think the situation applies. 
Japanese courts do not follow the principle—do not use international laws 
very often. 

As for the death penalty, and not only the death-penalty cases, but in 
other areas of course, the international law is used as applicable law for the 
fight against the different parts. The likelihood of the chance of success 
(the resorting to international law) is very limited in Japan. In Europe and 
in the U.S., we heard their cases, their education about international law in 
the law schools in Europe and in the United States. I think this is exactly 
the same situation that exists in Japan. Education about international law 
for those students who are qualified to be the legal experts is not conducted 
well. I think that the problem occurs in Japan just the same as in the U.S. or 
in Europe. 

We do have a graduate school for law, which was established last year. 
The international human-rights law course was established in twenty-three 
schools. They actually are the optional courses. It is very important for 
many students to take the course about human rights so that they can be 
qualified to be legal experts with exceptional knowledge about human 
rights. I think that is very important. 

 
RONALD J. TABAK: I want to add a point on Professor Abe’s 

discussion about education and how it relates to the role that a bar 
association can play even if you cannot persuade anybody in your own 
country. When the Canadian Supreme Court reversed itself on the 
willingness to let somebody who might get the death penalty be sent back 
to the United States and the case they heard was from the state of 



126 THOMAS M. COOLEY LAW REVIEW [Vol. 28S 

Washington, they relied on the American Bar Association’s moratorium 
resolution that had been adopted a few years earlier. And they said if the 
leading group of lawyers in the United States has concluded that the death-
penalty system is so completely unfair that they need to call for a 
moratorium, then how can we, as the Canadian Supreme Court, 
countenance sending somebody back to the United States where they may 
face the death penalty? 

Now, it did not hurt that one year before this decision the American 
Bar Association held its annual meeting in Toronto, Canada, and a member 
of the Canadian Supreme Court was in the audience when we did a 
program on the death penalty. I mention that, in part, because even if you 
are in a country where you may not soon be able to get a moratorium or 
abolition, a bar association stepping forward and telling the true facts about 
how the death-penalty system is functioning or is not functioning fairly can 
make a difference, particularly in international forums and in other 
countries. 

 
YOSHIHIRO YASUDA: I am Yoshihiro Yasuda. I am from Kyoto 

City. I do not have any title but I would like to make a comment regarding, 
the basis for the abolition of death penalty. I think it is necessary for us to 
establish a definition of cruel penalty. We do not find a definition for cruel 
penalty which has direct relevance on dignity. I would like to share with 
you my experience in this regard. 

Years ago I was forced to be hospitalized. I was forced to be subjected 
to electric shock treatment in a mental hospital. It was like hell. It was a 
major fear that I had to go through. Through my experience, I can 
personally share with you what a person would feel if you are subjected to 
a death penalty; if you are on death row. 

Physical pain may not be the only cruelty, but cruelty can be found 
affecting spirit. For example, the horror of being a person on death row 
could also constitute cruelty. I believe cruelty is a forced experience of 
horror, and a cruel penalty is a penalty to impose absolute horror on a 
person. That, I think, should be the definition of cruelty. And I believe 
there is an urgent need for us to establish an internationally agreed 
definition of cruelty. 

 
MICHIMA: I am Michima of Osaka City University. I have this 

question for Professor Abe and Robin Maher. The first question is 
addressed to Professor Abe. As a recognition of the current status, I think 
you did not cover this, but the concealment, whether we should view this as 
a concealment or not. What do you mean by concealment? What do you 
think has been concealed? I would appreciate it if you could add some 
words on this. 
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To Ms. Maher, after the penalty sanction is determined, a pro bono 
activity has been engaged by civil lawyers. When a defendant goes on 
death row the hurdle may be a little too high for civil lawyers. How do you 
convince, how do you persuade civil lawyers so that they can actively 
participate in advocation of those on death row? 

 
KOKI ABE: Thank you very much for your question. Yes, I did skip 

that part in my presentation, but what I meant to say was that it is not 
limited to the death penalty; I have been involved in human rights issues. If 
you look at the current global trend, human rights has been undermined. 
However, we have seen much progress in the norm for abolishment of the 
death penalty. So on the one hand, we see a promotion of a trend towards 
abolition of the death penalty. On the other hand, we are now seeing a 
deterioration of human rights on the global scale. 

National security is being used as a key word and we have seen 
relaxation of norms inclusive of due process of law. We have seen 
significance in relaxation of these norms in other parts of human rights. In 
my reports I have moved towards abolition of the death penalty to stop this 
global overall trend towards deterioration of human rights. 

Right to life has been threatened and this has been concealed as a result 
of promotion towards abolition of the death penalty. We should go beyond 
abolition of the death penalty. We have to come up with an overall 
framework to ensure respect of human rights because we are now seeing 
that the right to life has been threatened to a certain extent while we are 
seeing a promotion of abolition of the death penalty. 

 
ROBIN MAHER: It is not easy to convince civil lawyers to handle 

death-penalty cases. We have many, many cases, many people on death row 
who need lawyers. And I spend time traveling all around the U.S. trying to 
convince lawyers to represent these death-sentenced men and women. 
Some lawyers view death-penalty pro bono work as a professional 
responsibility. Others may be too intimidated of being in a new area of law 
that they do not know anything about. Sometimes I can reassure them by 
describing the training and the resources and support that the ABA can 
provide to help them with their cases. Some respond when they see the 
injustice in these cases and the desperate need for their assistance. 
Everyone has their own personal reason for saying yes or no. But 
sometimes it takes many months or even years to convince someone that he 
or she should become a volunteer death-penalty lawyer. 

For myself, I started out as a volunteer lawyer when I was a young 
lawyer fifteen years ago. And my reasons for wanting to handle a case 
started in law school. I clerked for a judge who was a representative to a 
human rights body at the United Nations. One day, the death penalty was a 
topic and he defended the U.S. use of the juvenile death penalty, to my 
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everlasting shame and horror. I think I was crouching low in my chair at 
that point because I disagreed with him so strongly. I remember feeling 
very strongly and passionately about the wrongness of it. That experience 
stayed with me. When I became a lawyer in a law firm a few years later, I 
began representing a young man who was just sixteen-years old when he 
was sent to death row. 

So every lawyer has their own reasons for doing this work. What I 
found is, with a great deal of persistence and patience, I can eventually 
convince some lawyers that they are needed and that, if they do not help, 
there will be no one else. 

 
MODERATOR: I think you have a question for the gentleman from 

Singapore. 
 
AUDIENCE MEMBER: What I wanted to add was the person from 

Nigeria in Singapore, he stays in Singapore, and there is the likelihood of 
the death sentence for him. But Nigeria is a party to ICCPR, and Nigeria 
has the obligation to protect its own citizens based on ICCPR. Although 
this person is abroad, Nigeria has the obligation to protect the Nigerian 
national. Therefore, I think ICCPR is used. Also, what I would like to add 
is that not only Singapore, but also in the south eastern countries, there are 
not many countries that are a party to ICCPR. 

The Human Rights Commission of the United Nations has a special 
procedure. For instance, there is a special report about arbitrary execution. 
And regardless of whether countries are parties to the convention, the 
oversight is given. A special report about the arbitrary capital punishment 
and receiving the report about that, a special report is submitted. Within the 
framework of the Human Rights Commission and whether that is definitely 
used in that case, I would just like to know whether the Human Rights 
Commission of the U.N. has been used in solving that case. 

 
MODERATOR: Perhaps during the session. The time is limited. After 

the session I hope that the gentleman from Singapore has a discussion with 
Mr. Abe. If you have any immediate comments at this moment, I would like 
to invite your comments. 

 
AUDIENCE MEMBER: The Australian guy was executed. I was trying 

to urge his counsel in Australia, as well as the Australian High Commission 
and the Australian government, to appeal to the United Nations rapporteur 
for judicial killings, Mr. Phillip Alston. 

The lawyers in Australia, the Australian Embassy, and the Australian 
government basically did not want to do anything, and I will take it up later 
at an international forum. I wrote and basically the lawyers did not want 
anything to do with me. And they meant it because they thought that maybe 
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I would make the country worse than Singapore. However, on my own 
accord, I wrote to the United Nations rapporteur and he has numerous cases 
coming up before him. Fortunately, he responded within a week. In fact, I 
wrote him on other occasions, but he did not respond. But, fortunately, 
within a week, the United Nations issued a press release from the U.N. 
rapporteur himself and it said Singapore’s impending execution of 
Venuyenwas illegal under international customary law. Not only was it 
illegal under international customary law, he said also under Singapore law 
that some privy counsel decisions he alluded to said that this is to be 
consulted on the issue of mandatory death sentence. However, the 
Singapore government ridiculed him and called him all sorts of names, and 
we are not surprised because they have done this to me in the media and 
stuff like that. They have a standard practice. They said essentially that he 
misinterpreted Voice v. The Queen, the privy counsel case on Barbados. 
The U.N. rapporteur said that the privy counsel’s decision of Voice 
basically said that a mandatory death sentence is inconsistent with 
international law. The Singapore government corrected him by saying that 
it was a minority decision of four versus five; therefore, Mr. Philip Alston 
is misrepresenting the facts. 

However, I would say that the Singapore government is 
misrepresenting the whole issue because there were also other privy 
council decisions in other Caribbean countries which actually support the 
point under international customary law; the mandatory death sentence is 
inconsistent with that. Therefore, you are right. The U.N. rapporteur for 
extrajudicial killing should be used and must be continued to be used, and I 
will continue to write to the U.N. repertoire on the Nigerian case. Thank 
you. 

 
MODERATOR: Thank you very much. I believe Mr. Iaysi is next. 
 
IYOKO IAYSI: My name is Iyoko Iaysi. I have a question for Mr. Abe. 

My question relates to the establishment of the council you have referred to 
in just one line in your presentation. At the summit meeting in September, 
there was a document announced whereby the present U.N. Human Rights 
Committee, which is composed of fifty-three members, will be abolished, 
and a new council will be established. That has been decided. However, on 
the other hand, there is genocide and human-rights crime: large-scale 
human-rights violation. Perhaps a security committee may intervene from 
the perspective of human rights. Among the NGOs, they have different 
views on this. So I would like to ask for your view. Thank you very much. 

 
KOKI ABE: This is a very tough question that, I too, ask myself. I do 

not think the establishment of a human-rights council for the improvement 
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of the human-rights situation in the world will make a major contribution to 
the abolition of the death penalty. The reasons are as follows: 

Of the countries that still retain the death penalty, there are many 
countries in the south, while in the north, there are most notably Japan and 
the United States. Most of the industrial countries have abolished it, but 
many of the countries of the south still retain a death penalty. If the 
organization becomes a human-rights council, that means that the major 
retentionist countries will be excluded, which means that the countries in 
the south will not be allowed to become members of the council. 

The present human-rights committee involves both the countries in the 
north and countries in the south. The special procedure, the extrajudicial 
killing, the special mechanism, is in place. The activities carried out under 
this mechanism are extremely liberal. In other words, various proposals and 
decisions made by this mechanism are very extensive. Perhaps this is not 
very pleasant for the northern countries. 

If the northern countries become the main parties to this scheme, then 
many of the major countries of the south will be excluded. Of course, 
violation of human rights is not something that we can allow. However, 
even among the northern countries, there are countries like Japan and the 
United States who are still retentionists. If only the main northern countries 
become members, then what will be the nature of the message issued by the 
council? The countries who cannot become members of the council, and 
the countries who are unwilling to become members, will they receive 
these messages willingly? 

Under the present scheme, we have a balance participation of the 
northern countries and southern countries. Under this present scheme, the 
message issued that would have a heavier weight and effectiveness can be 
compared with the message issued by the committee that is being 
conceived, which would have a heavier weight and effectiveness. If the 
members of the new council are mainly the countries of the north, I do not 
think they will be able to make an effective and significant improvement. 

We have to consider about the balance of the membership if we are to 
establish a new council and also ensure that this special procedure, 
regarding extrajudicial killing, will be secured. 

 
MODERATOR: I would like all of you to ask questions and make 

comments before we close, and I would like to invite each one of our 
panelists to try to respond to the questions and comments as this is the final 
round before lunch. We have two hands up. After hearing from these two 
on the floor, I would like to invite the panelists to respond. 

 
AUDIENCE MEMBER: This is especially to Mr. Abe, but also to the 

representatives from other countries in this room. Do your countries allow 
right of individual application under ICCPR? If not, is there any move to 
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allow such a right of individual application? The reason for this question is 
the European experience of the European Convention of Human Rights, 
which allows citizens to appeal to the European Court of Human Rights in 
Strasbourg for violations of ECHR rights and which, in the last resort, 
allows the European Court of Human Rights to overrule to find violations 
by national courts systems. No national court system, no national judge 
likes to be criticized for violation of human rights by an international body. 
And ever since this right of individual advocation is used so massively, as it 
is the case in Europe, there is a strong trend in member countries to take 
international rules, ECHR rules, very seriously. 

Also in the courts, we have bus loads, plane loads of judges from 
member countries coming to Strasbourg to learn about ECHR because they 
do not want to repetitively be overruled or criticized by the Court of 
Human Rights. This experience of the right of individual application that is 
strongly fostering the usefulness of the application of international human 
rights norms in national law could be utilized in other countries by 
allowing individual application under U.N. mechanisms that exist. 

 
MODERATOR: Thank you. I will advise the panelists to respond to 

that particular question; but before that, I would like to invite the other 
person who had a question or a comment. 

 
CHEN YOO LIM: I am Chen Yoo Lim from Forum-Asia, Bangkok. 

Just a quick note for our friend from Singapore. Actually, the British 
Institute of International and Comparative Law did a comprehensive 
research on death penalty in all the commonwealth African countries. I was 
involved in the research for six months. I believe they have now come up 
with a comprehensive publication on what to do in Africa, and they have 
national coordinators and lawyers who are actually involved in this 
research. You, possibly, can find some information from them and get in 
touch with them to deal with this issue. 

Secondly, I think the guidelines are wonderful for the lawyers and legal 
professionals. My question is from this perspective. There are many 
human-rights defenders who are really interested in advocating 
international law, as well. However, there are not really much opportunities 
or chances to really understand more of international law and they feel 
obliged to depend on lawyers and professionals who really have good 
expertise in legal issues. Is there any project or proposal maybe to actually 
extend the guidelines and your assistance in order to help these lawyers to 
develop and build up their capacity to actually help in advocating 
international law and really help in this movement as to the abolishment of 
the death penalty? Thank you. 
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MODERATOR: Thank you. Now I would like to invite a comment 
from each panelist. First, I would like to ask Mr. Abe for the individual 
application. 

 
KOKI ABE: Thank you very much for the comment. I one-hundred-

percent endorse your point. As for the Japanese situation, an individual 
application system, we are not able to use it at this moment. Regarding the 
ICCPR’s first optional protocol, Japan has not ratified it yet. The reason for 
not ratifying, and first the optional protocol in Japan, is if that is ratified, 
the independence of justice in Japan is undermined. In other words, it may 
give impact on the domestic courts in Japan. That is the reason it is not 
ratified. As a step further, in Japanese courts, the underlying idea, and the 
U.S. uses the same idea, is that domestic law is superior to international 
law. For that reason, the U.S. does not accept individual applications. I 
think the same holds true in the U.K. 

In the U.K., they are able to use the European procedure. In Europe, a 
legal binding decision can be rendered by the International Human Rights 
or the European Court on Human Rights. In that context, the U.K. has 
revised the law and used the European procedure. The U.S. does not use 
individual application, but, as Sandra mentioned, the American Declaration 
of Human Rights and using the Inter-American Commission on Human 
Rights. It is possible to submit a case to that commission and thereby make 
an individual application beyond the national border. Japan is not able to 
use that procedure. And the Japanese authority believes that the Japanese 
law is superior to international law. Therefore, Japanese domestic issues 
cannot be judged under international laws. Of course, that is totally wrong 
in my view. 

Essentially the Japanese government does not put their trust in 
international human-rights organizations. If that is the case, Japan should 
work on international human rights organizations and change their 
mechanisms so that Japan can fully enter and participate in the procedure 
of international organs. The truth is: Japan should accept the international 
laws. Of course, the JFBA is one of the organizations, and other NGOs and 
scholars have been working on moving the Japanese government to be able 
to use the international application system. Ms. Babcock, please. 

 
SANDRA BABCOCK: In response to the lawyer from Bangkok. I 

think that this conference is a first step towards capacity building. What I 
think we need to do is to have a network of lawyers around the world who 
are working on death-penalty issues in their own countries and to have a 
series of conferences. In particular, I think we need to have an international 
training conference, on the regional application of human-rights norms and 
have the entire conference devoted to just that; and to have presentations 
from lawyers from all different regions of the world to explain how their 
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courts are responding to arguments. And we should also start to educate. 
We are seeing here that everyone needs education in international human-
rights norms. I encourage you and colleagues from Singapore and 
Malaysia. Let’s exchange email addresses so that we can start that process. 

One thing is not clear to me still. And that concerns Japan. Professor 
Abe mentioned that Japanese courts are resistant to arguments founded on 
international law. But is there is any decision? Has the Japanese Supreme 
Court ever addressed the application of international human rights law in 
any death-penalty case? Does anyone know? 

 
AUDIENCE MEMBER: The straight answer is no. Starting from the 

conclusion, the answer is no. Let me start from the conclusion. In the past, 
we have had no case including the Supreme Court and the lower courts 
giving reference to the international human-rights norms. There has been 
no decision made on that reference. 

From the first trial, the capital punishment system itself is the violation 
of human rights. From the level of the first trial, we have been making that 
statement. However, our statement has never been taken into consideration 
up to today. 

 
SANDRA BABCOCK: Thank you for answering my question. If I 

could see a show of hands in the audience, how many lawyers from Japan 
have used international law arguments in your representation of individual 
clients? 

 
MODERATOR: I guess most of the members who are here today have 

referred to it. How about members where the international law was referred 
to in the decision? How many people have had that experience? Mr. 
Okoshi, please. Is there such a death-penalty case that was used when there 
was a request of disclosure of evidence? 

 
MR. OKOSHI: The order to disclose the information is not the right 

given to the court. However, under the international standard, it is being 
requested. At the time of disclosure of the evidence, this was referred to. In 
other words, the reference was that it is not applicable in Japan. That was 
the way it was referred to. 

 
ROBIN MAHER: I would like to add one comment. Our experience in 

the United States was that we would raise arguments about international 
law and the courts would ignore them—completely ignore them. They 
would not even address the arguments. So you felt like you were talking to 
a wall. I offer you that simply because I think it is necessary to continue to 
raise the arguments, again and again, until you finally get through. We’ve 
learned that sometimes you need to raise the argument one-hundred times. 
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Then, finally, the hundred-and-first time, they become convinced that the 
issue is real and relevant and the question is finally addressed. 

 
MODERATOR: Thank you very much. I fully agree to what has been 

said. We have worked very hard to appeal to the Human Rights Committee 
so that the committee will issue a recommendation to the Japanese 
government requesting that the Japanese judges study thoroughly 
international law. That request has also been ignored. 

The Human Rights Committee established, under ICCPR, has issued a 
recommendation. I think there is an English translation. You can ask Ms. 
Maher. This brings us to the end of the morning session. Thank you very 
much for your participation. Thank you. 

 



 

DAY 2, SESSION 2: THE DEATH PENALTY AND 
WRONGFUL CONVICTIONS 

 
MAIKO TAGUSARI (INTRODUCER): We would like to start the 

afternoon session now. Before that, I would like to add some explanation. 
In the last session it was mentioned that there is only the English material 
on the ABA Guidelines and the ABA English material was distributed. As 
for the outline of the Guidelines, the JFBA Committee has created a 
summary. 

We would like to start Session 2. As we already stated, we would like 
to take up the death penalty and wrongful convictions first. After that, we 
will have a session on volunteer lawyering and the role of lawyers in the 
death-penalty debate. 

 
MASAHIDE KAWAI (INTRODUCER): My name is Masahide Kawai. 

I am a lawyer in Tokyo. I will be the moderator for this session. In this 
session, we will take up the issue of death penalty and wrongful 
convictions. When we think of the death penalty, we cannot avoid the issue 
of wrongful convictions. When there is a death penalty due to wrongful 
convictions, the recovery of the damage from that mistake is irretrievable. 
It is murder by the judicial system. Besides the death-penalty cases, there 
are other wrongful convictions cases, and we cannot tolerate any 
miscarriages of justice. But such results that will take the life of the victim 
require special thought and consideration. From that viewpoint, in this 
session we would like to especially look at the United States and Japan and 
the situation of wrongful convictions and the causes for such wrongful 
convictions. We would also like to know about preventive measures and 
also improvements of the criminal justice system, and about wrongful 
convictions and death-penalty cases. We would like to see how that would 
lead to the establishment of a moratorium. We would like to ask Mr. 
Sullivan to speak. 
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I.  INTRODUCTION 
In 2000, Illinois Governor Ryan—a Republican who had signed an 

execution warrant for a man on death row—learned that the thirteenth 
person that was convicted and placed on death row had been released from 
jail. Since Illinois reinstated the death penalty in 1977, only twelve 
individuals have been executed. Governor Ryan took decisive action: he 
declared a moratorium on further executions and appointed a Commission 
with directions to prepare recommendations on how the Illinois capital-
punishment system could be made “more accurate, fair and just.”1 

Of the fourteen members, twelve were lawyers, including nine former 
state or federal prosecutors, a current and former State’s Attorney, a former 
United States Attorney, the Public Defender of Cook County (the largest 
county in Illinois), the former Chief of Staff to the Chicago Police 
Superintendent, and the head of the Illinois Appellate Defender’s office. 
The non-lawyers were former United States Senator Paul Simon and the 
son of a man who had been murdered in Mexico by a contract killer. We 
were led by the former Chief Judge of the United States District Court in 
Chicago; I was privileged to serve with Senator Simon as co-chair. 

For the next two years, the members of the Commission conducted a 
careful study of the Illinois capital-punishment system. We held regular 
meetings of the full Commission and of the four subcommittees into which 
we divided. We interviewed police, prosecutors, defense lawyers, 
academics, and community activists. We held several meetings that were 
                                                      
 1. GOVERNOR’S COMM’N ON CAPITAL PUNISHMENT, REPORT OF THE 
GOVERNOR’S COMMISSION ON CAPITAL PUNISHMENT 1 (2002), available at: 
http://www.idoc.state.il.us/ccp/ccp/reports/Commission_report/complete_report.pdf. 
[hereinafter REPORT]. (Unless noted otherwise, the recommendations mentioned in 
this article were adopted unanimously). 
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open to members of the public, and privately we interviewed victims’ 
family members and many of the thirteen individuals who had been 
released from death row in Illinois. 

The Commission’s April 2002 Report contains eighty-five 
recommendations directed to the Illinois General Assembly, the Illinois 
Supreme Court, and state law-enforcement agencies.2 The report deals with 
the complete spectrum of the Illinois capital-punishment system—from the 
initial police investigations through trials, appeals in the state system, and 
petitions for gubernatorial clemency. 

As Governor Ryan was about to leave office in January 2003, not a 
single one of the Commission’s recommendations had been acted upon by 
the General Assembly or the Illinois Supreme Court. As one of his last 
official acts, Governor Ryan announced that all current capital sentences 
were commuted to life imprisonment. By stroke of the Governor’s pen, 
more than 160 inmates were transferred from death row to the general 
prison population. 

The Commission’s recommendations were finally given serious 
consideration by the General Assembly because of the change in leadership 
in the Illinois General Assembly, publicity about the error rate in past 
capital cases, Governor Ryan’s commutations, and efforts of major 
newspapers and op-ed pieces. During the 2003 session, the General 
Assembly adopted, and the Governor approved, a reform package that 
contained a number of the Commission’s important proposals, however, 
many others were not adopted. 

In this Article, I will describe the Commission’s significant reform 
recommendations and describe the action taken by the General Assembly 
and the Illinois Supreme Court.3 Bear in mind that the Commission’s 
recommendations were limited to homicide cases that may potentially 
result in a death penalty. 

                                                      
 2. REPORT, supra note 1, at i–iii. 
 3. In previous articles in the Drake University and University of Richmond 
Law Reviews and the Illinois Bar Journal, I summarized the status of the 
Commission’s major recommendations at the time the articles were written. See 
Thomas P. Sullivan, Preventing Wrongful Convictions—A Current Report from 
Illinois, 52 DRAKE L. REV. 605 (2004) [hereinafter Sullivan, Preventing Wrongful 
Convictions]; Thomas P. Sullivan, Capital Punishment Reform: What’s Been Done 
and What Remains to be Done, 92 ILL. B.J. 200 (2004) [hereinafter Sullivan, 
Capital Punishment Reform]; Thomas P. Sullivan, Efforts to Improve the Illinois 
Capital Punishment System: Worth the Cost?, 41 U. RICH. L. REV. 935 (2007) 
[hereinafter Sullivan, Efforts to Improve]; Thomas P. Sullivan, Proposed Reforms 
to the Illinois Capital Punishment System: A Status Report, 96 ILL. B.J. 38 (2008) 
[hereinafter Sullivan, Proposed Reforms]. 
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II.  THE POLICE INVESTIGATIVE STAGE 
In many cases, errors made during police investigations, which often 

occur before prosecuting or defense lawyers are involved, have contributed 
to unwarranted prosecutions and convictions of innocent persons. Thus, a 
number of the Commission’s most important recommendations dealt with 
early investigative law-enforcement practices. 

A.  Appointment of Public Defenders for Indigent Suspects 
The Commission recommended that a public defender be appointed for 

indigent suspects at the police station, rather than waiting until the suspects 
are brought to court.4 

In Illinois, the Miranda promise of an appointment of a lawyer for 
suspects who are unable to pay is grossly misleading because there is no 
system for lawyers being appointed at the police station.5 Appointments of 
public defenders occur when indigent suspects appear in court, which may 
occur a day or two after they are taken into custody. In the interim, many 
unrepresented suspects waive their right to appointed counsel and submit to 
interviews by law-enforcement officers.6 Neither the General Assembly nor 
the Illinois Supreme Court has acted on this recommendation. 

B.  Use of “Blind” Administrators 
The Commission’s Report states: 

The fallibility of eyewitness testimony has become 
increasingly well-documented in both academic literature 
and in courts of law. Concerns about eyewitness testimony 
have led to new recommendations relating [to] the methods 
by which witnesses identify suspects through lineups and 
photospreads.7 

                                                      
 4. REPORT, supra note 1, at 23. (Rec. No.3). 
 5. Id. at 24. 
 6. Extensive research by psychologists has revealed factors that affect 
suspects’ ability to comprehend the Miranda warnings. For example, suspects’ age 
and schooling, limited reading levels, the methods of presentation with limited 
reading ability, how the warnings are phrased, how they are presented, and the 
accuracy of the warnings. See Richard R. Rogers, A Little Knowledge Is a 
Dangerous Thing . . . Emerging Miranda Research and Professional Roles for 
Psychologists, 63 AM. PSYCHOLOGIST 776, 779–80 (2008). “Use of oral 
advisements may strongly disadvantage suspects’ ability to comprehend the basic 
concepts of Miranda warnings.” Id. 
 7. REPORT, supra note 1, at 31. 
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Among those who study mistaken eyewitness identifications, it is 
widely agreed that the most important reform is that the person who 
conducts lineups and photo spreads should not know which member of the 
array is the suspect—this is known as the use of “blind” administrators.8 
The Commission recommended that “[w]hen practicable,” this practice 
should be followed in Illinois.9 Unfortunately, this crucial reform has not 
been adopted by the General Assembly, the State Police, or by most local 
law enforcement departments. 

C.  Contemporaneous Recording of Eyewitness’ Statements 
The Commission recommended: 

A clear written statement should be made of any statements 
made by the eyewitness at the time of the identification 
procedure as to his or her confidence that the identified 
person is or is not the actual culprit . . . this statement 
should be recorded prior to feedback by law enforcement 
personnel.10 

This recommendation has not been adopted by statute, although the 
practice is voluntarily followed by a few local departments. 

D.  Videotaping of Lineup Procedures 
The Commission recommended, “When practicable, the police should 

videotape lineup procedures, including the witness’ confidence 
statement.”11 The Commission’s comment states this recommendation is 
intended to mean “that the entire lineup process, from beginning to end, is 
to be recorded on video.”12 

This recommendation was adopted in part, but not in its crucial aspect 
of a full video recording. The statute provides that, “[a]ll lineups shall be 
photographed or otherwise recorded.”13 The difficulty with this formulation 
is that it has been given a very narrow interpretation, quite different from 
that intended by the Commission members: all that is required is that a still 
photograph must be taken of members in the lineups. This, of course, falls 

                                                      
 8. See id.at 32. 
 9. Id. at 32. A minority of Commission members voted to remove the “when 
practicable” exception, thus making the use of blind administrators mandatory for 
all lineups and photo spreads. Id. at 33. (Rec. No.10). 
 10. Id. at 37. (Rec. No.14). 
 11. Id. at 39. (Rec. No.15). 
 12. Id. 
 13. 725 ILL. COMP. STAT. 5/107A-5 (West 2003). 
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far short of the proposal to videotape “the entire lineup process, from 
beginning to end.” 

It is my personal opinion that, when practicable, a complete videotaped 
record should be made of the conduct and statements of both the witnesses 
and police during all identification procedures for both lineups and photo 
spreads. Following this practice will have the two-fold benefit of protecting 
the police from claims that improper, suggestive methods were used, and 
will also expose witnesses’ changes from a hesitant, initial identification 
into a certainty at trial, brought about, for example, by witnesses receiving 
post-identification confirmations from law-enforcement officers, from 
other witnesses, or through observations in court when suspects appear as 
defendants. 

E.  Instructions to Eyewitnesses 
The Commission recommended that administrators of live lineups and 

photo spreads tell the witnesses that they should not assume the 
administrators know the police suspect’s identity, that the perpetrator of the 
crime may not be among those shown in the photo array, and that the 
witness is not obligated to make an identification.14 This recommendation 
has been enacted by statute.15 

F.  Use of Double-Blind Sequential Eyewitness Viewing Procedures 
The current practice in Illinois is to have eyewitnesses view the 

members of lineups or photographs at the same time that is, simultaneously, 
rather than one by one that is, sequentially. The Commission Report refers 
to studies that have shown that using sequential rather than simultaneous 
procedures results in a significantly lower rate of mistaken identifications, 
with little loss in the rate of accurate identifications.16 A majority of the 
                                                      
 14. REPORT, supra note 1, at 34. 
 15. 725 ILL. COMP. STAT. 5/107A-5 (b) (West, Westlaw current through 2011 
Reg. Sess.). 
 16. Nancy Steblay et al., Eyewitness Accuracy Rates in Sequential and 
Simultaneous Lineup Presentations: A Meta-Analytic Comparison, 25 L. & HUM. 
BEHAV.459, 460, 471 (2001) (giving an overview of the sequential method and 
comparing its accuracy to simultaneous lineups).See Gary L. Wells et al., 
Eyewitness Evidence: Improving Its Probative Value, 7 PSYCHOL. SCI. PUB. INT. 
45, 63 (2006) (explaining that researchers have consistently found that when 
witnesses view suspects simultaneously, they tend to employ “relative judgments” 
that is, they compare members of the array to one another, and select the one that 
most resembles the witnesses’ recollection of the culprit, rather than the witnesses’ 
memory of the culprit; and that, using sequential procedures, witnesses tend to use 
“absolute judgments,” comparing each person in the array to the witnesses’ memory 
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Commission recommended that if the administrator does not know the 
identity of the police suspect, then a “double blind sequential” system 
should be used—rather than the current simultaneous procedure.17 

Instead of adopting this recommendation, a statute was enacted 
providing for pilot-test programs to be held in police departments in three 
cities to compare the results of using these two methods. The statute 
provided that the lineup administrator of the sequential procedures shall be 
someone who is not aware of which member of the array is the suspect, and 
that the protocol for the pilot shall be “practical, designed to elicit 
information for comparative evaluation purposes, and consistent with 
objective scientific research methodology.”18 

After the year-long pilots were completed (in districts in Chicago, 
Joliet, and Evanston), a report on the program was issued by the Illinois 
State Police.19 The report stated that blind administrators were used in the 
sequential lineups and photo spreads, but did not explicitly disclose that 
non-blind administrators—persons who were aware of the identities of the 
police suspects—were used during the simultaneous procedures. When this 
difference in methods became known, many experts conducting 
comparative studies pointed out that the procedures used in the pilot 
program were inconsistent with “objective scientific research 
methodology” because the program had destroyed the validity of the 
program by, in the terminology of the field, “confounding the variables.” 
The critics pointed out that by using blind administrators in the sequential 

                                                                                                                           
of the culprit (rather than the other members of the array). The same lab studies 
show that the sequential system resulted in fewer correct identifications of the 
known perpetrator (in controlled settings the actual perpetrator is known), but this 
was believed to be an offset by a greater reduction in erroneous selections of fillers. 
 17. REPORT, supra note 1, at 34. 
 18. 725 ILL. COMP. STAT. 5/107A-10 (West, Westlaw current through 2011 
Reg. Sess.). 
 19. Illinois State Police, REPORT TO THE LEGISLATURE OF THE STATE OF 
ILLINOIS: THE ILLINOIS PILOT PROGRAM ON SEQUENTIAL DOUBLE-BLIND 
IDENTIFICATION PROCEDURES, 36 (March 2006), available at 
http://www.chicagopolice.org/IL%20Pilot%20Eyewitness%20ID.pdf. [hereinafter 
Pilot Program]; see also SHERI H. MECKLENBURG, REPORT TO THE LEGISLATURE OF 
THE STATE OF ILLINOIS: THE ILLINOIS PILOT PROGRAM ON SEQUENTIAL DOUBLE-
BLIND IDENTIFICATION PROCEDURES add. (2006), available at 
http://www.chicagopolice.org/Addendum%20to%20IP-Report.pdf [hereinafter 
ADDENDUM TO PILOT PROGRAM]; REPORT TO THE LEGISLATURE OF THE STATE OF 
ILLINOIS: THE ILLINOIS PILOT PROGRAM ON SEQUENTIAL DOUBLE-BLIND 
IDENTIFICATION PROCEDURES (2006), available at 
http://www.chicagopolice.org/Apndx%20to%20IL%20Pilot%20on%20Eyewitness
%20ID.pdf [hereinafter APPENDIX TO PILOT PROGRAM]. 
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viewing and non-blind administrators simultaneously, the study was fatally 
flawed because the administrators, consciously or unconsciously, may have 
suggested the identity of the subjects to the witnesses.20 Indeed, a panel of 
leading professionals pointed out that the results of the study—more 
accurate selection of suspects when non-blind administrators were used—
could support the conclusion that the greater accuracy in selection of police 
suspects resulted from administrators’ suggestions to witnesses, which 
demonstrated the fundamental risk of using non-blind administrators.21 

In any event, those knowledgeable in the field of conducting proper 
comparative studies declared the results of the Illinois pilot program 
useless, misleading, and a waste of money and effort.22 Unfortunately, the 
botched Illinois pilot program has sidelined the Commission’s 
recommendations that, if it is practicable to obtain a blind administrator, all 
lineups and photo spreads should be conducted sequentially.23 

                                                      
 20. D.L. Schacter et al., Policy Forum: Studying Eyewitness Investigations in 
the Field, 32 L. & HUM. BEHAV. 2, 3–5 (July 2007);OFFICE OF THE ATT’Y GEN., 
STATE OF WIS., RESPONSE TO CHICAGO REPORT ON EYEWITNESS IDENTIFICATION 
PROCEDURES, 3 (2006); J. M. Doyle et al., The Street, The Lab, The Courtroom, 
The Meeting Room, 11 PUB. INT. L. REP, 13, 13–16, 31, 46 (2006); T. P. O’Toole, 
What’s the Matter with Illinois? How an Opportunity Was Squandered to Conduct 
an Important Study of Eyewitness Identification Procedures, The Champion 18–23 
(August 2006); Lawrence Sherman, “To Develop and Test: The Inventive 
Difference Between Evaluation and Experimentation” at 13–14 (2006) 
(unpublished manuscript), available at 
http://www.nacdl.org/sl_docs.nsf/freeform/eyeID_attachments/$FILE/Sherman.pdf; 
Nancy. Steblay, “Observations on the Illinois Lineup Data” at 3 (May 3, 2006) 
(unpublished manuscript), available at http://www.psychology.iastate.edu/FACUL
TY/gwells/Steblay_Observations_on_the_Illinois_Data.pdf; Gary. L. Wells, 
“Comments on the Mecklenburg Report,” (April 24, 2006) (unpublished 
manuscript), available at http://www.psychology.iastate.edu/faculty/gwells/Illinois_
Project_Wells_Comments.pdf. 
 21. See Appendix to Pilot Program, supra note 16, Exhibit. 17, at 10 tbl.3.a. 
This conclusion is supported by the program’s lack of filler identifications, which 
are totally out of kilter with prior studies and common experience. Thus, it was 
reported that out of 100 simultaneous procedures in Chicago and Evanston, not a 
single eyewitness selected a filler. See also id., Exhibit. 18, at 13 tbl.13 (one filler 
choice out of eighty-six simultaneous procedures). 
 22. For a fuller discussion of the pilot program’s defects and questionable 
findings, see Sullivan, Efforts to Improve the Illinois Capital Punishment System: 
Worth the Cost?, supra note. 2, at 935, 944–49. 
 23. Comparative studies without confounded variables are being conducted in 
other jurisdictions. Id. at 942–43, 944 n.41. 
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G.  Recording Custodial Interviews 
A majority of the Commission recommended that when a suspect is 

held in a police facility on a murder charge that is potentially a capital case, 
any police interrogation of the suspects should be recorded electronically, 
either by audio or video, from the Miranda warnings to the end.24 

This recommendation was based upon the many cases throughout the 
country in which disputes have arisen as to whether during stationhouse 
interviews of suspects Miranda warnings were given; whether police used 
improper tactics, what was said and done by the participants; and whether 
admissions and confessions were made knowingly and voluntarily. The 
proposal was intended to protect law enforcement officers from false 
defense claims about what occurred and to deal with concerns about the 
growing number of cases in which false confessions have been shown to 
have resulted from unrecorded stationhouse interrogations.25 This 
recommendation was adapted by statute, effective in July 2005.26 

Illinois was the first state to enact a statute requiring electronic 
recording of custodial interviews. Other states have since adopted similar 
statutes, applicable to varying crimes, and providing differing 
consequences for unexcused failures to record: Maine, Maryland, 
Nebraska, New Mexico, North Carolina, Wisconsin, and the District of 
Columbia.27 In addition, the New Jersey Supreme Court has adopted a 
mandatory recording rule,28 and opinions of the Supreme Courts of Alaska, 
Iowa, Massachusetts, and Minnesota have resulted in statewide recording 
by police agencies.29 
                                                      
 24. REPORT, at 939 (Rec. No. 4.); supra note 1, at 24, 27. 
 25. REPORT, supra note 1, at 24–28.  
 26. See 725 ILL. COMP. STAT. ANN. 5/103-2.1(2005); see also 705 ILL. COMP. 
STAT. ANN. 405/5-401.5 (2005). 
 27. ME. REV. STAT. ANN. tit. 25, § 2803-B(1)(K) (Supp. 2009); MD. CODE 
ANN., CRIM. PROC. § 2-402 (West, Westlaw current through 2011 Reg. Sess.); NEB. 
REV. STAT. § 29-4501–08 (2009); N.M. STAT. ANN. § 29-1-16 (West Supp. 2009); 
N.C. GEN. STAT. § 15A-211 (2007); WIS. STAT. §§ 968.073, 972.115; see also 
State v. Jerrell, 699 N.W.2d 110, 123 (Wis. 2005) (requiring police to 
electronically record all custodial interrogations of juveniles “where feasible, and 
without exception when questioning occurs at a place of detention,” incorporated in 
part in the Wisconsin statute); D.C. CODE §§ 5-116.01 (2001). 
 28. N.J. CT. R. 3:17; see also State v. Cook, 847 A.2d 530, 547 (2004) 
(establishing a committee to study and make recommendations on the use of 
electronic recordation of custodial interrogations).  
 29. Stephan v. State, 711 P.2d 1156, 1162 (Alaska 1985); State v. Hajtic, 724 
N.W.2d 449, 455-58 (Iowa 2006).The Iowa Attorney General wrote in the Iowa 
State Police Association’s publication: “Although the court stated that it is 
‘encouraging’ the practice of electronic recording, the attorney general’s office 
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My associates and I have undertaken to identify police and sheriff 
departments throughout the United States that record custodial 
interrogations. We have spoken with personnel in more than 650 police 
departments, located in every state, who record suspects’ interviews from 
the Miranda warnings to the end, although not required to do so by statute 
or court ruling. We have yet to talk to a single detective, after using the 
system for a reasonable time, opposed to complete electronic recordings of 
custodial interviews. The objections all come from those who have never 
tried recording.30 

H.  Police Training 
The Commission recommended that the police be trained on a number 

of subjects, including what is known as “tunnel vision” or “confirmatory 
bias.”31 

We are all subject to quickly making up our minds and rejecting that 
which does not fit within our preconceived notions. This can be dangerous 
when it happens to detectives. The training is especially important for 
experienced detectives who, having conducted successful investigations 
based on “gut” instincts, become over confident in their “feel” for the 
identity of perpetrators. This subject has been added to annual refresher 
courses given to both new recruits and experienced officers. 

III.  SELECTION OF CASES FOR CAPITAL PUNISHMENT 

A.  The Number of Eligibility Factors Authorizing 
Capital Punishment 

A majority of the Governor’s Commission recommended that the 
number of eligibility factors be reduced from twenty-one to five; a minority 

                                                                                                                           
believes that the Hajtic decision should be interpreted as essentially requiring this 
practice;” Commonwealth v. DiGiambattista, 813 N.E.2d 516, 533-34 (Mass. 
2004). See Mass. Dist. Attorneys General Ass’n Report of the Justice Initiative, 14 
(Sept. 2006) (stating “Law enforcement officers shall, whenever it is practical and 
with the suspect’s knowledge, electronically record all custodial interrogations of 
suspects and interrogations of suspects conducted in places of detention.”). See 
State v. Scales, 518 N.W.2d 58, 591 (Minn. 1994). 
 30. See, e.g., Thomas Sullivan, Federal Law Enforcement Should Record 
Custodial Interrogations, 53 The Federal Lawyer 44, 47–48 (Sept. 2006) 
[hereinafter Federal Law Enforcement]; Thomas Sullivan, The Case for Recording 
Police Interrogations, 34 ABA Litigation 30, 35–36 (2008) [hereinafter Sullivan, 
Case for Recording]. 
 31. REPORT, supra note 1, at 40 (Rec. No. 16). 
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recommended reduction to six, with retention of the felony-murder 
eligibility factor.32 The members wrote: 

Reducing the number of eligibility factors should lead to 
more uniformity in the way in which the death penalty is 
applied in Illinois, and provide greater clarity in the statute, 
while retaining capital punishment for the most heinous of 
homicides. The scope of the statute should be narrowed.33 

Currently, Illinois’ statutory law contains twenty-one “eligibility 
factors,” that is, the circumstances of a homicide that expose the defendant 
to a potential death sentence. The death penalty may be imposed only on 
those convicted of a homicide that involved one or more of these factors. 

Illinois is divided into 102 counties, each of which has a state’s 
Attorney that is elected every four years. From among the indicted cases in 
the counties that are “death eligible,” each State’s Attorney decides 
whether or not the death penalty will be sought. There is no provision for 
review of the State’s Attorneys’ selection of cases for capital punishment 
from among those that are death eligible. 

The General Assembly did not follow the Commission’s proposal to 
reduce the number of eligibility factors to five, or to six as proposed by the 
minority. Rather, changes were made in the language of several factors, but 
no substantive change was adopted.34 This is most regrettable because, as 
presently structured, far too many homicides are eligible for capital 
punishment in Illinois, which in turn exposes the system to abuses, some of 
which are described in this article. 

B.  Review of State’s Attorneys Selections of Cases for 
Capital Punishment 

A majority of Commission members recommended that either the 
General Assembly or the Illinois Supreme Court establish a statewide panel 
of four prosecutors and one retired judge to review a State’s Attorneys’ 
decision to seek capital punishment if a majority of the panel approves its 
decision to overturn.35 

                                                      
 32. Id. at 66, 67 (Rec. Nos. 27, 28). (The majority recommended that if the 
eligibility factors were reduced to 5, the automatic alternative sentence should be 
mandatory life).  
 33. Id. at 67. 
 34. See 720 ILL. COMP. STAT. ANN. 5/9-1(b) (West, Westlaw through 2011 Reg. 
Sess.). 
 35. REPORT, supra note 1, at 84–89. (Rec. No. 30).  
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As noted above, each State’s Attorney makes the decision whether or 
not in death-eligible homicide cases the death penalty will be sought. The 
Commission’s Report states: 

Each prosecutor is free to adopt any standard or no 
standards at all in making such a decision [whether or not 
to seek the death penalty], and a prosecutor may decide to 
seek the death penalty in every case or decline to seek it in 
all cases. The current Illinois practice provides no 
safeguards that address this problem, and the lack of well-
defined standards has been a frequent criticism of the 
scheme.36 

The need for a process to review death penalty decisions is illustrated 
by the members’ comments about the cases of the thirteen men who had 
been released from death row, which instigated the Governor’s moratorium 
and appointment of the Commission: 

All [thirteen] cases were characterized by relatively little 
solid evidence connecting the charged defendants to the 
crimes. In some cases, the evidence was so minimal that 
there was some question not only as to why the prosecutor 
sought the death penalty, but why the prosecution was even 
pursued against the particular defendant.37 

The Report also calls attention to geographic disparities in the 
imposition of death sentences “with defendants outside of Cook County 
substantially more likely to receive a death penalty that those within Cook 
County, even after other factors were controlled for statistically.”38 

Despite these compelling reasons to impose a review process on the 
death penalty decisions of individual State’s Attorney, the Commission’s 
recommendation has not been adopted, thus leaving unfettered discretion in 
each local prosecutor. 

                                                      
 36. Id. at 87. 
 37. Id. at 7. 
 38. Id. at 86. The members observed, “The recommended statutory review 
procedure will not give rise to constitutional problems.” They cited language from 
the Illinois Supreme Court’s opinion in People v. Izzo, 195 Ill. 2d 109, 117: “The 
powers and duties of State’s Attorneys are defined by statute (55 ILL. COMP. STAT. 
ANN. 5/3-9005) and can be revised by statute.” (quoting 55 ILL. COMP. STAT. ANN. 
5/3-9005 (West 1998)). 
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C.  Standards for State’s Attorneys When Deciding Whether to Seek  
Capital Punishment 

The Commission recommended that the Illinois Attorney General and 
the Illinois State’s Attorneys Association adopt proposed procedures for 
prosecutors to follow when deciding whether or not to seek the death 
penalty in death-eligible cases.39 

A statute was enacted embodying this recommendation,40 and the 
Guidelines have been adopted. While they embody an excellent summary 
of factors to be considered in making capital-case decisions, they are 
merely suggested general principles without force of law or any mechanism 
to assure compliance; they will have only the effect each state’s attorney 
chooses to give them.41 

IV.  THE TRAINING OF TRIAL LAWYERS 
The Commission’s recommendation was adopted by rule of the 

Supreme Court that, in order to participate in capital cases, prosecutors and 
defense lawyers must be trained and certified as members of the Capital 
Litigation Trial Bar.42 This is a major advance because a recurrent problem 
in Illinois was the quality of the trial lawyers, particularly defense lawyers, 
in cases shown to result in wrongful or unfair convictions.43 

V.  THE TESTIMONY OF JAILHOUSE INFORMANTS, A/K/A “SNITCHES” 
A statute was enacted pursuant to the Commission’s recommendation 

regarding proposed testimony in a capital case of a witness to testify that 
while in jail they heard the defendant admit responsibility for the crime or 
make damaging admissions.44 The statute provides that the prosecutor must 
disclose to the defense lawyer the complete background of the witness, any 
inducements or benefits offered, and other information relevant to the 

                                                      
 39. REPORT, supra note 1, at 82 (Rec. No. 29). 
 40. See 720 ILL. COMP. STAT. ANN. 5/9-1(k) (West, Westlaw through 2011 Reg. 
Sess.). 
 41. Id. 
 42. See REPORT, supra note, 1 at 107. See generally ILL. SUP. CT. R. 416(d), 
701(b), 714(a). 
 43. See generally REPORT, supra note 1, at 105 (relating to trial judges who 
preside over capital cases). 
 44. See REPORT, supra note 1 at 121–22; see also 725 ILL. COMP. STAT. ANN. 
5/115-21(West, Westlaw through 2011 Reg. Sess.). Illinois was the first state to 
enact this kind of statutory requirement.  
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witness’s credibility.45 The trial judge must conduct a pretrial hearing “to 
determine whether the testimony of the informant is reliable.”46 If the 
prosecutor fails to establish reliability by a preponderance of the evidence, 
then the judge may not allow the informant to testify at trial.47 Illinois is the 
first state to require this kind of pretrial hearing.48 

VI.  PROSECUTORS’ DUTY TO DISCLOSE EXCULPATORY EVIDENCE 
The Commission recommended that all exculpatory evidence be 

produced by the police to the prosecutor and by the prosecutor to the 
defense.49 Although this has been the law in the United States for a long 
time, it is not always followed. These recommendations are embodied in 
Illinois statutes and rules of the Supreme Court.50 

VII.  PRETRIAL DNA TESTING 
The Commission recommended that a statute be enacted permitting that 

defendants in appropriate capital cases may make a pre-trial application for 
a search of the DNA database, maintained by the Department of the State 
Police, to identify others who may be guilty of the crime.51 This 
recommendation was adopted by statute.52 

VIII.  TRIALS OF CAPITAL CASES 
Three separate trials are required in Illinois capital cases, all conducted 

before the same judge or the same jury.53 The first trial concerns whether 
the defendant is guilty or not guilty of the crimes charged, the second 
addresses whether the defendant is eligible for capital punishment, and the 
third relates to whether the death penalty should be imposed. 

                                                      
 45. See REPORT, supra note 1 at 122; see also 725 ILL. COMP. STAT. ANN. 
5/115-21(West, Westlaw through 2011 Reg. Sess.). 
 46. Id. 
 47. Id. 
 48. See Brandon L. Garrett, Judging Innocence, 108 COLUM. L. REV. 55, 88 
(2008). 
 49. REPORT, supra note 1, at 22; see also REPORT, supra note 1, at 168-69 
(relating to prosecutors’ post-conviction continuing duties to disclose exculpatory 
evidence). 
 50. See 5/114-13; see ILL. SUP. CT. R. 411–12 (adopted 2001). 
 51. REPORT, supra note 1, at 57 (Rec. No. 24). 
 52. 725 ILL. COMP. STAT. ANN. 5/ 116-5 (West, Westlaw through 2011 Reg. 
Sess.). 
 53. 720 ILL. COMP. STAT. ANN. 5/ 9-1(d) (West, Westlaw through 2011 Reg. 
Sess.). 
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A.  Jury Instructions as to Certain Kinds of Evidence 
The Commission recommended that in the first trial, if applicable to the 

evidence, jury instructions should be given with regard to three critical 
areas of evidence in capital (as well as other felony) cases that explain 
factors jurors should consider with respect to testimony of eyewitnesses, 
unrecorded statements attributed to the defendant, and jailhouse informant 
testimony.54 All three of these areas of evidence have been involved in the 
cases leading to exonerations of defendants both in Illinois and elsewhere 
throughout the country. 

Despite my detailed written request to the Illinois Supreme Court and 
the Court’s Pattern Jury Instruction Committee concerning the need for 
pattern jury instructions on these three subjects;55 despite my repeated 
requests to appear before the Jury Instruction Committee to explain the 
need for these instructions, and the Committee’s authority to adopt them; 
and despite two strong recommendations of the Illinois General Assembly’s 
Capital Punishment Reform Study Committee (CPRSC),56 neither the 
Illinois Supreme Court nor the Illinois Pattern Jury Instruction Committee 
has taken any action to adopt pattern jury instructions on these three critical 
topics.57 

                                                      
 54. REPORT, supra note 1, at 129, 131, 133 (Recommendation 58 adopted by 
majority). 
 55. T. Sullivan, Memorandum to the Justices of the Illinois Supreme Court and 
the Court’s Committee on Pattern Jury Instructions in Criminal Cases, March 7, 
2005 (on file with author) [hereinafter Memo to the Justices]. See also D. Aaronsen, 
Cross-Racial Identification in Criminal Cases: A Proposed Model Jury Instruction, 
23 A.B.A. CRIM. JUST., 4, 5 (2008). 
 56. CAPITAL PUNISHMENT REFORM STUDY COMM. SECOND ANN. REP., 11 (Feb. 
28, 2006) available at http://www.icjia.org/public/pdf/dpsrc/Second%20Annual%20R
eport%20of%the%20CPRSC.pdf. The CPRSC was created in 2003 to report to the 
legislature each year for five years concerning the results of the Governor’s 
Commission recommendations (20 ILCS 3927). I serve as chair of the 16 person 
Committee. We are now in the fifth year of work, and have filed four annual reports 
with the General Assembly. The Committee’s tenure is to expire December 31, 2009. 
 57. The Committee’s claimed justification for not adopting the instructions on 
these three topics is that they deal with matters that are not embodied in Illinois 
statutes or opinions of the Illinois reviewing courts. See generally Judge Michael P. 
Toomin, Capital Punishment Reform and the Illinois Supreme Court: At the 
Forefront of Change, 92 Ill. B.J. 642, 646 (2004). This reason is unsound. I served 
as a member of the Supreme Court’s original Criminal Pattern Jury Instruction 
Committee during the 1960s; there was never a limitation placed on the subjects for 
criminal pattern instructions. Indeed, the Committee’s own pattern instruction 
handbook contains a number of instructions that have no statutory or case basis. 
And, as discussed above, in 2003 the General Assembly adopted statutes relating to 
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B.  Defendant’s Right of Allocution 
The Commission recommended that in the penalty trial, the defendant 

has the right to make a statement to the jury or the judge without being 
subjected to cross-examination—known as the right of allocution.58 

The Report calls attention to rulings of the Illinois Supreme Court that 
a defendant in a capital case has no right to allocution, although it has been 
reported that many trial judges will afford capital defendants the right of 
allocution.59 The Report also notes that defendants in non-capital cases 
have a statutory right to allocution.60 The Commission’s recommendation 
was designed to bring uniformity to the system by providing capital 
defendants the same rights as non-capital defendants. 

Despite these glaring inconsistencies—especially having non-capital 
defendants given more favorable treatment than those facing the death 
penalty—the Commission’s unanimous proposal has not been adopted by 
either the Supreme Court or the General Assembly. 

C.  Jury Instructions as to Alternate Sentences 
The Commission recommended that the trial judge should instruct the 

jury “as to the alternat[e] sentences that may be imposed in the event the 
death penalty is not imposed.”61 

                                                                                                                           
all three subjects, namely, the eyewitness pilot program (Part II, B-F, supra); the 
requirement of recording custodial interviews (Part II, G, supra); and mandatory 
pretrial hearings on the reliability of jailhouse informant testimony (Part V, supra). 
 58. See REPORT, supra note 1, at 142, 143 (Rec. No. 62). 
 59. REPORT, supra note 1, at 142 (stating that “[t]his leads to the anomalous 
situation in which a defendant in a capital case who waives his right to a jury for 
sentencing may make a statement in allocution, while a defendant who exercises his 
or her right to have a jury determine his or her sentence may not make such a 
statement without testifying on his own behalf, subject to cross examination.”). 
 60. Id. at 142; see also 730 ILL. COMP. STAT. ANN. 5/5-4-1(1)(6) (West 1993). 
 61. Id. at 144; see also People v. Gacho, 122 Ill. 2d 221, 262–63 (1998) 
(holding that the jury must be instructed that when a defendant has been convicted 
of multiple murders, the trial judge is required to sentence the defendant to natural 
life without parole, and can be released only through executive clemency. Ill. 
Pattern Jury Instr. Crim.7C.05 (4th ed.). See Simmons v. South Carolina, 512 U.S. 
154, 167 (1994); Kelly v. South Carolina, 534 U.S. 246, 254-55 (2002). The United 
States Supreme Court has held that in a capital case, if the prosecution’s evidence 
or argument suggests the defendant’s future dangerousness, and if under state law 
the alternative sentence is life without parole, the Fourteenth Amendment Due 
Process Clause requires a jury instruction explaining the mandatory alternate 
sentence. 
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This proposal would allow the jurors to have the same information in 
making its decision as judges have when a jury is waived and sentence is 
imposed by the judge. The Commission explained the importance of having 
jurors understand the consequences of their decision as to whether or not to 
impose a death penalty62 and concluded: 

It was the Commission’s view that this recommendation 
favored neither the prosecution nor the defense, but that it 
would serve the truth seeking function. Members of the 
jury will invariably ask or wonder what will happen to a 
defendant if they do not impose a death sentence. It was the 
Commission’s view that despite the complexity of 
adequately instructing the jury in clear and simple terms 
about the alternative sentences, this was a more desirable 
way of conducting the sentencing hearing.63 

Here again, neither the General Assembly nor the Illinois Supreme 
Court has acted on this important proposal. 

D.  The Trial Judge’s Power to Override a Jury’s Capital Sentence 
The Commission recommended that the trial judge be permitted to 

override a jury verdict that imposed a death sentence and substitute life 
imprisonment.64 This recommendation has not been adopted. 

IX.  COMPARATIVE PROPORTIONALITY REVIEW BY THE 
ILLINOIS SUPREME COURT 

One of the Commission’s most significant recommendations dealt with 
review of capital punishment cases by the Illinois Supreme Court. The 
Commission recommended that on direct appeals in capital cases, the Court 
should consider: 

In capital cases the Illinois Supreme Court should consider 
on direct appeal (1) whether the sentence was imposed due 
to some arbitrary factor, (2) whether an independent 
weighing of the aggravating and mitigating circumstances 
indicates death was the proper sentence, and (3) whether 
the sentence of death was excessive or disproportionate to 
the penalty imposed in similar cases.65 

                                                      
 62. Id. at 144–45. 
 63. Id. at 146. 
 64. Id. at 152 (Rec. No. 66). 
 65. Id. at 166 (Rec. No. 70). 



154 THOMAS M. COOLEY LAW REVIEW [Vol. 28S 

In order to assist the Supreme Court in this review, the Commission 
recommended that the Administrative Office of Illinois Courts and the 
Illinois Criminal Justice Information Authority (ICJIA) collect data at the 
trial court level for all first degree murder cases.66 

The review envisioned by the Governor’s Commission is called a 
comparative proportionality review. The Commission’s report states: 

This type of review involves a comparison by the court of 
the death sentence in a particular case with sentences 
imposed in similar cases to determine whether the sentence 
is proportionate—that is, whether other defendants in 
similar cases were sentenced to death. If not, the 
implication is that the death sentence in the case on appeal 
is a disproportionate penalty. 
. . . . 
Although the Illinois Supreme Court has consistently 
rejected the notion that the lack of a proportionality review 
renders the Illinois death penalty scheme invalid, the 
Commission urges the Court and the legislature to adopt 
and effectively implement a proportionality evaluation. 
Commission members remain concerned about whether the 
Illinois death penalty statute is being applied in a rational 
and even-handed manner throughout the state. A recent 
study initiated by the Commission of sentencing decisions 
reveals that there is a geographic bias in the state with 
respect to the imposition of the death penalty, and that 
there may also be race effects.67 

The significance of these recommendations was underlined by the 
results of a study by the Commission’s expert consultants, Michael Radelet 
and Glenn Pierce. They reported that there are two statistically significant 
areas of discrimination in the application of the Illinois death penalty: 
geographic and racial. In small, rural counties where people tend to know 
each other, there was a greater chance for a death verdict than in big cities. 
And when the victim was white, there was a greater chance of a capital 
sentence.68 

The Commission Report also states: 

Throughout the nearly two years that the Commission has 
studied the capital punishment system in Illinois, 

                                                      
 66. REPORT, supra note, 1 at 188–89 (Rec. No. 84). 
 67. Id. at 166–67. 
 68. REPORT, Appendix A; see also G. Pierce & M. Radelet, Race, Region, and 
Death Sentencing in Illinois, 1988–1997, 81 OR. L. REV. 39 (2002). 
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Commission members had to contend with an astonishing 
lack of data about how the capital punishment system 
works. There is no organized state-wide effort to gather 
information about cases in which the death penalty is 
imposed. The efforts undertaken by the Commission to 
collect data revealed how important factual information 
about these cases is to a complete understanding of how 
the system has (or has not) been working.69 

These recommendations have not been adopted either by statute or rule 
of the Supreme Court. The Court continues to decline to conduct a 
comparative proportionality review,70 which perhaps is understandable 
because without information about the facts of all death-eligible cases in 
Illinois, the Court has no basis for comparison to the case at bar.71 

X.  POST-TRIAL FORENSIC TESTING 
The Commission recommended that in capital cases, forensic testing, 

including DNA testing, be permitted when it has scientific potential to 
produce new evidence relevant to the defendant’s claim of actual 
innocence, even though the results may not completely exonerate the 
defendant.72 This recommendation was adopted by statute, with the proviso 

                                                      
 69. REPORT, supra note 1, at 189. 
 70. See People v. Mertz, 842 N.E.2d 618, 668-69 (Ill. 2005); People v. 
Thompson, 853 N.E.2d 378, 404–05 (Ill. 2006): (“[C]omparative proportionality 
review in death penalty cases is not required by the United States Constitution, . . . 
and it is not a feature of the capital sentencing process under the Illinois 
Constitution.”) (footnote omitted). 
 71. In its CPRSC Fourth Annual Report, the CPRSC recommended that the 
General Assembly enact legislation or the Supreme Court enact a rule mandating 
creation of a statewide capital crimes database, and a repository and monitoring 
system for the data collected. In 2007, the General Assembly enacted the Capital 
Crimes Database Act (20 ILL. COMP. STAT. ANN. 3930/7.6), directing the collection 
by ICJIA of information about capital eligible cases, but provided no funding. As a 
result, no steps have been taken to implement this statute. The CPRSC has 
recommended that the General Assembly and the Governor provide funding to 
implement the Act. Illinois Criminal Justice Information Authority (ICJIA), Fourth 
Annual Report, ICJIA CAPITAL PUNISHMENT STUDY REFORM COMMITTEE ANNUAL 
REPORTS, at 23–25, (May 12, 2008) available at 
http://www.icjia.state.il.us/public/pdf/dpsrc/CPRSC%20Fourth%20Annual%20Rep
ort.pdf. 
 72. REPORT, supra note, 1 at 58–60 (Rec. No. 25). 
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that the evidence provided by the technology for the testing was not 
available at the time of trial.73 

XI.  POST-CONVICTION CLAIMS OF ACTUAL INNOCENCE 
With regard to post-conviction hearings in capital cases, the 

Commission recommended that regardless of when the issue is raised, a 
defendant’s non-frivolous claims of actual innocence ought to be 
considered by the courts.74 That recommendation was adopted by statute.75 

XII.  FORENSIC CRIME LABORATORIES 
A majority of the Commission recommended that because of the 

potential for bias, the state crime labs be removed as a subsidiary 
department of the Illinois State Police and be established as private 
entities.76 This recommendation has not been adopted. 

The Commission also recommended that adequate funding be provided 
to the state crime labs to hire and train both entry and supervisory level 
forensic scientists.77 Unfortunately, the General Assembly has not taken 
action and the problems continue with the potential for adverse results.78 

XIII.  REFORMS IN NON-CAPITAL CASES 
One of the Commission’s most important recommendations, supported 

by a majority of members, was that insofar as the Commission’s 
recommendations apply to non-capital felony cases, they should be adopted 
and applied in those cases.79 Nevertheless, few of the reforms thus far have 
been applied to non-capital case investigations and prosecutions, although 
there is no logical reason for the failure to do so. 

                                                      
 73. 725 ILL. COMP. STAT. ANN. 5/116-4 (West, Westlaw through 2011 Reg. 
Sess.). 
 74. REPORT, supra note 1, at 171 (Rec. No. 74). 
 75. 725 ILL. COMP. STAT. ANN. 5/122-1 (West, Westlaw through 2011 Reg. 
Sess.). 
 76. Report, at 52 (Rec. No. 20). 
 77. Report, at 54–55 (Rec. No. 21). 
 78. The CPRSC has learned, and reported to the General Assembly, that 
insufficient funding provided to the state operated laboratories has led to serious 
personnel problems. CPRSC Fourth Annual Report, 42–45 (May 12, 2008). 
 79. See REPORT, at 187–88 (Rec. No. 83). 
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XIV.  CONCLUSION 
The Governor’s Commission included persons holding a variety of 

differing views on the wisdom of the death penalty. Here is what we wrote, 
unanimously, in the Report’s conclusion: 

After two years of concentrated study and discussion, all 
Commission members were left with the firm belief that 
the death penalty process itself is incredibly complex and 
that there are few easy answers. The Commission was 
unanimous in the belief that no system, given human nature 
and frailties, could ever be devised or constructed that 
would work perfectly and guarantee absolutely that no 
innocent person is ever again sentenced to death. 

I have come to believe that, for a variety of reasons, the Illinois capital 
punishment system ought to be completely abandoned because: 

1.  Capital Punishment Is Useless as a Deterrent to 
Those Who Commit Murders 

So far as I am aware, there is no credible evidence supporting the 
deterrent effect theory.80 Several academicians who postulate that the death 
penalty is a deterrent, claim that the Illinois Governor’s actions—the 
moratorium in 2000 on executions, and the 2003 commutations—led to 
increased homicides in Illinois, to wit, “approximately 150 additional 
homicides occurred in Illinois in the post-event [2000 moratorium] period,” 
and “the citizens of Illinois experienced increased systemic risk of 
homicide as a result of the executive actions that imposed a moratorium 
and subsequently commuted all death row sentences.”81 Other professors 
have published articles purporting to establish that each execution deters 
murders (some referring to national averages): eighteen,82 or fourteen,83 or 

                                                      
 80. After conducting a careful examination, the late Professor Hans Zeisel 
concluded, “The overwhelming weight of evidence suggests that there is no such 
[deterrent] effect.” HANS. ZEISEL, THE LIMITS OF LAW ENFORCEMENT, 57–68, 
(Univ. of Chicago Press, 1968). 
 81. D. Cloninger & R. Marchesini, Execution Moratoriums, Commutations and 
Deterrence: The Case of Illinois, 38 APPLIED ECONOMICS 967, 982 (2006). 
 82. H. Dezhbakhsh, et al., Does Capital Punishment Have a Deterrent Effect? 
New Evidence from Postmoratorium Panel Data, 5 AM. L. & ECON. REV. 344, 369 
(2003). 
 83. Paul Zimmerman, State Executions, Deterrence, and the Incidence of 
Murder, 7 J. APPLIED ECON. 163, 184–85 (2004), available at 
http://www.ucema.edu.ar/publicaciones/download/volumen7/zimmerman.pdf. 
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eight;84 or five;85 or four and a half (death sentence or three (execution).86 
They also claim that the imposition of a moratorium increases murders and 
decrease murders after the moratorium is lifted,87 and that murders increase 
after commutations of death sentences.88 

If these theories are accurate,89 there should have been a dramatic 
increase in the rate of murders committed in Illinois following the 2000 
moratorium and another surge in 2003 after the blanket commutations. 
However, the very opposite occurred. According to the Illinois Law 
Enforcement Agency Uniform Crime Reports, in 1999, the year prior to the 
moratorium, 939 murders were committed in Illinois; the murder rate has 
dropped in all but two of the ensuing years.90 In 2006 (the most recent year 
for which a report is available) there were 780 murders committed in 
Illinois, or 159 fewer than in 1999, before the Governor’s actions, which 
represented an overall drop in Illinois’ murder rate of over 8% between 
1999 and 2006. The conclusion can be drawn that the moratorium and 
commutations had the effect of reducing murders in Illinois. 

2.  The System Has Been Misused by Prosecutors Who Designate 
Far Too Many Cases for Capital Punishment 

Year after year there has been a pattern of State’s Attorneys certifying 
excessive numbers of death-eligible homicide cases for capital punishment. 
Few death-eligible homicide cases go to trial compared to capital cases, and 
only a small fraction of the certified cases result in death sentences.91 For 
example, death sentences resulted in less than five percent of the certified 
                                                      
 84. I. Erlich, The Deterrent Effect of Capital Punishment: A Question of Life 
and Death, 65 AM. ECON. REV. 397, 398 (1975). 
 85. H. Naci Mocan & R. Kaj Gittings, Getting Off Death Row: Commuted 
Sentences and the Deterrent Effect of Capital Punishment, 46 J. L. & ECON., 453, 
453 (2003). 
 86. Joanna M. Shepherd, Murders of Passion, Execution Delays, and the 
Deterrence of Capital Punishment, 33J. LEGAL STUD. 283, 308 (2004). 
 87. Hasheem Dezhbakhsh & Joanna M. Shepherd, The Deterrent Effect of 
Capital Punishment: Evidence From a “Judicial Experiment,” tbls. 3–4, (Am. Law 
& Economics Working Paper) No. 18 (2004), available at 
http://law/bepress.com/cgi/viewcontent.cgi?article=1017&context=alea. 
 88. Mocan & Gittings, supra note 86 at 456. 
 89. In light of the Illinois post-moratorium and commutation experience, I will 
refrain from citing studies that refute the accuracy of the conclusions drawn by the 
articles referred to above. 
 90. Illinois Crime Rates 1960–2009, DISASTERCENTER.COM, available at 
http://www.disasterrcenter.com/crime/ilcrime.htm (last visited Nov. 1, 2010) 
showing that there were 982 murders in 2001, and 961 murders in 2002). 
 91. See Sullivan, supra note 3, Efforts to Improve 35, 935–38 (1964). 



2011] THOMAS P. SULLIVAN 159 

cases in 2006.92 Most of these cases are resolved before trial by agreed 
pleas of guilty to homicides and sentences to the penitentiary for terms of 
years or life, or the certifications are withdrawn and the cases proceed to 
trial without the death penalty involved as a sentencing option.93 In Cook 
County, especially, there has been a repeated pattern of excessive capital 
certifications.94 

Certifications for capital punishment have exposed another area of 
abuse. CPRSC members have been informed by reliable sources that 
prosecutors have used capital certifications in order to shift costs from their 
local counties to the state-funded Capital Litigation Trust Fund; as the 
cases are about to go to trial, or during plea negotiations, they withdraw the 
certifications and often enter plea agreements for prison sentences.95 

3.  The Illinois System Incorporates Both Racial and 
Geographic Discrimination 

The Illinois system has been shown to be arbitrary, in no way reserved 
for “the worst of the worst,” but with no method for limiting or reviewing 
the selection of cases by 101 elected State’s Attorneys. 

Most of the certified cases do not represent the “worst of the worst” 
among the homicides committed in Illinois. Instead, the choice of who will 
be exposed to ultimate punishment have often been made based on factors 
such as the race of the defendants or victims, the localities of the crimes, or 
the ambitions and predilections of the State’s Attorney. Many involve 
questionable evidence of the defendant’s guilt. Thus, in 2006 and 2007 
there were more acquittals than death sentences in capital cases that went to 
verdict.96 

Here is what the Commission members wrote in their final Report 
about the cases involving the thirteen men released from Illinois’ death row 
as of April 2002: 

Commission members found a number of common themes 
in these cases, which provided a framework for analyzing 

                                                      
 92. Id. at 938 (discussion relating to capital cases disposed of in Illinois trial 
courts during 2006). These excessive certifications result in substantial additional 
costs; see the discussion of incremental costs, below. 
 93. Id. at 937. 
 94. One motivation for death certifications is increased prosecutorial bargaining 
powers in plea negotiations. 
 95. See supra note 79, at 31–32; CAPITAL PUNISHMENT REFORM STUDY 
COMMITTEE, THIRD ANNUAL REPORT, at 25 (Leigh B. Beinen et al. eds., May 12, 
2008). 
 96. ILLINOIS COALITION TO ABOLISH THE DEATH PENALTY, 2009 ANNUAL 
REPORT, 11–14 (2009). 
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the remaining cases in which the death penalty has been 
imposed. All 13 cases were characterized by relatively 
little solid evidence connecting the charged defendants to 
the crimes. In some cases, the evidence was so minimal 
that there was some question not only as to why the 
prosecutor sought the death penalty, but why the 
prosecution was even pursued against the particular 
defendant.97 

The Illinois capital-punishment system operates like a grim lottery. It is 
therefore double unfortunate that neither the Illinois General Assembly nor 
the Supreme Court has taken steps to adopt any of the Commission’s four 
recommendations designed to bring a measure of rationality and objectivity 
to the system. 

4.  There Is a High Rate of Error Among Those Sentenced to 
Death in Illinois 

As of this writing, eighteen prisoners have been released from Illinois’s 
death row, representing approximately 10% of those given capital 
sentences since 1976.98 

5.  Studies in Many Other States Show that Capital Punishment Adds 
a Substantial Element of Cost to the Criminal-Justice System 

Although I do not have exact figures, I have been told by many 
knowledgeable trial judges, prosecutors, and defense lawyers that the 
incremental cost resulting from certifications for death is substantial- 
running into many millions of dollars annually. In my opinion, this money 
could and should be spent to better effect, instead of funding a state run 
system of retribution imposed on a tiny fraction of those convicted of 
homicide, through what amounts to a random selection process. 

6.  The Relatively Few Cases in Illinois Have Diverted Attention 
from the Pressing Need for Reforms to the State’s Entire 

Criminal-Justice System99 
This is a simple, obvious fact. The time and energy spent from 2000 to 

2002 by the Governor’s Commission, and since 2004 by the Capital 
Punishment Reform Study Committee, should have been devoted to 
                                                      
 97. REPORT, supra note 1, at 7. 
 98. STATE BY STATE DATABASE DEATH PENALTY INFORMATION CENTER, 
http://www.deathpenaltyinfo.org/state_by_state (last visited Jan. 23, 2012). 
 99. Approximately 2% of all felony indictments. 
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improving the entire criminal justice system in Illinois. Many of the 
Commission’s recommendations for reform apply with equal force, and to 
far more cases, than those certified as capital; the Commission 
recommended that the proposed reforms be instituted in non-capital cases 
to the extent they were applicable. Yet, despite the Commission’s 
recommendation,100 of the relatively few of the Commission’s proposals 
that have been adopted, only a tiny fraction have been put in effect in non-
capital cases. 

7.  The Capital-Punishment System Has Fallen into Disrepute and 
Abandoned by Countries Throughout the World and Has Become a 

Divisive Force in Illinois 
This too is indisputable. No country is permitted to join the European 

Union if its criminal system includes capital punishment. The United States 
stands in this regard with many countries whose human rights records are 
abysmal. 

Accordingly, I respectfully submit that Illinois, the other states,-and the 
federal government--should abandon capital punishment and concentrate on 
needed reforms to our entire justice systems. 

 

                                                      
 100. REPORT, supra note 1, at 83. 



 

 
 
 
 



 

DAY 2, SESSION 2: THE DEATH PENALTY AND 
WRONGFUL CONVICTIONS 

OSAMU KOBAYASHI* 
I am Kobayashi, a member of Aichi Prefectural Bar Association, which 

can be abbreviated to ABA. I am a member of defense team for Masaru 
Okunishi, who was condemned to death in Nabari Poisoned Wine Murder 
Case and is requesting a retrial. He is now seventy-nine years old. 

On April 5 this year, the Nagoya High Court responded to the seventh 
appeal with an order of retrial, which means re-opening of the procedure, 
and suspension of his execution. It has been forty-four years since the 
murder had taken place. This is the first decision of this kind in sixteen 
years among the death-penalty cases, and the fifth in the history of 
Japanese criminal justice system. Why has this false accusation has 
happened? I would like to point out the problems from this Nabari case, 
and to explore further discussion of whether we should continue executions 
in this current defective system. First, I’ll let you know the outline of the 
case. 

In March 1963, five women were murdered and twelve were injured 
who drank the poisonous wine at a social gathering in a village of Nabari, 
Mie Prefecture. After many days of extremely long hours of interrogation, 
Mr. Okunishi was forced to confess to the crime and indicted. He was 
acquitted at the Tsu District Court, but sentenced to death after appeal by 
the Prosecutor to the Nagoya High Court. His death sentence was 
maintained and finalized by the Supreme Court. He called for his innocence 
again and again. JFBA decided to work for his retrial and formed the 
defense counsel team. We got a decision for re-opening the procedure and 
suspension of the execution at the seventh appeal to the Court. The 
Prosecutor, however, appealed to the High Court for objection and 
therefore the High Court is currently taking this case for consideration. 

Next, I’ll point out the concrete problems with the case. One of the 
major problems involves the investigation stage. As is common with many 
wrongful convictions, in Japan, too much emphasis is placed on 
confessions. The police, who were unsuccessful of getting any material 
evidence, suspected Mr. Okunishi, who carried wine. He was forced to 
confess after extremely long and persistent interrogation, day and night, 
day after day, at the police station where he was taken forcibly by jeep. 
Police observed him even when he was at sleep and in the toilet. After his 
false confession, the police held a press conference and revealed the tape of 

                                                      
 *  At the time of these remarks, the Speaker was a member of the Aichi 
Prefectural Bar Association. 
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his confession, which had been totally controlled by the police with its own 
scenario. 

A second problem with investigation is a usage of a substitute prison, 
so-called Daiyo Kangoku in Japanese. After his confession, Mr. Okunishi 
was detained in Daiyo Kangoku at the police station, where many written 
statements of his false confession were made. 

A third problem is absence of defense counsel. There was no defense 
counsel at this investigative stage. Mr. Okunishi asserted his right to 
counsel after the indictment, when the guard of the Detention House asked 
him, ‘Don’t you hire any attorney?’ Of course the phrase saying that ‘I was 
properly informed that I have the right to counsel’ had been printed on his 
written statement beforehand, but actually he did not understand his rights 
at all. 

A fourth problem with investigation is a lack of scientific basis for 
expert examinations. The police thought expert examination could be an 
alternative to poor material evidence and two expert examinations were 
conducted. One examination was to show the poison was the same as the 
agricultural chemical substances which Mr. Okunishi had purchased. This 
result composed a major part of the death sentence. However, it proved to 
be different after the defense counsel held another scientific test in the 
course of retrial procedure. The other test was to prove that the cap of the 
wine bottle was opened by his teeth, just as he confessed during 
investigation. I don’t know if there has ever been similar expert 
examination here in Japan, but the result of this examination was also 
regarded as important evidence. However, in the retrial procedure, we have 
successfully proved that we cannot say that the mark on the cap was made 
by his teeth, and furthermore, cannot determine that the mark was made by 
someone’s teeth. 

Another point is that after Mr. Okunishi’s confession, the witnesses 
changed their testimonies regarding the time of arrival of wine bottles in 
order to maintain the police scenario: that is, Mr. Okunishi was the only 
suspect and no other person had a chance to put poison into the wine 
bottles. 

This change of statements was made by prosecutor. At that time, even 
police investigators could not understand the reason why the arrival time 
had to be changed. In Japan, prosecutors are expected to play a role to 
check the investigation by police, but prosecutors took the initiative of 
illegal investigation. 

A further major problem is an appeal made by the prosecutor. Mr. 
Okunishi was acquitted at the District Court. However, the prosecutor can 
and has indeed appealed to the High Court and secured a sentence of death. 

Another major problem is concealment of evidence. The prosecutor 
admits that there is much more evidence, which has not been disclosed to 
the defense counsel. We argue that as the case has been finalized by the 
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Supreme Court, there is no risk of destruction of evidence anymore. In the 
previous four cases of exoneration after retrials, prosecutors disclosed the 
evidence that had been concealed after the cases became final. Now the 
prosecutor is going against the precedents. 

Finally I’d like to talk about the ignorance of the principle in dubio pro 
reo. I’ve heard that this principle is originally from Germany, but this is 
also the most basic principle in our country. The District Court declared 
“not guilty” based on the principle of criminal procedure, in dubio pro reo. 
The court did not identify Mr. Okunishi as an offender because it could not 
exclude the possibility that someone other than Okunishi put in the poison. 
However, all other courts that have dealt this case ignored the principle and 
sentenced Mr. Okunishi to death. 

There are many other problems with the case but I’ll conclude my 
presentation soon because time is up. You will understand the problems we 
are facing in Japanese criminal system through Nabari case, which may 
share its problems with other cases. I myself often face similar difficulties 
in other retrial cases. This is the structural problem. Therefore, any 
execution under this system has the possibility of being an innocent case. 
The moratorium bill that JFBA is proposing has a strong base for 
enactment. Thank you very much. 

 



 

 
 
 
 



 

DAY 2, SESSION 2: THE DEATH PENALTY AND 
WRONGFUL CONVICTIONS 

 
CAPITAL CONSENSUS: HOW UNLIKELY ALLIES 

ARE HELPING TO FORGE A SHARED 
UNDERSTANDING ABOUT OUR BROKEN 

CAPITAL-PUNISHMENT SYSTEM 

VIRGINIA SLOAN* 
The election of Barack Obama as President of the United States will 

help restore our country’s commitment to the rule of law. During the 
campaign, President Obama repeatedly recognized that we are part of an 
inter-connected world in which countries can – and should – work with, 
learn from, and respect each other. While some policy-makers in 
Washington and around the country consider international opinion to be 
irrelevant to our policy and legal decision-making, I believe that this will 
now change as the Obama administration promotes international 
cooperation. 

There is no doubt that the views of our international allies have had an 
important impact on the death-penalty debate in the United States, 
including the decision-making of the U.S. Supreme Court and the lower 
courts, the federal and state legislatures, and the public and press. For 
example, the opinions of U.S. Supreme Court Justice Anthony Kennedy on 
executing juveniles and those with mental retardation appear to have been 
informed by international thinking. 

President Obama has also stressed the value of working together across 
party and philosophical lines. In the criminal-justice arena, in particular, 
Americans of all political stripes are now working together to address the 
risk of wrongful convictions and wrongful executions. The Constitution 
Project and its Death Penalty Committee have pioneered this kind of effort 
and are playing a unique and vital role in the national death penalty 
movement in the United States. 

Members of the Committee came together to address their profound 
concerns about the risk that our broken capital-punishment system is 
convicting, and even executing, the wrong people. The Committee, 
established in 2000, is co-chaired by Gerald Kogan, the former Chief 
Justice of the Florida Supreme Court and Chief Capital Crimes Prosecutor 
in Dade County, Florida, and Beth Wilkinson, who prosecuted and 
                                                      
 *  At the time of these remarks, the Speaker was Founder and President of the 
Constitution Project in Washington, D.C. She currently maintains this position. 
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obtained a death sentence for Oklahoma City bomber Timothy McVeigh. 
Its expert members, both supporters and opponents of capital punishment, 
include a former FBI Director, former federal and state judges, prosecutors, 
law-enforcement officials, victim advocates, capital defenders, and 
scholars. 

We invited individuals to serve on the Committee who believe the 
capital-punishment system is broken but who do not necessarily support 
abolition because we believed it would expand the audience, and ultimately 
those who share our concerns. The American Bar Association made a 
similar determination when it decided to pursue its moratorium resolution. 
In deciding to form the Committee, however, we first considered whether 
abolition of the death penalty would be hindered if reform was pursued. 
Consensus in the capital defense community was that the United States was 
nowhere near abolishing the death penalty and that it was important to 
promote intermediate steps to make the system more accurate and fair, to 
the extent possible. 

The unlikely allies who serve on the Constitution Project’s Committee 
have diverse experience with capital-punishment systems around the 
country. They looked at the death penalty nationwide, as well as from a 
state and local perspective, and are now promoting their recommendations 
for reform through public education, policy development, and legal work. 

Public opinion research has shown that people with the kinds of 
background and experience represented by Committee members are 
extraordinarily influential and persuasive in shaping the views of 
Americans. Moreover, Committee members have access to and credibility 
with the opinion leaders whose views the Constitution Project is working to 
change. They help to open doors that, unfortunately, our allies in the 
abolition community may be unable to open. 

In a variety of ways, the death-penalty supporters on the Committee 
have helped to establish the Committee’s credibility and to distinguish its 
members from those who support outright abolition. First, it would be hard 
to argue that Beth Wilkinson is secretly seeking abolition of the death 
penalty. Her membership on the Committee and her support for the reforms 
the Committee advocates effectively counter-claims that the Committee 
members are abolitionists in disguise. Instead, her support is considered 
surprising and has garnered much attention from the press, policymakers, 
and the public. 

Second, law enforcement officials can help counter “soft-on-crime” 
charges. They can persuasively argue that the death penalty drains critical 
resources from other law enforcement priorities, that it is ineffective, and 
that it makes mistakes that damage the system’s credibility. 

Another group that can help expand the audience for our concerns and 
counter “soft-on-crime” charges is that of the community of crime victims 
and their advocates. Unfortunately, this community has historically not 
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been included in the efforts of those concerned about the death penalty, and 
it has been mistakenly assumed that the victim community is a monolith in 
favor of capital punishment. This has changed, and in recent years some 
victim advocates have spoken out against capital punishment or in favor of 
reforms. 

When family members of victims, like Committee member Paula 
Kurland, speak out about their concerns about the death penalty, or even 
their opposition to it, they speak with great authority. They often cite the 
family divisions it creates and the lack of “closure” they experienced even 
after an execution. Many ultimately argue for a more humane approach to 
justice and are organizing to advocate for change. Paula’s daughter was 
brutally murdered on her twenty-first birthday. She became a victims’ 
advocate in Texas and, as a result of her experience with the system, an 
incredibly important and articulate member of the Committee and an ardent 
supporter of reform. Vicki Schieber, whose daughter was murdered when 
she was in graduate school, did not want the prosecutor to seek the death 
penalty because she knew the process would be long and arduous. Now she 
is active nationally, urging legislators to “repeal [the] death penalty and 
replace it with a sentence of life without the possibility of parole.”1 On 
founding Murder Victims Families for Human Rights, Renny Cushing 
noted, 

I knew that the death penalty is more than a political issue and more 
than a criminal justice issue. It is a human rights issue, and what group has 
greater moral authority to call for a consistent human rights ethic in 
responding to violence than victims’ family members, who know exactly 
how devastating it is when the most basic human right is violated.2 

Judges, like former Florida Supreme Court Chief Justice Gerald Kogan 
and a Committee member, can also help counter “soft-on-crime” charges, 
describing from a firsthand perspective the systemic failures evident in 
death-penalty cases and in particular about capital defendants who are 
represented by ill-trained, inexperienced, and overburdened lawyers. U.S. 
Supreme Court Justice Ruth Bader Ginsburg famously stated, “I have yet to 
see a death case . . . in which the defendant was well represented at trial.”3 

                                                      
 1. Vicki Scheiber & Carolyn Leming, Why Two Mothers Back Death Penalty 
Repeal, GAZETTE, FEB. 16, 2007, 
http://www.gazette.net/stories/021607/policol195206_32324.shtml. 
 2. Renny Cushing, A Message from Renny Cushing, Executive Director, 
MVHR, http://www.willsworld.com/~mvfhr/EDmessage.htm (last visited Jan. 23, 
2012). 
 3. Ruth Bader Ginsburg, Assoc. Justice of the Supreme Court of the United 
States, Remarks at the University of the District of Columbia David A. Clarke 
School of Law, Joseph L. Rauh Lecture: In Pursuit of the Public Good: Lawyers 
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This is truly a remarkable statement for a sitting United States Supreme 
Court Justice, who has seen petitions in hundreds, if not thousands, of 
capital cases. Other federal and state judges have agreed, and have also said 
that the system may well be allowing innocent people to be executed. In 
fact, it was concerns about the conviction of innocent people that prompted 
the Conference of (State) Chief Justices to oppose the Streamlined 
Procedures Act (SPA) in Congress several years ago. The SPA would have 
dramatically reduced procedural protections for capital defendants and thus 
increased the chances of wrongful convictions and executions. 

Because victims’ families and judges are sharing their experiences, 
Americans now understand that our criminal-justice system makes terrible 
mistakes and that these mistakes have terrible consequences, not only for 
the innocent or wrongly convicted persons but also for the crime victims 
who so desperately seek resolution of their cases only to find out that the 
real perpetrators were never apprehended. Society at large also suffers 
because that perpetrator may continue to commit more crimes. While 
authorities believe that the case has been closed, in reality an innocent 
person has been mistakenly convicted. 

In sum, we can only succeed in reforming and ultimately abolishing the 
death penalty if we expand beyond our base of abolitionists. There is not a 
majority of Americans who support abolition, especially on moral grounds 
alone. The Constitution Project’s strategy is working to expand our 
messengers and our audience. Ultimately, we hope to create a majority for 
abolition as those who conclude that the system does not, and cannot, work 
join forces with those opposed to the death penalty on moral grounds. 

These are some of the ways the Project is helping to make that happen: 
The Committee has issued two consensus reports and 

recommendations. The second report, MANDATORY JUSTICE: THE DEATH 
PENALTY REVISITED, was issued in 2006, and it updates and supplements 
the Committee’s original report, MANDATORY JUSTICE: EIGHTEEN 
REFORMS TO THE DEATH PENALTY, issued in 2001. In these reports, the 
Committee recommends a wide array of reforms, including eliminating 
procedural barriers to judicial review of the merits of claims, improvements 
to the system for providing lawyers for individuals charged with capital 
crimes, excluding juveniles and individuals with mental retardation (now 
accomplished through landmark Supreme Court rulings) and mental illness 
from capital prosecutions, eliminating systemic racial disparities, 
expanding access to DNA and other evidence of innocence, creating 
regularized systems for reviewing exonerations and learning from them, 

                                                                                                                           
Who Care (Apr. 9, 2001), http://supremecourtus.gov/publicinfo/speeches/viewspeec
hes.aspx?Filename=sp_04-09-01a.html. 
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videotaping of interrogations, and creating stringent standards for forensic 
laboratories.4 

These reports have been relied upon by our allies and by policymakers 
and the press around the country. The consensus achieved by the 
Committee has served as a springboard from which the Project has 
launched an advocacy campaign for reform that includes public education, 
legislative efforts, and legal work. 

Our work builds on the exoneration of so many people who were 
wrongly convicted, and their subsequent release from prison and death row. 
These exonerations have dramatically reshaped Americans’ perspective 
about, and confidence in, our criminal justice system. Since 1973, 130 
people have been exonerated from death row and the average number of 
exonerations has increased to five per year.5 After being exonerated, many 
speak out in tragic and compelling accounts that have increased public 
understanding about the failures of the system. 

DNA evidence has led to scores of exonerations in capital and non-
capital cases, increasing the public’s understanding of the basic flaws in the 
system.6 As Judge William S. Sessions, a former FBI Director and 
Committee member, reported in a 2007 article in Jurist, “DNA evidence 
has supported more than 30,000 prosecutions and has led to more than 200 
exonerations, including those of fifteen death row inmates.”7 Since he 
wrote that article, DNA evidence has exonerated two more death row 
inmates. It is important to understand that DNA evidence is available in 
only around 10% of criminal cases. It has highlighted the many systemic 
flaws that led to those wrongful convictions in the first place, but 
Americans must remember that there are many criminal defendants whose 
cases suffer from the same systemic flaws but who cannot rely on DNA to 
clear them. 

However, even these dramatic mistakes have not been enough to 
convince the majority of Americans that the death penalty should be 
abolished. Polls in our country show that the majority of Americans still 
                                                      
 4. The recommendations of the report of the Constitution Project’s Death 
Penalty Committee and the Illinois Commission on the death penalty are similar in 
many respects. They differ by geographic focus in that the Illinois Commission was 
composed of people solely from Illinois and addressed issues that pertain to the 
state while the Constitution Project’s committee members come from across the 
country and looked at the death penalty nationwide. 
 5. Fact Sheet, THE DEATH PENALTY INFORMATION CENTER, 
http://www.deathpenaltyinfo.org/documents/FactSheet.pdf. 
 6. See William S. Sessions, DNA Evidence and the Death Penalty, JURIST, 
May 30, 2007, http://jurist.law.pitt.edu/forumy/2007/05/dna-evidence-and-death-
penalty.php. 
 7. Id. 
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support the death penalty, either strongly or with reservations—although 
the numbers have decreased somewhat, and they decrease still further when 
life without parole is an alternative. Fortunately, polls also show strong 
concerns about the system and strong support for important reforms. 

And as public concern over the death penalty increases, policymakers 
are beginning to respond. The Constitution Project provides testimony and 
advocates for legislative changes in venues across the country. For 
example, it advocated in Congress for the Innocence Protection Act (IPA) 
to increase protections for those charged with capital crimes. It coordinated 
the legislative fight to oppose the Streamlined Procedures Act, which 
would have eviscerated the right to habeas corpus. Congress passed the 
IPA, but with some unfortunate amendments that lessened the bill’s impact, 
and defeated the SPA. 

The Project has also helped to advocate for changes in a variety of 
states, including New York, where, after its highest court declared its death 
penalty statute unconstitutional,8 the state’s legislators decided against 
fixing the flaw and reinstating the death penalty. Other states, including 
Montana, California, North Carolina, and Tennessee are reviewing their 
death-penalty systems. 

Courts have also played a role in the changing landscape. The U.S. 
Supreme Court has issued landmark court decisions finding that the death 
penalty is unconstitutional for those who were juveniles at the time of their 
crime and those with mental retardation. Courts on every level have also 
repeatedly reversed capital convictions because of egregiously inadequate 
defense lawyering. The Constitution Project has filed amicus curiae (friend 
of the court) briefs in several of the most important of these cases, 
including: 

� Smith v. Texas, in which the U.S. Supreme Court twice struck 
down the Texas Court of Criminal Appeals’ failure to follow the 
Supreme Court’s previous rulings in the case regarding the 
introduction of mitigating evidence. 

� Miller-El v. Dretke, which challenged racial discrimination in jury 
selection. 

� Roper v. Simmons, which found the juvenile death penalty 
unconstitutional. 

� Banks v. Dretke, which successfully challenged prosecutorial 
misconduct. 

� Snyder v. Louisiana, which challenged racial discrimination in jury 
selection. 

                                                      
 8. People v. LaValle, 817 N.E.2d 341, 367 (N.Y. 2004). 
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At the same time, in other cases, courts are refusing to address 
egregious instances of injustice, errors, and racial discrimination. Often 
they are prevented from doing so by laws that create procedural obstacles 
to courts considering the merits of claims. The Constitution Project has 
advocated in its consensus recommendations and in letters or statements 
from former prosecutors and judges that these procedural obstacles must be 
eliminated and that courts must consider the merits or risk executing an 
innocent person. 

In Texas, for example, the trial judge and prosecutor in the capital 
prosecution of Charles Hood were alleged to have had an affair, but they 
refused to respond to questions from Mr. Hood’s lawyers, and the courts 
would not order them to do so. The Constitution Project organized a group 
of thirty former federal and state prosecutors and judges who, in a letter to 
Governor Rick Perry, urged that the execution be delayed while the affair 
was investigated. Another group of 36 legal ethicists argued that an affair 
between a judge and prosecutor would render both the conviction and 
sentence “invalid per se.” News articles and editorials about these letters 
and the facts of the case added to the pressure and then, somewhat 
surprisingly, the Texas Attorney General agreed that a stay was in order. 
Finally, a judge ordered depositions of the judge and prosecutor, which 
resulted in their admitting the affair. The Texas Court of Criminal Appeals 
stayed the execution, but on a matter unrelated to the affair. Mr. Hood’s 
attorneys continue to seek a new trial on the grounds that the affair violated 
Mr. Hood’s right to a fair trial. 

Troy Anthony Davis is awaiting execution in Georgia, despite the fact 
that seven out of nine trial witnesses changed their original testimony 
against him, and several new witnesses implicated another man who is one 
of the two witnesses who did not recant their testimony. His execution was 
stayed twice as various state and federal courts, including the United States 
Supreme Court, considered his case but ultimately refused to examine the 
merits of his claim. Again, the Constitution Project has advocated for a full 
judicial review, through strategically timed and placed opinion pieces by 
Judge Sessions and by statements by a large group of former state and 
federal prosecutors and judges who believe it is a travesty to execute 
someone when there are such significant concerns about whether he is in 
fact guilty. 

Through public education, legislative advocacy, and support of 
litigation, the Constitution Project is promoting badly-needed changes and 
increasing public awareness that this country’s capital punishment system 
is flawed, and perhaps fatally so. By working together, advocates for 
reform, moratorium, and abolition are convincing the American public, as 
well as judges and elected officials, that the wrong people, and even 
innocent people, are being sentenced to death. This is a conclusion shared 
by our allies around the world—that for pragmatic or human rights-based 
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reasons—the death penalty is not an appropriate or effective law 
enforcement tool. For those seeking abolition, the message is clear; by 
increasing the numbers and kinds of messengers, we will broaden the 
audience sharing our concerns and advocating for reform, moratoriums, or 
even abolition. Ultimately, the more people know about the failures of the 
system, the greater the chance that abolition of the death penalty will 
become a reality. 

 



 

DAY 2, SESSION 2: THE DEATH PENALTY AND 
WRONGFUL CONVICTIONS 

QUESTION & ANSWER SESSION 
KIRK BLOODSWORTH: Thank you to all the panelists. I would like 

to say to Mr. Kobayashi that I would be honored to write a letter on your 
behalf because I think that you have a strong case. It is just a shame that it 
is taking forty-four years to prove a point that we in the United States know 
happens all the time. As you all know, I was wrongly convicted in 1984 for 
the brutal murder of a child. It went across the United States, and it went 
clear as far east as London, as far west as Japan. My issue, basically, is 
how these wrongful convictions occur. 

Ginny Sloan and I have known each other for a long time, ever since 
Don Edwards’s subcommittee’s hearing on innocence and the death penalty 
many years ago. Bad lawyers is an important issue. If you don’t know how 
to defend a death-penalty case, it is like being a taxi cab driver and thinking 
you can fly an airplane. You should not be made to represent someone in a 
death-penalty case if you don’t know how to do it. Mr. Hodgkinson and I 
were talking earlier with someone about lawyers sleeping during a trial. 

In my case, I saw my first attorney three times in ten months, for ten to 
twenty minutes each. When I was getting ready to be sentenced—the 
verdict was already getting ready to come down and we were getting ready 
to take sentencing to the jury—he looked at me and said, You had better 
come clean. You had better tell me if you had anything to do with it. This 
was after ten months of me telling him I was innocent. These are the things 
that plague our system. 

During my two days here, I have told everyone—Japanese and 
delegates as well as others in the EU and all the other people here—that the 
most important thing to me, in working for the Justice Project is fairness 
and accuracy. Get things right, like Mr. Kobayashi said about your 
defendant’s tooth marks, stacks of evidence. 

In my case, the state withheld evidence about two other suspects. 
Because my lawyer did not want to pursue it, when asked for an 
investigation about the other suspects, he forgot it. There was never an 
issue. There was never a paper about another suspect. He never 
investigated the case. Investigation is the key. It is a big key. You have to 
be able to get out there, find out what the state has. The government in 
itself should give you everything about another person responsible for the 
crime. 

If we had done this in the beginning, Shay Ruffner may have not 
committed another crime before he went to jail. That was the person who 
was responsible for Dawn Hamilton’s death. The woman in Gulf Point, 
Maryland need not have died had the police investigated the report about 
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Shay Ruffner, the real killer. That came across the desk of the police in 
Baltimore ten days before I was arrested. 

My point is that we need to really establish these reforms, and that is 
what I am about. Thank you. 

 
AUDIENCE MEMBER: I am from Singapore. On the eve of an 

execution, I took out an application on behalf of a Malaysian boy who was 
convicted for trafficking heroin. His lawyer, the leading lawyer in town, 
who represented him, did not raise two of the most important points—the 
access to counsel issue and also the confession statement which was 
recorded but not signed by a police officer. 

The court of appeals told me it was too late to bring any arguments 
before the court. In response to this, I asked the Chief Justice, Are you 
going to maintain that an innocent be hanged because of procedures under 
which you do not have jurisdiction to assess these issues one day before the 
execution? The Chief Justice of Singapore said, and I am quoting from the 
local media controlled by the government, that a man could be hanged in 
Singapore for want of procedure. Yes, I have seen it done. The Constitution 
of Singapore says that no one shall be deprived of his life, save in 
accordance with law. So in accordance with law must mean that an 
innocent should not be hanged only for want of procedure. 

Now, I would like to ask whether there is any way that judicial 
accountability can be maintained by a body of judges around the world. Is 
there an international body that can bring judges to be accountable for such 
a statement, for example? 

 
VIRGINIA SLOAN: I might suggest that this is the kind of second step 

that might come from a conference like this. We have in this room, 
practitioners and advocates, but very few judges. Maybe that is another 
conference that should be held. 

I might also comment that we have the same kind of problems in the 
United States—not only with judges who are that unfeeling and uncaring 
and refuse to follow the law and the Constitution, but also with legislators. 
I can tell a quick story about Kurt Bloodsworth. He referred to our meeting. 
He had just been released from prison and I was working as a lawyer for 
Congress. We held a hearing about innocent people who had been on death 
row and who had been exonerated, and Kurt was one of our witnesses. 

One of the members of Congress asked the witnesses, Now that you 
have been through this horrible experience and have come this close to 
being wrongfully executed, do you still support the death penalty? What is 
your position on the death penalty? Of course, every single one of them 
said, I am not for it anymore. If I ever was, I am now opposed to it because 
I have seen how the system works. And one of the members of the panel, 
one congressman from Florida said, Well, I still support the death penalty 
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because if we have to execute some innocent people to get to the guilty 
ones, that is okay with me. So sadly you are not alone. 

 
VIRGINIA SLOAN: The Florida Congressman I mentioned was 

eventually defeated, but I do not think it had anything to do with that 
comment. His defeat was justly deserved. 

 
AUDIENCE MEMBER: I am from Malaysia, where there is no right to 

even one phone call after you are arrested, and there is no access to a 
lawyer before one receives a death sentence. There is no right to disclosure 
in pretrial discovery or to open-file discovery. For a person to get a chance 
of having a fair trial, all his rights have to be there. There are a whole lot of 
things that actually need to be focused on. There is a great need for a 
serious campaign about the right to a fair trial. 

 
TOM SULLIVAN: I was with some members of the Japan Federated 

Bar Association this morning. They told me that under the law of Japan, a 
suspect can be held for twenty-three days with very limited access to a 
lawyer. My response was, That sounds more like Russia in the old days 
than Japan in 2005. I am astounded. So we have a long way to go. 

When I compare that to what is going on in Illinois, we look pretty 
good. And yet, even with all our procedures, we have come up with a 
batting average of execute twelve, exonerate thirteen. How would you like 
to have a doctor that operated on you with that kind of record? And yet 
these people are being sentenced to death. So we have a long way to go not 
just in Illinois but also in many other places, including Malaysia. 

This is one of the reasons why we recommended that there be this 
complete proportionality review on appeal. It would give the reviewing 
court the opportunity to compare all cases in which there was an indictment 
for murder against the relatively few cases in which there is a death verdict. 
If those statistics were available, they could be made available to the trial 
court as well. 

But unless the trial judge either is the one who is imposing the sentence 
or has the right to override the jury verdict, it really does not matter what 
the trial judge knows. In Illinois, if the jury gives a death verdict, that will 
go to the Supreme Court unless the judge grants a whole new trial. So there 
are certain impediments in Illinois.  

But one of the ways to do it is to collect statistics at the trial court level 
throughout the jurisdiction of all murder cases. It will cost money and it 
really needs to be supported by the government. As the chair of the Capital 
Punishment Review Study Committee, I am leading an effort in Illinois 
now through this committee to collect and study those statistics, which the 
legislature refused to do. I am hoping that we will make some kind of 
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breakthrough. I understand that there are similar projects in New Jersey and 
New York. 

 
AUDIENCE MEMBER: I come from Taiwan. I am a senior prosecutor 

in the Ministry of Justice. I would like to share my experience. The Taiwan 
government is now open to abolishing the death penalty. We will take a 
step-by-step approach, gradually to abolish the death penalty. We can see 
the numbers. In 1998, we had thirty-two executions; in 1999, twenty-four; 
in 2000, seventeen; and in 2001, ten; in 2002, it was nine; in 2003, it was 
seven; in 2004, it was three; this year, we only had one execution. 

Before the case goes to sentence, there is due process. We also learned 
from the United States to use cross-examination. We question the police, 
the government questions the prosecutor, the government questions the 
judge during the trial—at every step, those involved have to make a record. 
We use videotape to record every step of the procedure to make sure that 
no wrongdoing occurs during the procedure. We also pursue intentional 
wrongdoing. There are laws under which you can sue the prosecutor and 
sue the judge and ask for compensation. 

Our government also views a lot of assistance. You have to educate 
people, the public, to accept to abolish the death penalty and you have to 
build a lot of systems to support that. So we amended our criminal 
procedure law, and we built a system of what we call deferred indictment. 
The program that we have has two parts: one part is to protect the victim’s 
family. Another part is to protect the person who comes from jail. He can 
normally go back to the society and to learn how to survive in society. So 
we use a different way to build our system and, hopefully one day, to 
abolish the death penalty. That is our policy. We have already done things 
and we are very thankful we had the chance to share this experience with 
the international community. 

I will bring back, everyone’s experience to our country. I will promote 
our country to abolish the death penalty. Thank you very much. 

 
AUDIENCE MEMBER: You have described the improvements and I 

think, of course, every country has a challenge to improve the criminal 
system. But why is a moratorium needed? Is there anybody that can take 
the floor about the necessity of a moratorium? I would like to address this 
question to Mr. Sullivan. If there is a wrongful conviction that is someone’s 
fault, why do we have to have a moratorium on executions? For instance, if 
there is clemency, why do we need a moratorium? And after the 
moratorium on executions, are various reforms and recommendations 
provided by your commission sufficient to improve that criminal 
procedure? Why carry out the moratorium first and after that make 
improvements in procedures? 
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Of course, we have been proposing the moratorium now at the JFBA, 
but sometimes we are very openly criticized that it is just abolition in 
disguise. So I would like to know the real meaning of a moratorium. Why is 
a moratorium really needed? Mr. Sullivan, can you answer the question? 

 
TOM SULLIVAN: I think that you should hand the microphone to Ms. 

Fleischaker. She can explain what her official function is. 
 
DEBORAH FLEISCHAKER: I’ll try. In the United States, the 

American Bar Association has taken the position that we need a 
moratorium for a number of reasons.  

One, we need to really examine our system. We can’t count on finding 
the errors in every individual case until we step back and examine the 
system from a larger vantage point. We can’t examine the system well 
when we have the pressure of executions always coming. So we need to 
have a moratorium so we can really step back and look at what’s happening 
from a larger perspective.  

In addition, you mentioned the power of clemency and commutation as 
a safeguard to the system. I can only speak to how that works in the United 
States. Unfortunately, clemency is not used in a way which it may have 
been intended originally. Clemency isn’t granted very often, and too often 
governors and parole boards who have the power to grant clemency are 
saying the courts have done their job; the courts have already heard this 
case; there have been many appeals; and so why should we do something 
that the courts didn’t think they needed to do? So while it would be nice to 
think that the clemency system and the commutation system serve as our 
failsafe to make sure that we don’t have wrongful executions, I don’t think 
that it is working appropriately as it now stands. 

So we need a moratorium to make sure that we can examine that 
system, put in any necessary reform, and make sure that the system, if 
we’re going to let it work again, works the way it was designed to work. 
That would be my short answer. 

 
MODERATOR: I guess the discussion is moving in the direction of the 

need for moratorium, so on this point, are there any comments about the 
moratorium and why it is needed? Mr. Hodgkinson, please. 

 
PETER HODGKINSON: You may not get the answer that you wanted 

from me. You have raised some general criticism about the moratorium 
movement. We try very hard to dissuade governments from taking the 
moratorium route to replacing the death penalty. For this approach we rely 
on the annual data of the United States of America as to how faulty 
administration of the death-penalty system is in a country that is so well 
resourced. 
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People want to use the moratorium really as a delaying tactic in some 
countries that I’m working in. We want to dissuade that. There are other 
very fractured moratoriums going around the world as well. There’s a 
danger in a number of countries where they have had no executions. That 
may have just happened by mistake or it might have happened because the 
Minister of Justice has not signed death warrants. This places a false sense 
of security on those individuals worldwide who are working towards 
replacing the death penalty. In countries that have de facto abolition with 
respect to executions, some of them suspend the entire process of the 
capital punishment system, while others just suspend the executions. 

Malawi is one of the countries I’m working in. There have been no 
executions in twelve years. That can change tomorrow. But because there 
have been no executions, the abolitionist movement and the evidence-based 
replacing-the-death-penalty movement have done nothing in Malawi. But 
400, 500, 600, 700, 800 individuals are finding themselves stacked up, still 
subject to the capital-punishment process. 

So every now and then, the EU, locally supported by governments 
within the European Union, send in lawyers to sift through the backlog of 
cases to determine those that are capital or not capital. With regard to the 
U.S. experience and your reform or repeal argument: I think the system is 
beyond reform. The evidence, I think, is absolutely compelling that the 
system is beyond reform. So in the work that I do, in the countries that I 
work in, that have minimal resources, I’d rather they didn’t expend those 
minimal resources in the foolish prospect that they could actually reform 
the system within any or whatever system we happen to be working in. I 
would rather that use those resources to do what we also suggested—to 
reform the entire process of criminal justice and replace the death penalty, 
rather than correct the errors within the administration of the death penalty. 
That is my perspective for a global use or non-use of the moratorium. 

 
MODERATOR: Would anyone like to respond to that? 
 
VIRGINIA SLOAN: Yes, I’d like to respond to that. I’m sure you are 

right with regard to other countries around the world, and I cannot speak to 
their political situations. I can speak to the politics of the United States 
regarding this issue and regarding criminal justice reform. Moratorium and 
reform efforts are not the way any of us would want to go in an ideal world. 
But we who work on this issue and work on criminal justice reform 
generally have all become very practical about it. We have no chance at the 
moment of abolishing the death penalty. And Tom Sullivan has very 
eloquently articulated that we have no chance of passing the kind of 
criminal-justice reforms that we all believe are desperately needed. 
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So moratorium and reform efforts in the United States are an effort—
sometimes a desperate effort—on our part, to save lives where we can. And 
if we can get to abolition, we will and we want to. But right now, we can’t. 

 
AUDIENCE MEMBER: I just wanted to follow up very quickly 

because I think that Peter and Ginny both have the right idea, which is that 
every country has extremely complicated systems; and every country has 
political considerations that the people in that country know better than 
anyone else. And if there are places where you can skip ahead from reform 
and moratorium and go straight to abolition, by all means do it. I think that 
that’s fantastic. But there are also places where that simply won’t work. 
The United States is a place where that won’t work. And Japan may also be 
a place where we can’t skip ahead from reform and moratorium.  

So those steps are incredibly important because while we have this 
system, we have innocent people being swept up; we have unfair death 
sentences; we have no due process, and we have to do our part to at least 
stem that tide while we work for the political situation in our country to get 
more receptive to the abolition argument. We can’t skip ahead. 

But Peter is exactly right that in countries that may be ready for that 
argument, we should use it. I think that there’s a common ground here that 
maybe we sometimes forget about—that we simply have to respect that 
people in their countries understand the situation in that country better than 
anyone else can. We need to respect the views of those people in figuring 
out how to get from point A to point B. I think we all have the same point 
B. 

 
MODERATOR: Criminal justice reform and moratorium pros and cons 

have been taken up in a heated discussion, but we don’t have time for more 
about them in this session. In session 3, we want to take up pros and cons 
of the moratorium again. So the very last question will be posed by the 
gentleman at the end. 

 
AUDIENCE MEMBER: Just from a European perspective, I support a 

moratorium based on the experience of the Council of Europe in Eastern 
Europe. All the countries there were retentionist countries. Under 
Communist rule, they executed many people. And it was a difficult 
transition—both democratic transition and economic transition were 
psychologically, politically truly demanding of the populations of those 
new democracies.  

Our experience was that introduction of a moratorium as a first step 
was what saved the situation, what made it possible for the population to 
adapt to the thought of a legal system without the death penalty in a way 
that would immediately stop executions. An immediate moratorium was the 
condition precedent before joining the Council of Europe, to be followed 
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gradually over time by abolition after ratification of the protocols of the 
European Declaration of Human Rights. 

This sequence of steps has in practice proved very effective. From the 
Council of Europe’s perspective, I can recommend that this sequence be 
kept also in those other developed countries where immediate abolition is 
politically still very difficult and where a moratorium will show to the 
population at large that, that stopping executions does not lead to an 
explosion of crime or to chaos. This is actually a way that is worth pursuing 
in the direction of the final objective, which must of course be definitive 
abolition. 

 
PETER HODGKINSON: I do not at all disagree with what you have 

said. I was the death penalty expert in the bulk of these countries over the 
last twelve years for the Council of Europe. But there was a specific 
purpose to the moratorium. It was not one of these languishing 
opportunities to prevaricate and/or to fix it. There was a specific purpose, 
spelled out, understood, and agreed by all the parties to this. So you 
suspend executions at the moment, and then you work toward using the 
space that the suspension creates to actually work definitively to resource 
the transition from having the death penalty to not having the death penalty. 

The word “moratorium” has become rather debased, in the common 
parlance. In everything I write, the only moratorium model that I will 
support is the Council of Europe’s moratorium model because it has a 
specific objective and also provides the transitional means and resources to 
move towards the replacement of the death penalty. So I don’t disagree, but 
I just wanted to put it in context. 

 
MODERATOR: Thank you very much. In session three, moratorium 

will continue to be discussed. I know that there are many people who wish 
to take the floor and I am sorry that the time does not allow me to ask 
everybody to speak up. But session three still gives the opportunity to 
continue to discuss moratorium. So we would like to complete session two. 
Thank you very much. 

 



 

DAY 2, SESSION 3: VOLUNTEER LAWYERING 
AND THE ROLE OF LAWYERS IN THE DEATH-

PENALTY DEBATE 

RONALD J. TABAK* 
KEI SHINYA (INTRODUCER): This is the third and last session and 

this is about volunteer lawyering and the role of lawyers in the death 
penalty debate. We have had a very exciting discussion about moratorium. 
Of course, we wanted to continue that. But we would like to turn to the new 
subject: “Volunteering lawyering and the role of lawyers in the death 
penalty debate.” 

There are two pillars in the debate. One is the discussion of death 
penalty: what is the role to be played by lawyers. The other aspect is 
volunteer lawyering. That is to say, there are difficult death-penalty cases, 
but what is the role to be played by the volunteers, the lawyers or bar 
associations? 

First, I would like to call upon Mr. Ronald Tabak, who has long-been 
involved with the ABA. It was in 1997 in February that I heard about this 
kind of moratorium because of the ABA’s moratorium resolution. In that 
resolution, the ABA did not take any position either for retention or 
abolition. I guess the background against which this resolution was made 
has illustrated that lawyers can play a very important role to play with 
regard to the death penalty by campaigning for moratorium. Based upon 
that, I think, that resolution was issued. So now I would like to call upon 
Mr. Tabak to make presentation. So Mr. Tabak, please. 

 
RONALD J. TABAK: Thank you very much. It is a real pleasure to be 

here. I want to thank the Japanese Federation of the Bar Association and 
particularly Maiko Tagusari, whom we would like to take back with us to 
the United States, as well as the European Commission and the ABA. 

MY INITIAL INVOLVEMENT WITH CAPITAL PUNISHMENT 
I will start by discussing how I got involved with this subject as a 

volunteer lawyer. After getting my firm’s agreement that I could spend 
40% of my time doing pro bono work, I contacted the NAACP Legal 
Defense Fund (LDF) and asked whether I could work on a civil-rights case, 

                                                      
 *  At the time of these remarks, the Speaker was Special Counsel and Pro 
Bono Coordinator at Skadden, Arps, Meagher & Flom, LLP. He was also Co-chair 
of the Death Penalty Committee of the American Bar Association’s Section of 
Individual Rights and Responsibilities. He currently maintains these positions. 



184 THOMAS M. COOLEY LAW REVIEW [Vol. 28S 

such as a case concerning racial discrimination in housing. LDF responded 
that it would like me to represent a death row inmate in a federal appeals 
court. 

I replied that that was about the stupidest thing I had ever heard of, for 
several reasons. I had minimal experience in criminal law and no 
experience in murder cases, not to mention death-penalty cases. I had never 
orally argued an appeal about anything. And I was under the impression 
that there were more than enough lawyers representing death row inmates 
in frivolous appeals. 

LDF responded by saying first that most appeals by death row inmates 
were not frivolous. At that time (1983), about 70% of all death row inmates 
who lost in state courts were winning in federal courts—whose judges were 
more independent due to their life tenure. Second, LDF pointed out that no 
matter how poor you were, you had no legal right to have a lawyer 
appointed for you after your first appeal. Third, LDF said that I was the 
most qualified person in the entire country available to represent this death 
row inmate. I said I would try anything once, if given proper guidance. 
Fortunately, Jack Boger of LDF provided tremendous guidance. 

We had just one week to write up our first brief, on issues that I’d 
never dealt with before. With the help of Mr. Boger, my colleagues and I 
wrote up half the brief, while he wrote the other half. I later wrote the 
entire reply brief, with Mr. Boger’s guidance and the assistance of my 
colleagues. 

Later that year, I argued the case in the federal appeals court. In most 
cases, that is the last stop because the United States Supreme Court takes 
fewer than one hundred cases of any type in a year. We won unanimously. 
Thereafter, people I had met in Georgia while preparing for the appeals 
court argument got me involved in some other death-penalty cases. 

Then, the United States Supreme Court did take up my first case. I told 
LDF that if it felt someone else with more experience should handle the 
case in the Supreme Court, it should just let me know and I would not be 
offended. But LDF felt that I should brief and argue the case in the 
Supreme Court, with Mr. Boger’s continuing guidance. So one and a half 
years after I first began working on my first-ever death-penalty case, and 
somewhat over a year after I did my first-ever oral argument in any 
appellate court, I argued this case before the United States Supreme Court. 
We won by a vote of five to four. 

FORMATION AND WORKS OF THE ABA DEATH PENALTY  
REPRESENTATION PROJECT 

When preparing for the appeals court argument in that first case, in 
1983, I met for the first time with, among others, Stephen Bright and 
George Kendall. That same year, the three of us approached the American 
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Bar Association (ABA), through its Section of Individual Rights and 
Responsibilities (IRR). We asked if IRR could get the ABA to set up a 
project that would find lawyers for death row inmates who had no lawyers. 
Up to that time, the Association of the Bar of the City of New York (of 
which I was a member) had undertaken some such efforts, but the ABA had 
not. 

A few years later, the ABA did set up such a project. It is now headed 
by Robin Maher, who spoke earlier in this conference. That project finds 
lawyers who, like me in 1983, are from law firms that mostly handle civil 
matters and who know next to nothing about criminal law and persuades 
them to represent people on death row. These pro bono lawyers typically 
have substantial guidance, training, and mentoring by lawyers who do have 
experience in this area. Fortunately, there now are manuals in various states 
about how to deal with these cases. There is also a treatise about the legal 
procedures involved in habeas corpus proceedings—which are the vehicle 
by which you can attempt to secure relief from the federal courts. The 
project also has a website (www.probono.net/deathpenalty) with links to 
various manuals, background materials, cases, and other resources that are 
very useful for lawyers handling these matters. 

In the several years preceding the Tokyo conference, 137 firms either 
took on representing a death row inmate directly or prepared friend of the 
court briefs through the ABA Death Penalty Representation Project. Others 
were recruited earlier, and more have been recruited since the Tokyo 
conference. Some of those recruited have later become leaders of 
corporations’ law departments—including the General Counsel of Merck, a 
leading pharmaceutical company. 

In its first decade, the ABA Death Penalty Representation Project 
played a leading role in getting our federal government to fund, in most 
death penalty states, offices that either represented death row inmates in 
state post-conviction and federal habeas corpus proceedings or helped pro 
bono lawyers who undertook such representation. Also, the Project worked 
to defeat efforts to weaken further, by statute, our federal courts’ ability to 
rule on the merits of the serious constitutional issues that so often are 
presented in these cases. 

The Supreme Court was already limiting the ability to secure rulings on 
the merits of habeas corpus cases. For example, the second time that I 
argued in the Supreme Court, I lost by five to four even though not one 
justice stated that what had happened to my client had been constitutional. 
Because the defense lawyer at trial had not objected at the time required by 
state law, the majority held that the constitutional issue—on which we had 
won unanimously in the federal appeals court—could not be considered by 
the federal courts. So that client was executed. 

Also, the Supreme Court had, by that time, adopted an anti-retroactivity 
doctrine. This meant that you could still lose and be executed even if, by 
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the time your case entered federal court, the Supreme Court had in 
somebody else’s case decided in favor of the exact claim that your lawyer 
had been raising throughout the proceedings. You would now lose if the 
Supreme Court ruling had been handed down after the conclusion of your 
state court direct appeal from the trial result. The Supreme Court, in effect, 
was telling the defendant in such a case: Too bad. You cannot get a federal 
court to rule in your favor because we did not rule early enough on a claim 
that you had raised all along. 

The Supreme Court also had added some restrictions on when a 
prisoner could go back to the federal court a second time. 

While bemoaning these Supreme Court decisions, the ABA Project 
tried to prevent even further restrictions on habeas corpus. It succeeded 
very well during the Reagan and George H. W. Bush administrations. But 
then in 1996, Congress passed, and President Clinton signed, a law with a 
fraudulent title: The Anti-terrorism and Effective Death Penalty Act 
(AEDPA). This curtailed habeas corpus significantly further than the 
Supreme Court had done. 

In the wake of the Oklahoma City bombing, President Clinton had 
demanded that Congress pass a crime bill. He chose not to veto the AEDPA 
legislation that emerged, even though it included habeas-eviscerating 
provisions that had been blocked in Congress during the administrations of 
the two Republican presidents who had preceded him in office. 

One of the results of this law is that, even if you do not have any of the 
other problems I have mentioned and the federal courts recognize that the 
state courts were wrong in rejecting your federal constitutional claim, you 
cannot secure relief if the state courts were not “unreasonably” wrong. So 
you can get executed despite your constitutional rights having been violated 
in a manner that may well have affected the outcome of your case. 

At about the same time as the AEDPA’s enactment in the mid-1990s, 
Congress eliminated all funding for the resource center offices. 

THE ABA’S CALL IN 1997 FOR A COMPLETE 
MORATORIUM ON EXECUTIONS 

The press reporting on the AEDPA was essentially that Congress had 
simply precluded frivolous claims from taking up the time of our courts. 
But that was not true. Instead, what Congress very deliberately did was to 
prevent the federal courts from ruling on the merits of meritorious claims 
of serious violations of fundamental constitutional rights. 

We in the IRR Section decided that the AEDPA and the defunding of 
the capital punishment resource centers were “the last straws.” We felt that 
the time had come for the ABA to call for a moratorium on all executions, 
due to the systemic unfairness with which capital punishment was being 
implemented in the United States. Among the earlier “straws” were the 
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Supreme Court holdings that it was constitutional to have a pattern of racial 
disparity in implementing the death penalty, that it was constitutional to 
execute the mentally retarded and juveniles, and that relief could not be 
granted to death row inmates whose lawyers had performed ineffectively if 
the court felt (based on some sort of guesswork) there was no significant 
probability that the outcome would have been different if counsel had been 
effective. 

IRR decided that the ABA had to do something dramatic to bring to the 
public’s and the press’s attention that our death-penalty system was 
providing the opposite of what most people supposed. Instead of providing 
“super due process,” as claimed by death penalty supporters, there was 
actually less due process than when the Supreme Court had declared all 
death sentences unconstitutional in 1972. The claim of “super due process,” 
if not 100% false before, became completely false after enactment of the 
AEDPA in 1996. That is why IRR proposed a moratorium resolution. 

IRR did not propose the resolution because we thought any jurisdiction 
would immediately implement a moratorium if the ABA called for one. 
Rather, we wanted to shed light on the serious systemic problems with our 
capital punishment system. In addition to preparing a detailed supporting 
report, we persuaded Randall Coyne and Lynn Entzeroth to write a law 
review article discussing in depth the reasons why a moratorium was 
justified. 

The ABA adopted the moratorium resolution in February 1997. This 
was front page news in many newspapers (although buried in a one-
paragraph wire service item in the New York Times). The resolution’s 
adoption led to serious discussions about problems with the unfairness of 
the capital punishment system and to a significant moratorium movement in 
the United States. 

PRO BONO LAWYERS’ PUBLIC POLICY ADVOCACY ON 
CAPITAL PUNISHMENT 

Some pro bono lawyers have more flexibility than most criminal 
defense lawyers to undertake public policy advocacy about capital 
punishment. In particular, such pro bono lawyers work with NGOs or 
advocacy groups and are willing to talk to any group—religious or civic, 
even after theater or movie performances—that will let them describe how 
the capital punishment system functions in reality. 

The contributions of pro bono lawyers—and of those criminal defense 
lawyers who find time to engage in public-policy advocacy—are vital. 
Many non-lawyers who advocate against the death penalty are comfortable 
making only, or primarily, moral arguments. And many of those who focus 
on moral problems are unable to discuss effectively such biblical passages 
as an eye for an eye, tooth for a tooth or the whoever sheds blood passage 
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in the story of Noah. These and other biblical excerpts are often used to 
claim that God wants human beings to execute people. 

I have sought out experts on this subject, and have organized and 
participated in programs at which experts on religion have discussed the 
most likely meanings of these and various other biblical passages. These 
programs provide an informed basis for making a religious case against 
the death penalty. (One such program is available at http://org.law.rutgers.e
du/publications/law-religion/articles/RJLR_4_1_1.pdf.) 

Clergy, even from religions like Catholicism that oppose the death 
penalty, are often afraid to tell their congregants that they have that 
position. And many others are unwilling to discuss the death penalty 
because they do not have sufficient information to answer questions about 
how the death penalty works. For example, many cannot answer a question 
like: If we get rid of the death penalty, won’t the person who murders me or 
my child get released in five years? Clergy who do not know the answers to 
such questions often are unwilling to discuss capital punishment at all. 

Pro bono lawyers, and groups like the Death Penalty Information 
Center, are among those who have tried to educate clergy about such 
frequently asked questions. 

THE ABA DEATH PENALTY MORATORIUM IMPLEMENTATION PROJECT 
The ABA held a major program at the Carter Center on the death 

penalty at which Illinois Governor George Ryan and others spoke. We got 
that published in a law review. 

While it is very nice to have such a conference with wonderful 
speakers and, if you are really lucky, have 100 or 200 people come, its 
impact can be multiplied many times over if it is transcribed and published. 
(That is why I am happy that people at my law firm transcribed this Tokyo 
conference off of audio tapes and that the Thomas M. Cooley Law Review 
is publishing most of what emerged.) We have seen our programs cited in 
court decisions and in other debates, and that makes a real difference. 

The ABA decided to do more after the Carter Center conference 
because the commission that Mr. Sullivan chaired was one of the few that 
there have been, and there was nothing of that scope anywhere else. IRR 
issued protocols (based on numerous relevant ABA policies) for use in a 
full-fledged study of a death-penalty system. Then, because there was 
inadequate response to the protocols, the ABA Death Penalty Moratorium 
Implementation Project (which was created shortly after the Carter Center 
program) undertook eight state assessments. These were not full-fledged 
studies, but instead were substantial analyses regarding the extent to which 
eight capital punishment states comported with the protocols and other 
ABA policies. These assessments (each involving teams led by leading 
scholars) revealed numerous systemic problems. They provided a strong 
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basis for seeking a nationwide moratorium on executions so that there 
could be in-depth studies of all death-penalty systems in the United States. 
Absent that moratorium, the ABA Death Penalty Moratorium 
Implementation Project is proceeding, starting in late 2009 or early 2010, to 
conduct additional state assessments. 

ABA INITIATIVES REGARDING MENTAL RETARDATION AND 
MENTAL ILLNESS 

After the Supreme Court changed its mind and decided in Atkins that 
people with mental retardation cannot be constitutionally executed, the 
Steering Committee of the ABA Death Penalty Representation Project 
recognized that this decision would not guarantee that the United States 
would stop executing people with mental retardation. Unfortunately, many 
lawyers, judges, and jurors did not know anything about retardation—or 
they knew a little bit, but enough for it to be proven and to be 
acknowledged when it was proven. Moreover, many defense lawyers did 
not have the resources to prove mental retardation. The Death Penalty 
Representation Project has been working on providing counsel for people 
facing possible execution with the tools needed to develop and present 
evidence of mental retardation properly. 

Also in the wake of Atkins, IRR formed a multi-disciplinary task force, 
which I chaired, on the subject of people with serious mental illness, and 
under what circumstances they should not be executed. The task force’s 
recommendations were adopted in 2006 by the American Bar Association, 
having previously been adopted by the American Psychiatric Association 
and the American Psychological Association. 

ACHIEVEMENT OF DE FACTO ABOLITION IN NEW YORK 
In New York State, a moratorium movement turned into an abolition 

movement overnight. Here, I am not talking about the ABA. I am speaking 
based on my experiences as President of New York Lawyers Against the 
Death Penalty and Secretary of New Yorkers Against the Death Penalty. 

In 1995, New York enacted a death penalty statute. Shortly thereafter, I 
appeared on CNN’s “Larry King Live” with the New York Attorney 
General. I stated that there was one particular provision of the law that I 
believed to be clearly unconstitutional. While the New York Attorney 
General was unfamiliar with that provision, I turned out to be correct. In 
2004, New York’s highest court held that provision unconstitutional. 

It was anticipated by most people that the New York legislature, which 
had overwhelmingly enacted the death penalty law nine years before, 
would quickly amend the statute to eliminate the constitutional flaw with 
that provision. But that is not what happened. 
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Unlike 1995, when we did not even have one minute of legislative 
hearings, three New York Assembly committees joined together to hold 
five days of public hearings about how New York’s death penalty law had 
actually functioned in practice over the preceding nine years. The chairs of 
two of the committees had voted for New York’s death penalty law in 1995 
and had continued to support the death penalty thereafter, while the third 
had always opposed the death penalty. 

Virtually every witness during those five days testified against the 
death penalty in practice. They discussed not only moral questions about 
the death penalty but also legal questions, problems with counsel, problems 
with fairness, problems with innocence, problems with executing people 
with serious mental illness, racial disparities, and many other issues. 
Witnesses, including Mr. Sullivan, discussed the many provisions of Mr. 
Sullivan’s commission that New York had not adopted. 

As a result of the hearings, the two committee chairs who had favored 
the New York death penalty law came out against it. Moreover, several 
Republican members of the Assembly also changed their minds and came 
out against keeping the death penalty. 

While not all who changed their minds now oppose the death penalty in 
principle, they all oppose it in practice. 

An important part of what we have done in New York is to try to force 
legislators to focus on the actual death penalty in practice, and not a 
theoretical “pie in the sky” death penalty that has never existed and is 
unlikely ever to exist. In that effort, pro bono lawyers, based on their actual 
experiences with real-life death-penalty cases, have been particularly 
effective in making people face up to actual, not theoretical, death penalty 
and to understand the actual alternatives to it—which in New York, for 
capital crimes is life without possibility of parole. 

Subsequent to the Tokyo program, similar approaches have led to the 
abolition of capital punishment in New Jersey, New Mexico, and (in March 
2011) Illinois, and its severe curtailment in Maryland. 

RECRUITING AND COMMENDING PRO BONO LAWYERS FOR 
DEATH ROW INMATES 

The ABA Death Penalty Representation Project has held programs, 
often hosted by federal or state judges, that try to persuade lawyers to 
provide pro bono representation in death-penalty cases. These judges and 
the Project say that whether or not you like the death penalty, you should 
agree that a person facing execution should have counsel who can represent 
him properly. They add that if the government does not fund counsel, pro 
bono lawyers should take on the burden of representing him either in whole 
or in part. Sometimes, a firm may help on a friend of the court brief or in 
some other fashion other than complete post-conviction representation. 
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The ABA Death Penalty Project, sometimes other bar associations, and 
many judges have commended pro bono lawyers for their work on capital 
punishment cases, and in some instances have presented them with awards. 

Many years ago, the Georgia Attorney General tried to disqualify a law 
firm from representing a Georgia death row inmate because the same firm 
was doing some completely unrelated legal work for the state of Georgia. 
But the Georgia courts rejected that contention. 

A growing number of very conservative lawyers like Kenneth Starr, a 
former federal appeals court judge who was the special prosecutor in 
President Clinton’s case, have done pro bono work for death row inmates. 
Judge Starr secured clemency for a Virginia death row inmate, clemency 
during the week before the Tokyo conference, after losing in the courts. 

Similarly, in other countries, pro bono lawyers who represent death 
row inmates can legitimately say that they are not trying to do anything 
improper. Rather, they are trying to represent the individual rights of 
individual persons. Lawyers from the United States will be happy to 
support lawyers elsewhere who undertake such work, and to say that this is 
something that ought to be commended. 

CORPORATIONS AND THE DEATH PENALTY 
At the ABA’s conference at the Carter Center, one of the speakers was 

then the chief lawyer at a leading corporation. He reported on having 
surveyed his corporation’s lawyers internationally, who said the death 
penalty was hurting the United States around the world. 

Until this decade, I spent much of my time on litigations for 
corporations. Often, I would speak to their in-house lawyers about my pro 
bono representation of death row inmates. Whether they supported the 
death penalty or not, they were very impressed by the fact that my 
colleagues and I were doing this pro bono work and by the quality of that 
work. 

 
KEI SHINYA: Thank you very much. Mr. Tabak has been involved in 

very complicated death penalty and moratorium issues. I think it is work 
that is worthy of lawyers. And next Mr. Hanlon please. In the morning I 
heard very charming words from Ms. Robin Maher that there is a reward 
for our heart or mind, that it will not be given to you unless you try hard 
and that is related to death-penalty cases. There are issues related to money, 
the strategies to involve many lawyers in difficult cases and guidelines to 
maintain adequate level of defense. Robin said the next speaker, Mr. 
Hanlon, is a superstar in that area. He will speak from his experience. 

 



 

 
 
 
 



 

DAY 2, SESSION 3: VOLUNTEER LAWYERING 
AND THE ROLE OF LAWYERS IN THE DEATH-

PENALTY DEBATE 

STEPHEN F. HANLON* 
I want to thank the sponsoring organizations for this conference. I am 

honored to be on this panel with Ron Tabak. I don’t know if many of you 
know this, but Mr. Tabak is a legend in our country. In my view, when the 
United States of America eventually decides to abolish the death penalty, 
the government will approach Mr. Tabak and tell him: If you will stop 
writing those articles and stop sending those emails and just leave us 
alone, we’ll get rid of the death penalty. 

I have been practicing law for almost forty years now. For the first 
twenty-five years of my practice, I practiced in small firms and I tried a 
wide variety of highly complex civil cases. I tried every kind of case 
imaginable: construction litigation, probate litigation, securities litigation, 
real estate litigation, and very complex constitutional and federal statutory 
class-action litigation. In 1989, I joined Holland & Knight, a large, 1,200 
lawyer law firm in America with offices in twenty-three cities. At that time, 
I thought that I was a fairly well established trial lawyer in complex 
litigation. 

Shortly after I came to Holland & Knight, in the early 1990s, I was 
asked to undertake the representation of two death-row inmates. (I am one 
of the few lawyers in America who is doing death-penalty work who has 
not been recruited to do it by Robin Maher, another one of our panelists; 
Robin has done a remarkable job recruiting lawyers to do this most 
challenging work.) 

I want to describe for you today my experience in these two death-
penalty cases. As a result of my work in these two cases over the course of 
the last twelve years, I can say to a moral certainty that this work is the 
brain surgery of our profession. This is the most complex and challenging 
work that I have ever encountered in forty years of practicing law. It is 
more factually and legally complex than anything that I have ever 
experienced as a lawyer. Early in my career I tried cases completely by 
myself, without any help from associates or paralegals. The idea that any 
lawyer could do a death-penalty case that way is simply preposterous. 

Large law firms now do these death-penalty cases with teams of 
lawyers, where two or three lawyers have the principal responsibility and 
four to six lawyers have the secondary responsibility, and maybe eight to 
                                                      
 *  At the time of these remarks, the Speaker was a Partner in the Washington, 
D.C., offices of Holland & Knight, LLP. He currently maintains this position. 
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ten lawyers are researching subsidiary issues. We spend hundreds of 
thousands of dollars out of our own pockets on every death-penalty case we 
do. We work thousands and thousands of hours over the course of years 
and years, sometimes decades. And for all of us, it the high point of our 
legal career. It is the most challenging work that any of us have ever done. 
At the end of the day, you are responsible for the life of another human 
being. 

It is amazing to me when I look back on both of these death-penalty 
cases how relatively straightforward the issues appeared at the outset. In 
Joseph Spaziano’s case, Joe was convicted by a jury based solely on the 
hypnotically-induced testimony of a drug-addicted teenager. The state had 
nothing other than the statement from a young Anthony Deliso that Joe had 
told him that he did it. The state could not even place Joseph Spaziano in 
the State of Florida at the time of the crime. The jury was out a long time. 
Eventually the judge had to charge them to work hard and come back with 
a verdict, and late at night they did. The verdict was a verdict of guilty. 

The next day there was a short hearing before the jury on what the 
appropriate punishment should be, and the jury came back in a half-hour 
and said “Life.” Obviously, the jury had reached a compromise verdict in 
the first phase of that trial, and had made up their mind that in the second 
phase of the trial they would come back with a recommendation of “Life” 
to the trial judge. Unfortunately, under Florida law, popularly elected trial 
judges can overturn a jury’s recommendation and impose a death penalty 
and that is exactly what that trial judge did. 

For the next twenty years, Joseph Spaziano was represented by a series 
of lawyers. He beat five death warrants. He had his head shaved in 
preparation for execution three times. Throughout that entire period of 
time, he insisted upon his innocence. Finally, twenty-two years later, 
Anthony Deliso came forward and said: “I lied when I said Joe did it.” 

So we went back to trial. The Florida Supreme had decreed that the 
case had to be tried within four months. So we had only from September to 
January to get ready to try one single issue: was the recantation of Anthony 
Deliso credible? During that four-month period we spent about $150,000 in 
costs and we put in hundreds of hours of time. We tried that case before a 
great law-and-order judge who was a former prosecutor, in the midst of a 
media circus. After a one-week trial, the judge found that Joe Spaziano did 
not receive a fair trial and that the recantation of Anthony Deliso was 
credible. And that judge’s decision was upheld by the Florida Supreme 
court by a vote of 7 to 0. 

In Richard Cooper’s case, the predominant issue in the case involved a 
snitch’s testimony. A convict who was in jail for another crime was used by 
the state to go around that jail and talk to other inmates and help the state 
execute those inmates by providing false testimony about those inmates. 
The snitch was placed in eighteen-year-old Richard Cooper’s cell. The 
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snitch was the sole witness in the second phase of the trial to determine 
what the appropriate penalty would be. 

And his testimony was devastating. He claimed that Richard was 
“bragging” about the crime. Unbeknownst to the trial judge, because of the 
cooperation between the prosecutor and the defense lawyer, that snitch had 
snitched for the state twenty-eight times before he snitched on Richard 
Cooper. And shortly before Richard Cooper’s lawyer began representing 
him in this death-penalty case, that very same lawyer had represented this 
snitch in another case. And that lawyer did not want the court to know 
about the twenty-eight times that the snitch had previously testified for the 
state, so he and the prosecutor got together to make sure that the court 
would never know that. 

We have lost this case in the trial court and in the Florida Supreme 
Court and we are now in federal court. I have been trying for thirteen years 
to get my hands on eight boxes of documents about that snitch’s testimony. 
I was completely unable to get those boxes in the Florida state courts, but 
finally a federal judge ordered the state to turn over those eight boxes of 
snitch testimony to us and we are continuing to represent Richard in federal 
court now. 

I tell you about these two cases because they illustrate the staggering 
amount of work that is involved in taking on the state in death-penalty 
cases. We must get adequate state funding for lawyers who try these cases 
so that those lawyers can hire investigators, hire experts, and be fairly and 
adequately compensated. This task is complicated by the doctrine of 
separation of powers in our country. In our country the legislature 
appropriates money to the justice system. The justice system cannot 
appropriate money for its own operations, so there is a serious problem 
when the legislature does not appropriate enough money to fairly 
compensate lawyers who do this work and to reimburse them for the 
staggering amounts of money that must be spent for the costs involved in 
this work. 

Fortunately, in Florida, our Supreme Court has a long line of cases in 
which our court has said to our legislature: “Well, there is not enough 
money to adequately compensate lawyers, and compensation of these 
lawyers is absolutely essential to ensure the effective representation of 
counsel for the death row inmate. And while we cannot order you (the 
legislature) to adequately fund these lawyers, we are in charge of the 
justice system, and we can issue an order that this justice system is not 
going to proceed forward until such time as those lawyers are adequately 
funded. So if we can’t get the funding that we need for the justice system, 
we may just have to start releasing people from jail, starting with the least 
dangerous persons and working our way up until the legislature finally 
understands that they are going to have to adequately fund the justice 
system if they want it to move forward.” 
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Now what does this funding issue have to do the moratorium? At this 
point, I will speak for myself and not for the American Bar Association. 
Prior to the American Bar Association’s call for a moratorium in 1997, two 
very important things happened in terms of the death penalty debate in our 
country. First, in 1996 the great writ of habeas corpus, which had formally 
been such a powerful vehicle for us in death penalty litigation in our 
federal courts, was seriously eviscerated with the enactment of the 
Antiterrorism and Effective Death Penalty Act of 1996. Moreover, at about 
that same time Professor James Liebman at the University of Columbia 
Law School completed a study of the death penalty in America over the 
course of the preceding 20 years and found that we have a 67% error rate in 
death-penalty cases. That’s right. We get it wrong 67% of the time. Many 
of you will probably take an airplane to go home from this conference. 
Could you imagine what would happen if we had a 67% error rate with the 
airlines which you are flying on? What if the airlines’ response was: We 
want to pay pilots less, train them less, and fly many, many more planes 
more often? 

That is just what is going on with our government’s response to the 
serious problems in our death-penalty law disclosed by Professor 
Liebman’s study. In other words, in our country there is a serious attempt 
to speed up the process and cut down the amount of money appropriated to 
compensate lawyers and pay for the cost of this litigation. 

So for me the moratorium is important, not simply to study the death 
penalty, but also to stop it while we expose it for what it is. There’s a very 
important reason that I want the death penalty stopped while we expose it 
for what it is. If we don’t do that, they’re going to kill our clients. And the 
state could kill hundreds of our clients, not because they deserve it, but 
because of their race or the race of their victim, or because they’re poor, or 
because of where they’re prosecuted, or because of public hysteria, or most 
importantly, because they have a poor lawyer or lawyer without the 
resources to competently represent them. 

Today in this forum we ask the question: What is the role of the death 
penalty lawyer in this debate? I think there are several roles for the death-
penalty lawyer. The first one is to save his or her client’s life. That is an 
enormous responsibility. But the second role, in my view at any rate, is to 
take on the institution of the death penalty and to bring it down piece by 
piece. When you think about it, the death penalty is simply one of many 
institutions in our country in the sense that, say, baseball is an institution in 
our country. And if you are interested in taking an institution down because 
of what you believe are its horrific defects, and if you can through the 
justice system expose piece by piece by piece, the gross unfairness and the 
enormous rate of error in this institution we call the death penalty, then you 
are contributing to taking down a truly nefarious institution in our society. 
To me, that is a very important role for the death-penalty lawyer. 
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KEI SHINYA: Thank you very much. Mr. Hanlon has given us a very 

precious speech about his experience, showing that someone who is deeply 
involved in the system can also have the role of deconstructing the system. 
It was very interesting. Now, we would like to have Mr. Yasuda, Secretary 
General of JFBA Death Penalty Moratorium Implementation Committee in 
Japan. He will speak from the same thing and about the Japanese situation. 

 



 

 
 
 
 



 

DAY 2, SESSION 3: VOLUNTEER LAWYERING 
AND THE ROLE OF LAWYERS IN THE DEATH-

PENALTY DEBATE 

YOSHIHIRO YASUDA* 
Good afternoon ladies and gentlemen, my name is Yasuda and I am 

very grateful for receiving this opportunity and to meet the audience and all 
participating in this conference. I would like to speak about what I have 
been thinking about. First, as we think of the death-penalty system we need 
to have a common understanding about the death-penalty issue. In Japan, 
you have to belong to a bar association to practice. Therefore, there are 
many people with different ideas, those who are pro-death penalty, con, and 
those who are pending their opinion. So with these people in order to go to 
the same direction regarding the death-penalty issue, we have to have a 
common understanding and common values. 

First, the death penalty is a human-rights issue. Second, the right to life 
has priority over all human rights and number three, the application of the 
death penalty should always be restrained, fair, and just. I think according 
to Peter, the third value may be wrong and we should rather have the 
common understanding that the death penalty is evil according to him. 
However, unfortunately, in our association, we have various and different 
ideas and we have to start from these values. And in the Japanese society 
when we take on the issue of death penalty I think that these are very 
important values to consider. Of course, in the Japanese society there are 
different ideas existing and that is why these are required. 

The next subject I wish to discuss is the role of lawyers in the death-
penalty issue, and I have listed five answers here. The first is that the 
lawyers have the responsibility to have active participation. And number 
two is the lawyers have the responsibility to offer the best defense—in 
other words, to use the maximum time possible and the maximum 
knowledge and capacity in the defense. A different way of saying this is 
that you have to mobilize all the resources of possible expert knowledge 
and do challenging and aggressive defense work. We should use 
psychology, psychiatry, forensic medicine, legislative science, or various 
laws. Of course, experts we rely upon sometimes make a mistake and it 
turns out later that their advice is wrong. After all, we need to access such 
technical knowledge or information for ourselves, even if it would be an 
amateur’s opinion. The third point is about the aim of the defense. The 
most important thing is, I think everybody agrees, to prevent the imposition 

                                                      
 *  The Speaker is a lawyer in Japan. 
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of the death penalty and to block the arbitrary or inhumane treatment of 
defendants or offenders. 

And as for the scope of defense, number four, I think we must defend 
our clients through the criminal procedure—that includes investigation, 
trial, sentencing phase, and execution. And this is the last point, number 
five, I want you to understand that one of the most important thing as a role 
of an individual lawyer is publicity. We often haven’t been active in 
publicity, but if we are to be involved in death-penalty cases or death-
penalty issues we must be active in communicating with the society. The 
reason is very simple. We confront the death-penalty system directly and 
we have seen various defects of the death-penalty system, so we are the 
best people to speak from experience. Especially, as mentioned yesterday, 
misunderstanding has grown rampant, such as crimes are becoming more 
and more heinous, defendants and death row inmates are criminals by 
nature. News coverage repeatedly, every day, adds to such 
misunderstanding. We have to eliminate such wrong information. Crimes 
should never be attributed to individual disposition. This is a problem that 
the society has to take on and offenders are not offenders innately. A large 
part of their life probably has been peaceful, good. They have been sincere 
and kind. We have to continue to advocate this aspect and that the real 
atonement is not to be executed but to survive and keep on expiating their 
sins throughout a life time. 

And I would like to go on to the subject of the roles of the bar 
association in the death-penalty issue. I think there are four roles. First of 
all the association should support the counsel who defend death-penalty 
cases. I think that is a minimal standard of the bar association. The 
association shall not betray the lawyers, shall not betray the counsel who 
work so hard in these cases, shall not abandon them, and shall not aim the 
power of discipline at them. The association should always side with the 
lawyers who fight in capital cases and not only protect them, but also 
support them. Also, the association should actively offer the information 
regarding the death penalty to such lawyers as its original role. In addition, 
it should actively express its opinion about the difficulties involved with 
the death penalty. And lastly, I think it would be very important to promote 
lobbying activities. 

Now, in order to develop our arguments, I would like to speak about 
my personal experience. I have been working on death-penalty cases since 
1980. I have been actively and intentionally grappling with them. I thought 
that if I could let the court avoid capital sentences one by one, the death 
penalty would be abolished before long. That is, if I could get the standards 
for imposing the death penalty more strict, I thought, there would be no 
death penalty in the near future. But, of course, such activities did not 
suffice. In 1986, therefore, I established an association of defense counsel 
for capital cases to discuss technical issues and legal issues regarding 
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capital cases and exchange our experiences each other. But in July 1987, it 
was my fifth death-penalty case, which is called the Nagoya Women’s 
College student-kidnapping-and-murder case the death sentence was 
finalized, that is, I lost the case. 

I realized that no matter how hard we tried, we could not eliminate the 
death penalty just through court battles. I felt that we were not able to 
eliminate the death penalty just through court battles. Unless you appeal 
widely to the world and advocate the abolition of the system, we won’t be 
able to drive away or abolish the death penalty. So in 1990, together with 
my three colleague lawyers, I called out for the organization of the “Forum 
90” in order to let abolitionists’ opinions come to light and create the 
environment where you could abolish the death penalty. 

According to an opinion poll in those days, around 1990, 15.7% 
supported immediate abolition without any reservation. Opinion polls had 
constantly showed over 10% supported abolition until then. Looking at this 
15.7% figure, I thought at that time, the most dominant party, the Liberal 
Democratic Party, only gains about 20% support. If that is so, when 15.7% 
come together, it is easy for us to realize the abolition policy. It was very 
optimistic of me to think so at the time. And we called on the Diet 
members, local legislators, lawyers, scholars, journalists, religious leaders, 
and citizens to support the abolition. And as a result of that, we were able 
to receive support from 5,000 people. And then, 1,500 people gathered and 
had a meeting about the abolition of death penalty. In addition to that, we 
called out for organizing a local forum, which would become the 
foundation of abolition movements, in each area of Japan. In fact, the local 
forums were organized one after another in Osaka, Nagoya, Shikoku, 
Hiroshima, and Sendai. These regional forums did PR in every region, had 
meetings, and tried to persuade a Diet member in each region to work to 
abolish the death penalty. We had an exchange of opinions many times 
with the Diet members. So we did with the Ministry of Justice regularly. 
Besides, we tried to put pressure on the Minister of Justice directly. To be 
specific, every member of the forums living in each region sent a letter to 
the Minister of Justice asking him to stop executions. Moreover, when a 
Diet member who some region had elected became the Minister, we went 
to the region and did PR for tens of times there. For example, we had large 
meetings and put an ad in the local papers and even went to the inaugural 
celebration and presented a bouquet. We have put such pressures on them. 
So with that, we were able to have executions suspended for three years 
and four months. Let the local parliaments adopt a resolution to abolish the 
death penalty one after another and surround the Diet, and the Diet will 
pass a bill for abolition, we hoped. In fact, three local assemblies adopted 
the resolution for abolition. However, the Ministry of Justice had a sense of 
crisis. It was in 1993, in March. The Ministry welcomed a very powerful 
minister, who had served as vice-prime minister, and he resumed 
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executions. And since then, they have been sure to execute certain number 
of people every year. It became a routine and executions were not headlines 
anymore. 

In 1995, the subway sarin gas attack took place. It triggered the core 
meltdown of the human rights environment in Japan. After the second 
World War, we had tried to make the criminal-justice system more fair and 
sound, but with that one occurrence of terrorism, it deteriorated. Such 
principle as “you would rather exonerate ninety-nine culprits than convict 
one innocent person” was abandoned. If a defendant is considered 
dangerous to the society, or if he believes in Ohm religion, he should be 
sentenced to imprisonment without a stay of execution. If he parts from the 
religion, speaks ill of the guru, he should escape the death penalty. Such 
practice came to prevail in Japan. 

At that point, we called out for the organization of the Diet Members’ 
League for Abolition, which has had as many as 120 members. The League 
and the Council of Europe co-sponsored a seminar on the death penalty. 
That caused the Japan Federation of Bar Associations (JFBA) to start 
moving. 

Though the JFBA had been grappling with the death-penalty issue 
since 1991, at long last the day came when the JFBA adopted a resolution 
on the death penalty after the seminar in 2002. That is the JFBA’s 
moratorium proposition of 2002. Then the JFBA started the moratorium 
movement. 

We have to exert further effort in order to seek more results. Once, a 
colleague lawyer said he couldn’t help but feel desperate because there are 
so many things to do ahead of us. I think it is time to go into my 
conclusion. There are serious defects in the current death-penalty system. 
And it would be obviously an injustice to administer such a system. 

Ten years ago we had a period of moratorium for three years and four 
months. We have seen the effects of moratoriums in Korea, the United 
States, and Europe. These moratoriums drastically upgraded the level of 
human rights and awakened people’s interest about death penalty and it 
enabled us to have a cool, objective, and comprehensive discussion related 
to capital punishment. We understand that those are the results of 
moratoriums. I think the death-penalty issue cannot be resolved just by the 
experts or just through lofty ideals or thoughts. I understand that it is 
necessary for various people with many different opinions to reach the 
general agreement in order to resolve the problems on the death penalty. A 
moratorium is not a measure that leads to a certain result. However, it is 
something that enables dialogues and agreement. It guarantees reform and 
change directly, definitively. That is what I believe. 

I really would like a moratorium to be realized in Japan. In order to 
realize it, I think we would like to cooperate with the ABA and with the 
various bar associations around the world. But our wish is just one, that is, 



2011] YOSHIHIRO YASUDA 203 

we would like to realize a moratorium in Japan and we ask for your 
cooperation and understanding. Thank you very much. 

 
KEI SHINYA: Thank you very much. So our speakers have covered a 

wide range of ideas concerning a moratorium, as a framework for dialogue 
with people from various perspectives. I think that was a point made by Ms. 
Sloan in the previous session. During this session, three lawyers from Japan 
and the U.S. have discussed their experiences, involving a lot of struggle 
and endeavor. So we have thirty minutes from now for discussion. And 
first, we would like lawyers or legal professional from Asia to provide 
comments about moratorium or about defending death-penalty cases or 
about the problems and issues in our own countries. 
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QUESTION AND ANSWER SESSION 
CHARLES HECTOR: I think the problem that we face as lawyers is 

that many times the vast support from the public especially is very 
important. A law firm in Malaysia that takes on such a case can become a 
double victim. It can be viewed as rocking the boat and as tipping the pot. 
That kind of attitude is very prevalent. Lawyers cannot afford to handle 
many of the cases. While the Malaysian Bar has set up its own legal aid, it 
does not have sufficient funds to enable handling most of the cases. 

Many lawyers who are willing to do this kind of case are fazed by the 
financial difficulties and the lack of support. So that is one of our biggest 
problems. In Malaysia and also Singapore, nobody wants to go against the 
state. Handling a death-penalty case is not very good for a lawyer’s image. 
It is not very good in the eyes of the government. And it is not very good in 
the perception of the general public. These cases involve legal research and 
a lot of investigation on the ground, including meeting witnesses. These 
things require a lot of time and commitment. 

The death-penalty cases, especially capital cases, we know of lawyers 
who are actually doing it but are never invited. These are the people who 
are actually obligated by the Bar through the official concept, through their 
official obligations are not persons who are actually doing this kind of 
work. And the reason is primarily because General Bar Society also feels 
that these are troublemakers. 

 
RONALD J. TABAK: In the United States, long before the ABA had a 

moratorium policy, it had a Death Penalty Representation Project. It would 
put together events, often hosted by a judge, at which the point would be 
made by the judge and the ABA that whether or not you like the death 
penalty, you should agree that every person facing execution should have a 
lawyer who can provide proper representation, and if the government does 
not provide funds for a post-conviction lawyer, private counsel should take 
on the burden of representing the inmate, either in whole or in part. Judges 
have even given commendations to pro bono lawyers who take on capital 
punishment cases. 

With regard to business: At the ABA’s conference at the Carter Center, 
a chief lawyer from General Motors Corporation reported on having 
surveyed that company’s lawyers from around the world. All of them had 
responded that the death penalty was hurting the United States around the 
world. 
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I used to provide representation to an oil company. I would tell its 
lawyers about a death row inmate I represented. Whether they liked or 
disliked the death penalty, they were very impressed by the fact that we 
were doing this work, and the quality of our work on behalf of the death 
row inmate. As mentioned earlier, an Attorney General of Georgia tried 
some years ago to disqualify a law firm from representing a death row 
inmate because the firm was doing some legal work for Georgia. But the 
Georgia courts rejected the disqualification motion. 

So those of us from the United States should talk with lawyer from 
Malaysia and Singapore who wish to do death-penalty cases. Many 
American firms could at least explain that they have had positive 
experiences from handling these cases. Indeed, Kenneth Starr, a very 
conservative Republican who is a former federal appeals court judge and 
was the special prosecutor in President Clinton’s case, secured clemency 
for a Virginia death-row inmate the week before this conference, after 
losing in court. He is not alone among conservatives in representing death 
row inmates. 

Thus, I think we may be able to help you to demonstrate that it is not as 
though you are trying to overthrow the government. You are trying to 
represent the individual rights of individual persons. And that is something 
that ought to be commended. 

 
STEPHEN HANLON: Let me just refine that also because it is a great 

question for the profession of law in the United States. To rephrase the 
question, “are we what some people call us now, a legal industry, or are we 
a great profession with an historic obligation dating to the statutes of 
common law in England in 1435?” In the Spaziano case, that case was a 
media circus, the case was tried right outside of Orlando, Florida. The 
Orlando Sentinel believed that Joe Spaziano was guilty and we were 
vilified by The Orlando Sentinel. 

About thirty days after we won the case in the Florida Supreme Court, 
we got a letter from a potential client. The client said this, “we were 
considering four or five law firms to handle an initial public offering, the 
deal had millions of dollars in fees, and you were clearly the best firm and 
we are not going to give you the business because of your representation of 
Joseph Spaziano.” About a year later The Orlando Sentinel came to us and 
said that if we were willing to fight that hard for somebody who was not 
willing to pay us, imagine what we would do if he paid us, and The 
Orlando Sentinel hired us. We have an obligation to do it and I am really 
proud of the profession and the work that Robin Maher has done in getting 
many, many law firms in our country to stand up and take the heat. 

 
YOSHIHIRO YASUDA: First, I would like to speak about the 

Japanese situation briefly. We don’t have funds like those in the United 
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States. The lawyers have to finance themselves and they work on a 
voluntary basis in capital cases. For example, the fees of experts’ opinions 
are paid by defending counsel. They use their income to pay them. Indeed, 
we have a system of court-appointed defense counsel. Counsel are limited, 
in copying criminal records, to the reimbursement fee permitted by a court-
authorized fund In spite of such circumstances, Japanese lawyers have been 
taking on the defense of capital cases. 

Even when we become defense counsel in capital cases, it has not 
necessarily meant that other clients avoid or sack us. I have never heard 
such things. Neither have my clients. Now the bar associations themselves 
are just starting to grappling with capital cases and death-penalty issues. I 
think the associations will probably improve their financial support more 
and more in the future. In any event, a lawyer has to exert efforts in order to 
improve the situation. 

 
SANDRA BABCOCK: When we talk about the resources we have in 

the United States, the situation does not compare to the obstacles that 
people in many other places are facing. For our colleagues from Malaysia, 
it is not enough to say that these are our strategies. I think we need to figure 
out a way that we can bring the incredible resources that we have in the 
United States and help our colleagues in other countries. I think that is 
really what we need the most. 

In Japan it seems that you may have an option to advocate for some 
legislative reforms that will allow you to at least have money for 
investigators and experts. I understand you don’t get money for 
investigators and experts even at the trial and that Japanese lawyers get 
paid approximately $10 to $15 an hour to represent people charged with 
criminal crimes. That is appalling, and you cannot effectively represent 
people on death row no matter how wonderful you are, no matter how great 
a lawyer you are, unless you have that kind of financial support. So I would 
like us to think about in the months and years to come how we can bring 
resources from the United States to some of these other countries where the 
battle is being fought without sufficient support. 

 
AUDIENCE MEMBER: In Singapore, I have handled cases pro bono. 

When I took on my first case pro bono, I was a civil lawyer doing 
intellectual property and corporate law. I jumped into the case to deal with 
injustice. The media reported that my corporate clients were unhappy that I 
had taken on the establishment. Immediately, all of my clients dropped me. 
Every day, the media was campaigning against me, saying that what I was 
doing had not been done before and that I was out of line. In the last case I 
handled, they ridiculed my parents. I still continued my fight. 

The biggest problem I am facing right now is that the law society is not 
with me, it is controlled by the establishment. I am facing five complaints 
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for the last two years. I have been fighting on my own, trial after trial, 
proceedings after proceedings myself. I have appealed to the international 
community to get involved so that I won’t be blamed. I would like to take 
on and exhaust issues myself, but I am facing the prospect of suspension. 
The American bar may not understand the kinds of problems we are facing. 
I will continue, even if I am suspended, to help nations like Vietnam and 
other countries in Asia to improve the legal standards in terms of these 
issues. Thank you. 

 
AUDIENCE MEMBER: I come from Taiwan and my name is Wu. I 

am from the Taiwan Association for Human Rights. Allow me to give you 
my impression. Achieving public understanding about abolition of the 
death penalty is sometimes difficult. We have heard about the problems 
existing in the U.S. and Japan, and the representative from Malaysia said 
the situation is even worse, and then the representative from Singapore said 
it is still worse there. 

I would like to share with you the current situation regarding the twelve 
indigenous tribal groups admitted by the government of Taiwan. Each of 
these twelve tribes has customary laws extending back more than one 
thousand years. There was no death penalty existing. Now, what we have to 
do, in thinking about the issue, is to return back to the origin of the human 
being. 

 
KEI SHINYA: Thank you very much. We need to consider how to 

improve the situation regarding human rights, the impact of a moratorium, 
and the importance of networking activities. So I would like to invite our 
final speaker, Mr. Yasuda. 

 
YOSHIHIRO YASUDA: In the past, there have been many attempts 

and activities. I think it is necessary to see these attempts and activities 
objectively and demonstratively. Especially, I have had the opportunity to 
examine what was happening in Korea. We have been moving very 
similarly. Japan was the first to put a practical moratorium on executions. 
And Korea did so slightly after that. However, the difference is that the 
moratorium has continued. It is still in place today in Korea. On the other 
hand, the Japanese moratorium was frustrated and lifted after three years 
and four months. When it comes to the difference in the human rights 
situations between the two countries, Korea is now 20 years or 30 years 
ahead of Japan. Perhaps this is due to the maintaining of the moratorium. I 
think that is the case. Considering what happens today, I am convinced that 
a moratorium will raise the general level of the human rights situation. That 
is my view. 
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STEPHEN HANLON: I just want to return to the issue that Sandra 
raised, which I think is probably on the mind of everybody here, which is 
how do you generate resources to do this work. I like the idea of trying to 
generate public resources because lawyers certainly have to be paid for 
doing this work. We need to get a foothold on this, so that we can begin 
effectively to ferret out errors in these cases and show the system for what 
it is. Our bar associations should establish guidelines for what is essential if 
you are to go forward with a capital punishment system. Each bar 
association can begin a movement to establish such principles or guidelines 
that ought to be in place before any death-penalty case goes forward. One 
of these should be proper compensation of counsel. My own view is that 
the United States is not prepared to have proper funding of counsel in 
capital litigation. 

 
AUDIENCE MEMBER: I believe there is an obligation of the legal 

profession to ensure the independence of counsel and the ability of lawyers 
throughout the world to practice law properly. It is outrageous to hear from 
a talented lawyer at this conference that he is threatened with disbarment 
and has to represent himself. That is outrageous. No lawyer should have to 
fact such a situation by himself, and should be helped by such groups as the 
ABA, the European Commission, Amnesty International and human rights 
groups. If lawyers or law firms are being harassed about taking up the 
defense of death-penalty cases in Malaysia or anywhere else, or fear 
government retaliation for taking on these cases, that is something to which 
the ABA, other bar associations and international human rights groups 
must pay attention. Some human rights groups may feel that because their 
main effort is to achieve abolition, they are not going to get involved in the 
details of helping those people who are trying to fight individual cases. 
Although I directly work for abolition, I think that is a short-sighted view 
because we all have to work together. One thing that I learned from this 
conference is that the United States is even more isolated with regard to the 
death penalty from much of the rest of the world than I had thought. 
Number two, if we don’t work together, we will all miss out because we 
can learn a lot from each other. If we work together, we can cause more to 
get done than we would ever imagine if we deal with our own particular 
situations in isolation. 

 
KEI SHINYA: Thank you very much. Unfortunately, we have used all 

our time. Although there are different legislative systems, the problems that 
the lawyers have are quite common; we understand that now. So starting 
with this discussion, we would like to continue to create a network for 
dialogue and conversation. Thank you very much for your participation. 



       




