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Abstract
Securing the free movement of people has been one of the most difficult challenges for the European 
Union. The migration of Roma to ‘old’ Member States has been met with hostility and deportation, some-
times voluntary, other times forced. The states that have engaged in deportation have faced minimal sanc-
tion from the European Union. This article explores the European Union’s faltering enforcement of the 
right to free movement. Does the right to free movement exist only for a subset of EU citizens?

Keywords
Free movement; Roma; European Commission; rights; racism; racial discrimination; European citizen-
ship; France

1. Introduction

As one of the four fundamental freedoms of the European Union (EU), the free 
movement of people across national boundaries is essential to the economic suc-
cess of the common market. As the right to free movement has developed in EU 
law, its application in practice has faced a number of challenges by states wishing 
to limit migration to desirable individuals such as those with needed skills. Such 
discrimination against European citizens exercising free movement not only has 
economic impacts, but also can be seen as a failure of the EU and its Member 
States to treat all citizens equally.1 The European Commission, as the primary 
enforcement body of European law, is responsible for identifying violations of the 
free movement rules. If a violation has occurred, the Commission is responsible 
for guaranteeing Member State compliance through its infringement procedure. 

*) E-mail: jgehring@allegheny.edu. I would like to thank Willem Maas and the participants in the Free 
Movement and Discrimination Conference at the European Union Centre of Excellence at York University 
for their comments. I am also grateful for research assistance by Megan Knox at Allegheny College.  
This research was funded in part by a grant from Allegheny College. This financial support is greatly  
appreciated.
1)  W. Maas (2009) ‘Unrespected, Unequal, Hollow? Contingent Citizenship and Reversible Rights in the 
European Union’, 15 The Columbia Journal of European Law, 265–280.
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Limitations on the right of free movement and residence in the European Union 
were put into sharp focus by the forced expulsion of Roma from France in the 
summer of 2010. Since 2010 the European Commission has taken significant steps 
to ensure that Member States such as France no longer engage in illegal expul-
sions. Yet, similar actions targeting Roma continue to occur across western Europe. 
This article explores the Commission’s response to the French expulsion and con-
siders the Commission’s actions in this specific case in relation to its implementa-
tion efforts more broadly. It asks why some Member States seek to restrict free 
movement of the Roma, and why the Commission acts to protect the rights of 
some groups more than the rights of others. I argue that the Commission is severely 
limited in achieving the practical implementation of many EU policies because of 
its weakened position in relation to Member States and its limited resources. Poli-
cies specific to the Roma are especially difficult to implement because of strong 
Member State resistance to European interference in this sensitive policy area. 
Indeed, the mistreatment of the Roma has a long and entrenched history in most 
European societies and contemporary violations of the right to free movement 
and residence are best seen as part of that historical experience. In contemporary 
politics, the Roma have become an easy scapegoat for politicians seeking to blame 
social problems on a group perceived to be perpetual outsiders. In the end, full 
implementation of the right to free movement and residence for the Roma will 
most likely remain an illusion in the near future. Instead, racially discriminatory 
policies undertaken by Member State governments will continue to be allowed by 
a weak Commission. 

The Commission’s inability or unwillingness to require Member States such as 
France and Italy to comply fully with European law is a result of its precarious 
position in relation to the Member States. In addition, despite the increasing 
power of the European Parliament (EP) in European lawmaking, the EP can do 
little but encourage the Commission to investigate when a Member State refuses 
to comply with European rules. Indeed, when a number of Member States agree to 
resist European law the Commission must make a political calculation about the 
amount of political capital it wishes to expend on that particular issue. In the case 
of the Roma expulsions from France in 2010, the Commission initially responded 
strongly to France, but, as it had done in the case of the fingerprinting of Roma by 
the Italian government, it quickly backed down.

In order to understand the situation of the Roma and the limitations placed on 
their free movement by Member States, this article begins with an introduction to 
the Roma and their historical experiences in Europe, focusing on the limitations 
placed on their free movement throughout European history. This section high-
lights how the Roma have been racialized by policymakers in Europe, and identi-
fies many of the misconceptions people hold about the Roma today. The article 
then introduces the EU’s efforts to control the migration of the Roma before  
the accession of new eastern European Member States in 2004 and 2007. The  
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pre-accession policies display both the EU’s commitment to equality for the Roma 
and the wishes of western Member States to prevent the migration of Roma to  
the west. 

The article next places the expulsion of Roma from France in 2010 within the 
legal framework of European law, introducing the free movement directive. This 
directive was repeatedly and knowingly violated by the French government. 
Finally, the article concludes with an analysis of the Commission’s response to the 
French expulsions. Why did the Commission not follow through on its initial 
rebuking of the French government? How might we evaluate the Commission’s 
response in light of the politics of inter-institutional relations in the EU? What 
does the Commission’s response tell us about the limitations of its power to guar-
antee the implementation of European rights for vulnerable groups, and the power 
of Member States to resists European law?

2. Historical Persecution and Contemporary Racism

Although social constructions of race and racism are rooted in particular times 
and places, the poor treatment of the Roma based on their identity as Roma has 
been consistent throughout much of European history. Unlike the mistreatment 
of other minority populations in Europe, the past treatment of the Roma is rarely 
addressed in schools or by public officials, and there is limited reflection on how 
this past may influence current relations between Roma and non-Roma. Histori-
cally, the Roma have been controlled through enslavement, as well as by rules that 
limited who they could marry and dictated where they could travel. Efforts to 
restrict the movement of the Roma began soon after their arrival in Europe. By the 
1300s the Roma were passed from one generation to another as chattel in what is 
now Romania. Under the Ottomans their enslavement became formalized in legal 
codes. The full emancipation of the Roma in the region did not occur until 1864, 
with the establishment of Romania.2 Many of the Roma migrants to France today 
are in fact descendants of these enslaved peoples. Similar enslavement occurred 
in other parts of Europe, including Spain, the Balkans, and Russia. In the United 
States there has been extensive research on how slavery shapes contemporary 
racial inequality between blacks and whites. This research demonstrates that the 
legacy of slavery is the primary basis for the significant economic and social 
inequality experienced by black Americans who are descendants of slaves.3 It is 
likely that much of the inequality experienced by the Roma today also has its basis 
in the legacy of slavery. 

2) I. Hancock (2002) We Are the Romani People, Hatfield: University of Hertfordshire Press, pp. 23–25.
3) H. O’Connell (2012) ‘The Impact of Slavery on Racial Inequality in Poverty in the Contemporary U.S. 
South’, 90 Social Forces, 713–734.
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In those states free of slavery there were other significant restrictions on the 
movement, residence and lives of the Roma. In France during the 1500s  
the Roma were banned from residing and were forcibly expelled. In 1586  
Pope Pius V attempted to banish the Roma from those territories loyal to the Cath-
olic Church. Under the rule of Holy Roman Emperor Karl VI, the extermination of 
the Roma was ordered, and there were ‘ ‘Gypsy hunts,’ in which Roma were tracked 
down and killed like wild animals.’4 Such examples establish a pattern of anti-
Roma sentiment that spans Europe temporally and geographically. It is in the 
shadow of this shameful history that contemporary attempts to force Roma to 
leave communities occur. Whether these actions are undertaken by local citizens 
who burn homes and physically attack Roma,5 or by states that use the force of 
law to evict Roma as in France, they are not a new problem for Europe. Instead, 
these examples emphasise the extent to which European regimes, and sometimes 
citizens, past and present have grown accustomed to controlling the residence 
and movement of the Roma population. 

State-sponsored violence against the Roma reached its zenith as part of the 
Holocaust. In an attempt to rid Europe of what Himmler termed the ‘Gypsy Plague’, 
Roma were rounded up into Nazi camps, from which many were sent to extermi-
nation camps. Many other Roma in eastern Europe, were executed immediately 
by Einsatzgruppen (SS paramilitary death squads). The Roma were categorized by 
the Nazis based on their physical characteristics and declared racially inferior. On 
16 December 1941, Himmler ‘issued the order to have all Roma remaining in Europe 
deported to Auschwitz-Birkenau for extermination’.6 Estimates of Roma deaths at 
the hands of the Nazis vary, from a conservative 220 0007 to 1 million people.8 This 
genocide decimated the pre-Holocaust population which has been estimated to 
be between 1 and 2 million individuals, though no clear numbers exist. 

Although contemporary anti-Roma policies and attitudes are different from 
past policies and attitudes, they are informed by a historical tradition of anti-
gypsyism. Even though Europe has engaged in a post-World War Two repudiation 
of racism through a commitment to universal human rights, anti-Roma racism 
continues to be a serious social problem throughout the continent. This may be in 

4) I. Hancock (1999) ‘Roma: Genocide of Roma in the Holocaust’, in: I. W. Charny (ed.) Encyclopedia of 
Genocide, Santa Barbara, CA: ABC-CLIO, p. 501.
5) I. Traynor (2006) ‘Violence and Persecution Follow the Roma Across Europe’, The Guardian, November 
27, available online at http://www.guardian.co.uk/world/2006/nov/27/eu.politics (retrieved August 2012); 
European Roma Rights Center (2007) Romanian Government Acknowledges Responsibility for Anti-Romani 
Pogroms, available online at http://www.errc.org/article/romanian-government-acknowledges-responsi-
bility-for-anti-romani-pogroms/2748 (retrieved 31 August 2012); Sofia News Agency (2011) ‘Bulgaria: Pro-
testers Attempt Roma Pogroms in Major Bulgarian Cities’, September 26, available online at http://www 
.novinite.com/view_news.php?id=132437 (retrieved 10 July 2012).
6) Ibid.
7) United States Holocaust Memorial Museum, Education Sinti & Roma, available online at http://www 
.ushmm.org/education/resource/roma/roma.php (retrieved 30 July 2012).
8) Hancock (1999). 
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part because the persecution and murder of the Roma during the Holocaust is less 
well known than the persecution and genocide of other groups such as Jews and 
homosexuals. It may also be because with the repudiation of biological racism by 
many Europeans cultural racism (or ‘new European racism’) has become more 
acceptable.9 Cultural racism, conveniently legitimates the exclusion of ‘others’ on 
the basis that they are culturally different, and that their presence in core coun-
tries will inevitably lead to conflict. This externalization and ‘othering’ process is 
part of this new racist discourse, which serves the dominant structures of power 
by justifying exclusion and glossing over issues of social and economic inequality 
by cloaking discussion of these issues in ‘cultural difference’.10 Whether those dis-
criminating against the Roma draw on biological or cultural racism to justify their 
acts, they are contributing to an anti-gypsism that re-emerges throughout Euro-
pean history. For this reason, the history of genocide and persecution of the Roma 
should not be ignored by contemporary  policymakers as it helps to uncover the 
deep roots of anti-gypsism in Europe, as well as explain the distrust some Roma 
have of the state. 

Currently, according to polling data and reports from the European Union’s 
Fundamental Rights Agency (FRA), the Roma are the most disliked ethnic group 
in Europe and face significant discrimination in all European Union Member 
States. In a survey conducted by the FRA in six of the eastern European Member 
States, one half of Roma reported experiencing discrimination in the last twelve 
months. These individuals experiencing discrimination reported an average of 
eleven incidents each per year. Furthermore, one in four of all Roma surveyed 
were victims of crime and over 80% of those criminally victimized believed that 
they were chosen because of their ethnicity.11 Discrimination and persecution of 
the Roma is also widespread in western Europe where the right of free movement 
is most likely to be abrogated. For example, ‘in Italy – the scene of heated recent 
debates on “the Roma issue” – a reported 68% of the population stated in 2008 
that they would like to see the entire Roma population expelled, regardless of 
nationality’.12 Although there are important local variations of anti-Roma senti-
ment, anti-Roma racism is common to all of Europe. Discrimination against the 
Roma makes it difficult to succeed in education or in the workforce. The extent of 
anti-Roma racism also creates an environment where Roma who leave eastern 

  9) E. Balibar (1991) ‘Es Gibt Keinen Staat in Europa: Racism and Politics in Europe Today’, New Left Review 
I/1866, available online at http://www.sok.bz/web/media/video/Balibarrasismus.pdf.
10) K. Wren (2001) ‘Cultural Racism: Something Rotten in the State of Denmark?’, 2 Social and Cultural 
Geography, 141–162.
11) European Union Agency for Fundamental Rights (2009) The Situation of Roma EU Citizens Moving to 
and Settling in Other EU Member States, available online at http://fra.europa.eu/fraWebsite/attachments/
Roma_Movement_Comparative-final_en.pdf (retrieved 30 July 2012).
12) Kington, cited in O. Parker (2012) ‘Roma and the Politics of EU Citizenship in France: Everyday Security 
and Resistance’, 50 Journal of Common Market Studies, on p. 475.
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Europe in search of better economic opportunities in western Europe are rarely 
welcome, although there are some exceptions.13 

3. Who are the Roma Now? 

According to the Council of Europe Roma and Travellers Division there are 
approximately 11–12 million Roma living in Europe. The largest Roma populations 
within the EU are in Bulgaria, Hungary, Romania, and Slovakia where Roma are 
estimated to be between 7 and 10% of each state’s total population. For example, 
there are approximately 500 000 Roma living in Slovakia and 1 850 000 in Romania. 
In western Europe, Roma populations are much smaller percentages of the overall 
population, with estimates of the Roma population in Italy around 140 000 indi-
viduals and in France approximately 400 000 people.14 Although the Roma ‘prob-
lem’ is often framed as an issue of Romani migration to the west, anti-Roma racism 
and discriminatory public policies are problems in both eastern and western 
Europe.

Even though non-Roma may have a clear image of who is and who is not a 
Gypsy or Roma, there is in fact a great deal of diversity amongst Roma. The Euro-
pean Union defines membership in the Roma population broadly including: 
‘Roma, Sinti, Kale, Gypsies, Romanichels, Boyash, Ashkali, Egyptians, Yenish, 
Dom, Lom and . . . Travellers, without denying the specificities and varieties of life-
styles and situations of these groups.’15 The label ‘Roma’ itself is an identifier that 
not all Roma (as defined by European policymakers) would choose to describe 
their ethnicity or lifestyle. For this article, it is useful to adopt Vermeersch’s sug-
gestions for understanding the different Roma groups that are often confused dur-
ing discussions of free movement. Vermeersch emphasizes the need to consider as 
unique those itinerant groups such as the Gens du Voyage – who are national citi-
zens of the countries in which they travel and usually migrate across a limited 
number of national borders as part of their usual travel routes . . . those national 
Roma citizens who do not live in caravans and do not have (or do not seek) an 
itinerant lifestyle . . . [and] those Roma who are citizens of an EU Member State 
(mostly in Central and eastern Europe) and make use of the  opportunities for free 

13) Roma report receiving much better treatment in Spain and Spain has programs to integrate migrant 
Roma. See, European Roma Rights Center (2005), The State and the Roma in Spain, available online at 
http://www.errc.org/article/the-state-and-the-roma-in-spain/2288 (retrieved 31 August 2012); Cala, A., 
(2010) ‘Spain’s Tolerance of Gypsies: A Model for Europe?’, Time (September 16), available online at http://
www.time.com/time/world/article/0,8599,2019316,00.html (retrieved 20 September 2012).
14) Council of Europe Roma and Travellers Division, Statistics, available online at http://www.coe.int/t/
dg3/romatravellers/Source/documents/stats.xls. (retrieved 30 October 2012).
15) European Commission (2012) Communication from the Commission to the European Parliament, the 
Council, the European Economic and Social Committee and the Committee of the Regions, National Roma 
Integration Strategies: a First Step in the Implementation of the EU Framework, p. 2, available online at 
http://ec.europa.eu/justice/discrimination/files/com2012_226_en.pdf (retrieved 15 August 2012).
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movement within the EU to go to another EU Member State with a plan to live 
there for a longer stretch of time.16 Indeed, most Roma are not itinerant travellers 
and instead live settled lives. Many of the Roma expelled from France during the 
summer of 2010 were Roma who were looking to settle in France permanently and 
not itinerants stopping as part of a longer journey. 

The misconception that most Roma do pursue an itinerant lifestyle can be a 
powerful tool for politicians looking to emphasize the supposed socially deviant 
nature of the Roma. As O’Nions notes, ‘most CEE Roma have been sedentary for 
decades. Residential isolation and temporary camps have largely arisen due to 
discriminatory policies of local administrations’17 and not because of the itinerant 
nature of Romani culture. Yet Roma continue to be portrayed as nomadic in popu-
lar culture, presenting ‘the typical Roma as inherently different . . . Roma culture is 
thus portrayed as intrinsically alien and inferior to the values of settled society.’18 
In this way, the stereotype that all Roma undertake an itinerant lifestyle is often 
used to reinforce general beliefs that Roma are inherently criminal, disorderly, 
non-compliant, and ‘other’. 

An excellent example of how politicians exploit the stereotypes about itinerant 
Roma in order to frame all Roma as a threat to society can be found in the French 
government’s public statements about the 2010 expulsions. In these public state-
ments the French government repeatedly interchanged Roma with Gens du voy-
age (French Travellers). Nacu observes that the French President Sarkozy ‘lumped 
together Gens du voyage (French Travellers), [and] Roma immigrants’, while 
members of the government also ‘described migrant Roma as “offenders” and 
“beggars” – sometimes also confusing migrant Roma and French Gens du voyage’.19 
Confusing migrant Roma with Gens du voyage emphasizes the idea that all Roma 
and Travellers are itinerant. In doing so, French leaders may have been presenting 
‘segregation and expulsion measures’ as ‘a rational response to a particular life-
style choice which is seen to represent criminality, poverty and deprivation’.20

4. The European Union and the Roma

The European Union responded to the problems facing the Roma, and the prob-
lems that they are perceived to create for Member States, by introducing  programs 

16)  Vermeersch, P. (2011) ‘Roma and Mobility in the European Union’, in K. Pietarinen (ed.), Roma and 
Traveller Inclusion in Europe. Green Questions and Answers, available online at http://gef.eu/uploads/
media/Roma_and_Traveler_Inclusion.pdf (retrieved 30 July 2012).
17) H. O’Nions (2011) ‘Roma Expulsions and Discrimination: The Elephant in Brussels’, 13 European Journal 
of Migration and Law, 361–388, at p. 378.
18) Ibid.
19)  A. Nacu (2012) ‘From Silent Marginality to Spotlight Scapegoating? A Brief Case Study of France’s  
Policy Towards the Roma’, 38 Journal of Ethnic and Migration Studies, 1323–1324.
20) O’Nions (2011), p. 378.
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to improve Roma integration in the ‘new’ eastern European Member States. Euro-
pean intervention has been driven in part by the Union’s commitment to human 
rights, but these programs have also been seen as a way to prevent large numbers 
of Roma from migrating west to ‘old’ EU Member States. As Castle-Kanerová notes, 
the accession of eastern European Member States was ‘plagued by protectionism, 
with “[s]ome Western governments . . . willing to increase certain types of interna-
tional assistance [only] if they expect that this will help in reducing emigration 
pressures”.’21 Such protectionism seems like a natural response since, as Braham 
and Braham note, ‘any appearance of large numbers of Roma could . . . invite pub-
lic hostility across the political spectrum’.22 

The policies that made up this ‘concerted effort to prevent the Roma from 
“invading” Europe’,23 included encouraging NGO outreach to Roma communities, 
requiring new Member States to transform legal and bureaucratic structures, and 
financial support for social programs targeting the Roma. Their direct impact on 
the Roma was limited,24 although scholars have found some improvements in 
socio-economic measures for Roma as a result of the accession process overall.25

The multiple motives for creating a European focus on the Roma underscore 
the complicated political equation surrounding European Roma policy. To a large 
extent European policy with respect to the Roma was driven by the perceived 
threat of Roma migration to older Member States that wish to only grant free 
movement and residence rights to desirable migrants. Overall, however, these 
policies have failed to prevent migration by Roma in search of improved economic 
opportunities. At the same time the EU has emphasized improving the lives of  
the Roma as part of its human rights and racial equality agendas. By clearly plac-
ing the rights of the Roma as equal European citizens on the political agenda dur-
ing the accession of the eastern European Member States, the EU has committed 
itself to the equal treatment of the Roma and to the protection of their fundamen-
tal European rights. The French expulsions of 2010 brought the wish of some west-
ern Member States to prevent Roma migration into conflict with the EU’s 
responsibility to uphold the right to free movement and residence of all European 
citizens.

21)  Brochmann, cited in M. Castle-Kanerová (2001) ‘Romani Refugees: The EU Dimension’, in: W. Guy 
(ed.), Between Past and Future: The Roma of Central and Eastern Europe, Hatfield: University of Hertford-
shire Press, p. 125.
22) M. Braham and M. Braham (2000) ‘Romani Migrations and EU Enlargement’, 13 Cambridge Review of 
International Affairs, 97–116, at p. 105.
23) Guy (2001), p. 122.
24) B. Rechel (2008) ‘What Has Limited the EU’s Impact on Minority Rights in Accession Countries?’, 22 
East European Politics & Societies, 171–191.
25) M. Spirova and D. Budd (2008) ‘The EU Accession Process and the Roma Minorities in New and Soon-
to-be Member States’, 6 Comparative European Politics, 81–101.
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5. The Right to Free Movement and Residence

The free movement of people is one of the fundamental freedoms of the European 
Union. In fact, ‘for 48% of European citizens, the right to move and reside freely in 
the European Union is the most important citizens’ right’.26 The growing appre-
ciation for the right of free movement and residence reflects the increasing legal 
protections for the right that have developed over the last twenty-five years. From 
the free movement provisions of the Treaty of Paris (1951) and Treaty of Rome 
(1957),27 to the Schengen Agreement in 1985, to the European Directive on free 
movement and residence of 2004 (2004/38/EC), the EU has acted to increase citi-
zens ability to exercise their right to free movement.28 

The 2004 directive was a major development in the right to free movement and 
residence which had been primarily limited to workers. It included a positive 
effort to ‘encourage citizens . . . to exercise their right to move and reside freely 
and to introduce a new right of permanent residence’.29 Most importantly, it 
introduced clear procedures to protect citizens from unlawful expulsion from 
Member States. In particular, only if one presents a threat to ‘public policy, public 
security, or public health’ can one be expelled. Furthermore, such expulsion can 
only occur after ‘judicial and administrative review’. In addition, the official review 
process must find that the expulsion is based on the ‘personal conduct’ of the indi-
vidual concerned and that their conduct represents a ‘sufficiently serious and 
present threat’. If expelled, individuals receive one month to leave the country.30 
The Commission has been clear in its communication with the Member States 
that these rules prevent ‘automatic expulsions’ which ‘are not allowed under the 
Directive’.31 

Overall the right to free movement and residence has been well respected by 
Member States. Despite worries about an influx of eastern European workers to 

26) European Union (2011) Special Eurobarometer: Right to Move and Reside Freely in the EU and Right to 
Good Administration Are the Most Important Citizens’ Rights, available online at http://europa.eu/rapid/
pressReleasesAction.do?reference=EO/11/14&format=HTML&aged=1&language=EN&guiLanguage=en 
(retrieved 7 July 2012).
27) W. Maas, W. (2007) Creating European Citizens, Lanham, MD: Rowman & Littlefield.
28) European Union (2004) Directive 2004/38/EC of the European Parliament and of the Council of 29 April 
2004 on the Right of Citizens of the Union and Their Family Members to Move and Reside Freely Within the 
Territory of the Member States, available online at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri
=CONSLEG:2004L0038:20040430:EN:PDF (retrieved 18 October 2012).
29) Europa (2009) Right of Union Citizens and Their Family Members to Move and Reside Freely Within the 
Territory of the Member States, available online at, http://europa.eu/legislation_summaries/internal_market/ 
living_and_working_in_the_internal_market/l33152_en.htm (retrieved 5 November 2012).
30) Ibid.
31)  European Commission (2009) On Guidance for Better Transposition and Application of Directive 
2004/38/EC on the Right of Citizens of the Union and Their Family Members to Move and Reside Freely Within 
the Territory of the Member States, COM (2009)313/4, available online at http://archive.equal-jus.eu/721/ 
(retrieved 17 July 2012).
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the west,32 the full opening of borders to the free movement of people in Europe 
has been successful. This may be because the free movement of workers was grad-
ually implemented due to restrictions placed on workers from eastern Europe by 
some western Member States. Workers from eastern Europe do face discrimina-
tion in employment, housing and schooling,33 but the vast majority of migrants 
from eastern Europe have been allowed to exercise their rights to free movement 
and residence. 

The Commission has also been active in monitoring the transposition of the 
2004 directive, pursuing a number of states for improper transposition of the 
directive. For example, the Commission has issued a reasoned opinion against  
the Czech Republic for requiring EU citizens to present a certificate of accommo-
dation in the Czech Republic when applying for EU residence documents.34 
Despite the Commission’s active enforcement of the directive generally, it has 
failed to stop the mass expulsion of Roma from a number of EU Member States. 
Member state expulsions of Roma target the Roma as an ethnic/racial group. They 
are often undertaken to increase political support since the Roma are often 
painted as easy scapegoats for society’s ills. These expulsions, and related anti-
Roma measures, are clearly in violation of European law. Yet, the Commission has 
failed to pursue formal enforcement procedures against those Member States 
which violate European law. 

This article proceeds with an examination of the Commission’s response to the 
forced expulsions of Roma from France in the summer of 2010. It will describe how 
the Commission initially reprimanded France for its violation of European law, 
but then later backed down when France pushed back against the Commission’s 
interference. The Commission ended its investigation of France confident that the 
appropriate measures were being taken to protect all European citizens. Despite 
the changes made by France to its formal laws, expulsions of the Roma continued, 
undisturbed by the changing of the government from President Sarkozy to Presi-
dent Hollande. The European Commission has warned France that it will investi-
gate new violations, but as of this publication the expulsions continue.35 The 
article will conclude by investigating why the Commission did not respond more 

32) The ‘Polish plumber’ campaign in France provides an introduction to the fear felt by some Western 
Europeans about the possible ‘invasion’ of Eastern European workers. See E. Sciolino (2005) ‘Unlikely Hero 
in Europe’s Spat: The “Polish Plumber” ’, The New York Times, available online at http://www 
.nytimes.com/2005/06/26/international/europe/26poland.html (retrieved 9 October 2012).
33) See van Riemsdijk, this issue.
34) Europa (2012) Free Movement: Commission Upholds EU Citizens’ Rights, available online at http://
europa.eu/rapid/pressReleasesAction.do?reference=IP/12/75&format=HTML&aged=0&language=EN&g
uiLanguage=en (retrieved 11 August 2012).
35) Reuters (2012) ‘EU Says Monitoring France over Wave of Roma Expulsions’, Reuters, available online at 
http://www.reuters.com/article/2012/08/10/us-france-roma-eu-idUSBRE87912S20120810 (retrieved 15 August  
2012).
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strongly to France or work more vigilantly to guarantee the right to free move-
ment for Roma European citizens in practice.

6. The EU and the 2010 French Expulsions of Roma

Despite the protections introduced by the free movement directive in 2004, citi-
zens of the EU who are Roma were expelled from many Member States in viola-
tion of the requirements of the directive. The most egregious example of such 
violations is the French government’s expulsions of the Roma during the summer 
of 2010. The government, in leaked memos, directed its administrators to specifi-
cally target the Roma for expulsion without individualized administrative review.36 
Although the summer of 2010 brought press coverage to the issue in France, the 
expulsion of Roma was, and continues to be, a widespread practice throughout a 
number of western European countries. In France alone, over 10 000 Roma were 
expelled the year before the European Union intervened.37 

Once media attention was brought to the expulsion of Roma from France in 
2010, both the European Parliament and the European Commission became 
involved in investigating the legality of France’s actions. The Parliament quickly 
issued a resolution that denounced the actions in France and demanded that 
other European bodies intervene in order to halt France’s expulsions of Roma. The 
Parliament specifically criticized the Commission, noting that its response had 
been ‘late and limited’ and that ‘as guardian of the Treaties’ it should be more 
active in ‘verify[ing] the consistency of Member States’ actions with EU primary 
law and EU legislation’.38 The Parliament’s reprimand of the Commission reflected 
its own limitations, since it does not have the power to enforce the Community’s 
laws itself. Instead, all enforcement must originate from within the Commission. 
The limited enforcement powers of the Parliament immunize Member States 
from its rebuke, and underscore how co-equal legislating power is not co-equal 
power within the EU.

After the Parliament’s resolution, the European Commission responded sharply 
to the French violation of the free movement directive. Vice President of the Com-
mission and Justice Minister Reding issued a statement declaring that she was 
personally ‘appalled’ by the expulsion in France. She went on to enrage the French 

36) Le Monde (2012) ‘La circulaire visant les Roms “très probablement illegal” ’, Le Monde, available online 
at http://www.lemonde.fr/politique/article/2010/09/12/la-circulaire-visant-les-roms-est-elle-illegale_1410188_ 
823448.html (retrieved 30 July 2012).
37) S. Erlanger (2010) ‘Expulsion of Roma Raises Questions in France’, The New York Times, available online at 
http://www.nytimes.com/2010/08/20/world/europe/20france.html (retrieved 7 October 2012).
38) S. Carrera and A. F. Atger (2010) ‘L’Affaire Des Roms: A Challenge to the EU’s Area of Freedom, Security 
and Justice’, Centre for European Policy Studies 10, available online at http://www.ceps.be/book/ 
l%E2%80%99affaire-des-roms-challenge-eu%E2%80%99s-area-freedom-security-and-justice (retrieved 
7 July 2012).
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leadership with her opinion that she ‘thought Europe would not have to witness 
[such actions] again after the Second World War’. 39 She concluded that 

No Member State can expect special treatment, especially not when fundamental values and Euro-
pean laws are at stake. This applies today to France. This applies equally to all other Member States, 
big or small, which would be in a similar situation. You can count on me for that.40 

Even though many celebrated Reding’s strong words as a clear and decisive 
response from the EU, the real impact of the statements is much less clear. Italian 
and Spanish leaders flaunted the Commission’s rebuke, coming out in support of 
the French expulsions. French leaders seized upon Reding’s reference to World 
War Two and claimed they were unfairly being made an example by a politically 
motivated Commissioner. They even went so far as to call a meeting of selected 
Member States on 6 September 2010 to discuss the challenges faced by states 
receiving large groups of migrants. As Carrera and Atger note, the ‘Ministries of 
Interior from Germany, Greece, Italy, the UK, Spain and Belgium, as well as the 
Canadian immigration minister . . . convened to Paris . . . [as participants in] “the 
anti-Roma summit” ’.41 The summit was just one way in which France ‘“caricatur-
ized” the competences held by the Commission in enforcing EU law’.42 After this 
show, the French government altered its policies to legally comply with the Com-
mission’s demands of non-discrimination and promised to implement the proper 
administrative review process required by the free movement directive. Despite 
these actions the government also continued to harass and evict Roma migrants. 

Although Reding had claimed that it would be ‘important that not only the 
words change, but also the behaviour of the French authorities’,43 the Commis-
sion was placated by France’s assurances that it had stopped specifically targeting 
Roma based on their ethnicity, and that it would fully transpose the free move-
ment directive quickly. Proposed infringement proceedings against France were 
dropped as they and 15 other Member States, including Italy, were determined to 
be committed to fully transposing the law ‘swift[ly].’44

In August 2011, the Commission formally claimed victory in its interactions with 
France and in its implementation of the free movement directive with respect to 
the Roma. Justice Minister Reding declared that ‘thanks to continued political 
pressure,’ it ‘has achieved concrete results’.45 Reding went on to declare

39) V. Reding (2010) Statement on the Latest Developments on the Roma Situation, available online at http://
www.cir-onlus.org/SPEECH-10–428_EN%5B1%5D.pdf (retrieved 7 October 2011).
40) Ibid.
41) Carrera and Atger (2010), p. 12.
42) Ibid., p. 2.
43) Reding (2010).
44) European Commission (2011) Free Movement: Determined Commission Action Has Helped Resolve 90% of 
Open Free Movement Cases, available online at http://europa.eu/rapid/pressReleasesAction.do?reference=IP
/11/981&format=HTML&aged=0&language=EN&guiLanguage=en (retrieved 17 March 2012).
45) Ibid.
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I am satisfied that a majority of Member States have fully implemented the EU free movement rules. 
I expect the remaining countries to do so quickly. The European Commission will remain very vigi-
lant until all Member States fully address the Commission’s legal concerns.46

She then went on to remind Member States that the Commission will continue to 
monitor the implementation of the law stating that 

Last summer’s events were a wake-up call for Europe. The Commission will not hesitate to speak out 
if Member States do not properly apply this fundamental right, notably the procedural safeguards 
that protect EU citizens from facing arbitrary or disproportionate expulsion.47

Despite the Commission’s declaration of improved implementation of the Direc-
tive on Free Movement, forced expulsions of Roma in Europe by France and other 
Member States have continued until the date of this publication. In particular, 
many Member States have not fully implemented proper processes for expulsion. 
Instead, some Member States use cash payments to encourage individuals to vol-
untarily leave the country,48 or task local governments with enacting expulsions. 
Although local governments are bound by European law, their actions are often 
easier to hide from scrutiny. Although these expulsions do not comply with Euro-
pean law, little action has been taken against the offending Member States. 

Governments have also begun to evict Roma from their homes without for-
mally expelling them from the country in order to encourage them to move to 
other Member States. For example, the European Roma Right Centre (ERRC) has 
documented the eviction of over 2000 Roma in France and Italy in the month of 
August 2011 through these less direct means.49 As Malini observes about the evic-
tions in Italy, 

The strategy is clear and simple: Rather than forcing someone on the airplane, authorities keep 
demolishing gypsy camps so that eventually Roma people have no place to go and leave the country.50

Thus, despite Commission declarations otherwise, Roma continued to be targeted 
by multiple Member State governments for eviction based on their race/ethnicity. 
The Commission’s public confirmation of Member State compliance not only 
undermines its own legitimacy as a protector of European citizenship rights, but 

46) Ibid.
47) Ibid.
48) For example, although it received significantly less publicity than the French expulsions, in 2009 Ger-
many paid Roma to leave the country. 
49) European Roma Rights Centre (2011) No Place for Roma: French and Italian Authorities Aggressively 
Evict Roma, available online at http://www.errc.org/cikk.php?cikk=3922 (retrieved 25 August 2012).
50) Malini, cited in A. Momigliano (2010) ‘In Italy, Local Politics Appears to Drive Latest Round of Roma 
Gypsy Expulsions’, Christian Science Monitor, available online at http://www.csmonitor.com/World/
Europe/2010/1013/In-Italy-local-politics-appears-to-drive-latest-round-of-Roma-Gypsy-expulsions (retrieved 
24 October 2012).
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also denies the reality of discrimination faced by Roma migrants throughout 
Europe.

Despite the problematic reality of on-going, racially and ethnically driven, 
expulsions of Roma migrants, many observers celebrated the Commission’s 
response to the French expulsions. As Parker suggests, 

[i]n many respects, the Commission seemed to come out of the row with the French government 
rather well, with praise heaped upon Commissioner Reding by media and NGOs for daring to tackle 
a large member-state on a question of fundamental rights.51 

Indeed, it would appear that many nongovernmental actors were pleased the 
Commission had taken such a public stand against France, even if it was unable to 
guarantee full compliance with the free movement directive. This reaction under-
lines both the relatively weak position that minority groups claiming rights against 
powerful Member States hold, as well as the limited expectations, and actual pow-
ers, of the Commission when confronting powerful Member States. 

To imagine the Commission’s actions as ‘daring,’ suggests that it is surprising 
for the Commission to do its job (to guarantee the implementation of European 
law) as defined by the treaties of the European Union. It is also a reflection of the 
hopes of those who want the Commission to be more active in protecting Euro-
pean citizenship and fundamental rights. Indeed, the celebration of the Commis-
sion’s public rebuking of France highlights the Commission’s decrease in power 
within the EU over the last twenty years. The Commission’s failure to pressure 
states about the practical implementation of the law emphasizes the Commis-
sion’s relative weakness. ‘Practical implementation’ refers to the full implementa-
tion of European law on the ground, including complete compliance with 
European rules not only on paper, but in action. Practical implementation would 
require a number of Member States to change their free movement policies on the 
ground. The Commission has said it will follow up with the practical implementa-
tion of the right to free movement, evaluating the ‘application of the Directive’s 
provisions in all Member States’,52 yet such oversight has rarely been uniformly or 
vigorously pursued in other policy areas.

An alternative view of the Commission response to the French expulsions sug-
gests that the Commission is working behind the scenes, garnering Member State 
commitments to a stronger European Roma strategy. For example, Dawson and 
Muir suggest that 

51) Parker (2012), p. 480.
52) European Commission (2011) Free Movement: Determined Commission Action Has Helped Resolve 90% 
of Open Free Movement Cases, available online at http://europa.eu/rapid/press-release_IP-11–981_en.
htm?locale=en (retrieved 20 December 2011).
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there may be an implicit compact between the Commission and France (as well as other EU Member 
States) – legal proceedings may be halted, but only in the context of a concerted effort to create a 
more effective, and better resourced, pan-European strategy to address the root of the problem, i.e. 
the social and economic exclusion of the Roma peoples. In this sense, far from being a neutral proce-
dure, that ensures the enforcement of European law by an independent enforcer, power games may 
be played-out within the informal stages of the enforcement procedure itself.53 

Such an analysis fits with the Commission’s general approach to infringement 
proceedings which is to always first try to achieve Member State compliance with-
out pursuing formal action. In fact, at each stage of the process the Commission 
allows Member States to show compliance and rarely continues infringement pro-
ceedings when a Member State has resolved the violation of Community law. 
Dawson and Muir see this slow process, which Carrera and Atger criticize as the 
central problem with the Commission’s reaction to the Roma expulsion crisis in 
France, as essential because it becomes a ‘starting point for open-ended dia-
logue . . . and leaves it open to political manipulation and ‘horse-trading’.54

Dawson and Muir go on to suggest that such a backroom agreement was in fact 
reached. During the French expulsion crisis, the Commission not only criticized 
France in its Communications on the crisis, but also highlighted its emerging 
Roma strategy. Dawson and Muir suggest that these statements imply ‘agreements 
between the Commission and the Member States to take more intensive mea-
sures to facilitate the integration and socio-economic improvement of Roma 
minorities’.55 

There have been promising advances made by the Commission towards an EU 
strategy for improving the lives of the Roma. In April 2011, the Commission adopted 
the EU Framework for National Roma Integration Strategies up to 2020 that 
‘addresses Roma inclusion for the first time at EU level and clearly links it with the 
Europe 2020 strategy’.56 As part of the framework, the Commission now requires 
each Member State to have a ‘National Roma Integration Strategy.’ The imple-
mentation of this strategy will be evaluated annually by the Commission for the 
Parliament and Council. Importantly, the Commission recognizes the limited 
impact mere legal compliance with, and not practical implementation of, the 
Roma Strategy will have. The Commission emphasized that 

legislation alone is not enough: Member States need to develop and implement an integrated and 
sustainable approach that combines efforts across different areas, including education, employment, 
health and housing.57 

53) M. Dawson and E. Muir (2011) ‘Individual, Institutional and Collective Vigilance in Protecting Funda-
mental Rights in the EU: Lessons from the Roma’, SSRN eLibrary, available online at http://papers 
.ssrn.com/sol3/papers.cfm?abstract_id=2009872 (retrieved 7 July 2012).
54) Ibid.
55) Ibid.
56) European Commission (2012).
57) Ibid.
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Such statements will make it more likely that Member States will fulfil their 
responsibility to implement the Roma Strategy, but these statements will not be 
enough to guarantee implementation from Member States which actively resist 
the Commission’s role in this policy area.

An additional reason why the Commission has prioritized the Roma Strategy is 
because it is hoped that by linking it to the larger Europe 2020 agenda, Member 
States will feel more compelled to implement the strategy. The Commission 
emphasizes the importance of the Roma Strategy to the overall success of the 
Europe 2020 agenda repeatedly, noting that ‘three out of five Europe 2020 headline 
targets are directly linked to the EU Framework targets for Roma inclusion’.58 It 
also suggests that for some Member States, failure to improve the situation of the 
Roma will coincide with failure to achieve central Europe 2020 goals noting that 

for Member States with a larger Roma population making sufficient progress towards the Europe 
2020 employment, social inclusion and education targets will require addressing explicitly and 
swiftly the situation of the Roma.59

In order to guarantee that occurs, the Commission encourages Member States to 
‘focus on implementation based on action plans with specific measures commen-
surate with Roma inclusion targets, supported by a clear timetable and appropri-
ate funding’.60 

The Commission’s ambitious positioning of the Roma inclusion targets as cen-
tral elements of successful achieving of Europe 2020 keeps the Roma on the policy 
agenda for Member States. How seriously Member States take the commitments 
enshrined in the Roma strategy, however, is less clear. Europe 2020 is based on the 
model of the Lisbon 2010 Strategy, but there is much debate over the effectiveness 
of the Lisbon approach in achieving substantive goals.61 Although the Commis-
sion’s framework may improve the lives of some European Roma, Member States 
may also ignore it or comply with it on paper alone. There are no sanctions for 
states that do not meet the goals of Roma framework. Thus, in many ways the 
Roma framework is an important test of the Commission’s ability to achieve polit-
ically unpopular goals through non-coercive mechanisms. It seems like a poor 
compromise, however, to garner Member State commitment to unenforceable 
goals while looking the other way as states fail to respect fundamental rights such 
as free movement. Whether or not the rights to free movement and residence are 
upheld impact not only the Roma involved, but all European citizens who hope to 
exercise rights that are unpopular with powerful Member States. The Commis-

58) Ibid.
59) Ibid.
60) Ibid.
61) S. Borrás (2009) ‘The Politics of the Lisbon Strategy: The Changing Role of the Commission’, 32 West 
European Politics, 97–118; D. Papadimitriou and P. Copeland (Eds) (2012). The EU’s Lisbon Strategy: Evaluat-
ing Success, Understanding Failure, Basingstoke: Palgrave Macmillan.
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sion’s decision to not to protect the right to free movement and residence for the 
Roma may have actually highlighted the Roma as different and other, implying 
they lack full European citizenship. As O’Nions notes, the Commission’s limited 
proceedings against France may have actually ‘contributed to the stigmatization 
of Roma across Europe and could be seen as helping to fuel the fire of racism in the 
newer Member States’.62

Overall, one can see the Commission’s response to the expulsion crisis in France 
as very similar to its public shaming of Italy for fingerprinting Roma in 2008. In 
Italy the government undertook a ‘Roma census’ requiring Roma to submit to fin-
gerprinting for identification. Many Roma activists see the Italian finger- 
printing census as part of a larger anti-Roma campaign in Italy, where state and 
local officials have also been active in dismantling Roma camps and in expelling 
Roma. One Italian activist argues that the ‘fingerprinting of Roma in Naples, Rome 
and Milan within a forced, humiliating census has been nothing more than a step 
forward in the long process over the years towards “eliminating Gypsies” from the 
Italian territory.’63 

The fingerprinting was also heavily criticized by other European-level bodies such 
as the Council of Europe and the European Parliament which urged the Commis-
sion to verify the legality of Italy’s actions.64 In both cases European rules were 
being violated, yet, despite public outrage and the European Parliament’s con-
demnation of the activities, the Commission ended up backing down from formal 
legal action. In the Italian case, the Commission decided that the fingerprinting 
was being done in such a way that did not violate Community law, while in the 
French expulsion case it was satisfied with the changes France made to its laws 
and procedures. 

What explains the Commission’s problematic follow through in punishing vio-
lations of the rights of Roma citizens, and guaranteeing their equality in Europe? 
In order to answer this question, the next section takes up two elements limiting 
the power of the Commission: increasing Member State pressures and limited 
enforcement capabilities. I argue that the Commission faces barriers in enforcing 
all of European law, especially laws that are unpopular with powerful Member 
States. I then conclude that because most European states do not want to be 
forced to accommodate Roma migrants, Member States have put significant  
pressure on the Commission to not pursue the enforcement of the right of free 
movement and residence. This examination contributes to debates about EU 

62) O’Nions (2011), p. 381.
63) P. Colacicchi (2008) ‘Ethnic Profiling and Discrimination Against Roma in Italy: New Developments in 
a Deep-Rooted Tradition’, 2 Roma Rights Journal, 35–44, at p. 43, available online at http://www.errc 
.org/cms/upload/media/03/B8/m000003B8.pdf (retrieved 11 March 2012).
64) BBC (2008) ‘Italy Rebuke on Roma Fingerprints’, available online at http://news.bbc.co.uk/2/hi/ 
7500605.stm (retrieved 15 December 2011).
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inter-institutional relations, and the extent to which the EU is driven by Member 
State interests or acts as a more supranational body.

7. Challenges to the European Commission

The response of the Commission to the violation of European law by France in the 
2010 Roma expulsion crisis must be understood within the framework of inter-
institutional power relations between the Commission, European Parliament, the 
Council of Ministers, and the Member States of the European Union. Despite once 
being the driving force of European integration, in the last two decades the Com-
mission has become a victim of his own success. Ever since Jacques Delors’s term 
of leadership (1984–1994), the Commission has become a less powerful actor in 
inter-institutional politics. The Commission’s subsequent decline ‘can be attrib-
uted largely to the assertiveness of the Member States, (excessively) concerned to 
entrench their autonomy and limit that of the  Commission . . . The Member States 
have limited the Commission’s power and responsibilities . . . refused to make 
available to the Commission the human resources necessary for it to carry out its 
existing responsibilities, and challenged how it exercises its prerogatives.’65 

Indeed, the Commission’s failure to require the full protection of the right to free 
movement and residence for the Roma can best be explained by the Commis-
sion’s decreasing power, and its lack of resources. In light of the changes made 
since the Delors Commission, actors in the Commission must be wary of how 
Member States will respond to a Commission that uses its enforcement powers in 
politically unpopular ways. The ‘“Member States” assertiveness, their determina-
tion to circumscribe the Commission’s power and impose their control’66 has left 
the Commission in a difficult position when it comes to securing the practical 
implementation of the free movement directive. Thus, in light of the limitations 
placed on the Commission by Member States, it should not be surprising that the 
Commission did not pursue France for infringement after France promised to 
make the required legal changes to comply with the free movement directive. As 
one of the most powerful Member States, France can often get away with its non-
compliance. As Börzel notes, powerful Member States like France often ‘rely on 
their ability to resist enforcement pressure’.67 

The Commission’s standard operating procedure for pursuing violations of 
European of law can also help to explain the Commission’s willingness to give 

65) H. Kassim and A. Menon (2004) The Commission as an Actor, in: D. G. Dimitrakopoulos (ed.) The 
Changing European Commission, Manchester: Manchester University Press, p. 90.
66) Ibid., p. 102.
67) T. Börzel, T. Hoffmann, D. Panke and C. Sprungk (2010) ‘Obstinate and inefficient: Why Member States 
do not comply with European Law’, 43 Comparative Political Studies, 1363–1390, at p. 1383, available online 
at http://www.stevendroper.com/eu%20law.pdf (retrieved 4 October 2012).
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France time to change its policies. Indeed, such a response is typical of its approach 
to other non-compliance problems across policy areas. As a general rule, the Com-
mission prefers pursuing compromise to garner implementation. As Tallberg 
notes 

the shared interest to avoid costly and resource-consuming litigation provides for an environment 
highly hospitable to bargaining . . . negotiated solutions have therefore become a prominent way of 
closing infringement cases.68 

Infringement cases against countries for improper ‘practical implementation’ of 
European law also are significantly less likely to occur because there is very little 
official follow up by the Commission after the transposition process.69 Instead, 
the Commission depends on complaints lodged by NGOs (such as the ERRC), 
businesses, everyday citizens and other actors as well as formal legal action 
brought against state administration within Member State courts. This depen-
dence largely reflects the Commission’s own limitations and puts the cost of guar-
anteeing compliance on those harmed by the violation of European law.

The issue of practical implementation is an important issue for disadvantaged 
groups such as the Roma who seek to be protected by European law, since it is so 
easy for states such as France and Italy to comply on paper with European direc-
tives while continuing to act illegally. As Versluis notes, ‘[w]hen directives are 
“only” transposed into national legislation, while they are not applied in practice, 
the usefulness of legislation becomes questionable’.70 One may wonder why, with 
the ERRC continuing to document the problems in practical implementation  
of the free movement directive, the Commission has not pursued further investi-
gations or infringement proceedings. The answer may be not only that the Com-
mission must first focus on transposition, but also that its limited resources, and 
the political pressure such an action may generate, are powerful deterrents to 
practical implementation of the right to free movement and residence. 

One possible way for the Commission to overcome its limited resources would 
be to increase the number of regulations, as opposed to directives, in European 
law. The Commission has argued that better compliance with EU law could be 
achieved if regulations were used instead of directives because it would increase 
‘legal certainty across the Union’. This position has been criticized by some schol-
ars as ignoring practical implementation.71 Yet, a shift to regulations could improve 
the Commission’s enforcement capabilities. If more European laws were regula-
tions, the Commission could free up significant resources it currently uses to  

68) J. Tallberg (2002) ‘Paths to Compliance: Enforcement, Management, and the European Union. 56 Inter-
national Organization, 609–643, at p. 617.
69) E. Versluis (2007) ‘Even Rules, Uneven Practices: Opening the “Black Box” of EU Law in Action’, 30 West 
European Politics, 50–67. 
70) Ibid., p. 64.
71)  Ibid., p. 64.
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monitor the transposition of European directives. This would allow the Commis-
sion to use those resources to pursue investigations of practical implementation 
instead. Such a move would certainly improve the likelihood that the Commission 
would more fully enforce the right to free movement, but it is doubtful that Mem-
ber States would give up the power over policy implementation that directives 
grant them, keeping with the principle of subsidiarity. It is also questionable 
whether Member States want the Commission to monitor the implementation of 
European law more closely, especially in sensitive policy areas like free movement 
and residence.

In addition to the decreasing institutional power of the Commission and its 
limited resources, there is another explanation for why the Commission has not 
pursued the full implementation of the right to free movement and residence 
more strongly. Commission employees themselves are often conflicted about 
what the role of the Commission should be in European policymaking and enforce-
ment, especially when there is significant Member State resistance. Hooghe argues 
that ‘nearly three out of ten Commission officials’ (28.9%) are ‘ “institutional prag-
matists” because they side-step institutional battles with the Member States’.72 
When combined with the 13.5% of Commission officials who favour state interests 
in Commission v. Member State showdowns, it is clear that strong divisions exist 
within the Commission about how its powers should be exercised when in con-
flict with strong Member State interests.73 This internal conflict over Commission 
and Member State relations, may explain, in part, why the Commission is less 
likely to pursue action against France and Italy when those states highly politicize 
the issue of Roma migration. Overall then, there not only ‘remains significant 
questions as to whether the Commission is able to act independently of the inter-
ests of these big-players [France, Germany, Italy]’,74 it also is not clear that the 
officials in the Commission would always choose to act in such a manner.

8. Conclusion: Free Movement for Some

The European Commission has been successful in achieving the proper transposi-
tion of the free movement directive in most of the Member States of the European 
Union, but has been significantly less successful guaranteeing proper implemen-
tation on the ground. The weakness in the practical implementation of the right 
to free movement and residence for Roma reflects a multitude of challenges faced 
by the Commission, including its eroding power within the Union, the limits 
placed on its budget and staff by Member States, and the political pressure it faces 

72) L. Hooghe (2012) ‘Images of Europe: How Commission officials conceive their institution’s role’,  
50 Journal of Common Market Studies, 87–111, at p. 105.
73) Ibid., p. 93.
74) O’Nions (2011), p. 381.



 J. S. Gehring / European Journal of Migration and Law 15 (2013) 7–28 27

when attempting to promote the rights of the Roma in particular. Overall, most 
Member States are not committed to improving the plight of the Roma, including 
the powerful ‘old’ western Member States. Even if the Commission did not face 
concerted opposition to the full implementation of the right to free movement, 
the institutional constraints it faces in achieving practical implementation are  
significant. 

The right to free movement, in practice, truly only exists for some. When some 
Member States are allowed to restrict the rights of a class of European citizens 
based primarily on their race/ethnicity, the equality and universal nature of Euro-
pean citizenship must also be called into question. Such limitations may begin to 
undermine European legitimacy if they become more widespread. 

For those whose right to free movement and residence are abridged because of 
their race/ethnicity there is little hope that the Commission will be able to remedy 
their experiences in the near future. As Carrera and Atger argue, ‘the Roma affair 
in France demonstrates the limitations of these enforcement mechanisms in pro-
viding a swift and depoliticized response to national measures whose compliance 
with EU law and fundamental rights remains questionable.’75 One alternative for 
Roma, and similarly situated rights-holders may be pursuing their rights claims in 
the courts. Writing about the limits placed on freedom of movement and resi-
dence of eastern Europeans immediately after the 2004 accession, Carrera and 
Guild propose that

confronted by the resistance and potential illiberal practices of certain Member States, one of the key 
recourses available in the EU legal system for the affected individual to claim and enforce fundamen-
tal rights (and have access to ‘effective remedies’) is indeed before Community Courts on the basis of 
the rule of law.76

Litigation via Member State courts may be more effective in bringing compliance 
with the directive, but will be difficult to achieve because of the precarious nature 
of those being expelled. It will require impoverished and often un-educated indi-
viduals who have been made homeless through eviction to find an attorney. Law-
yers taking such cases must have independent financial backing and specialized 
training. Since cases under European law must first be brought in Member State 
courts, successful appeals will also require highly independent judges willing to 
refer cases to the European courts. When such cases are brought it may take years 
before final rulings are made. Finally, even with rulings in favour of the Roma, the 
law must be enforced at the Member State and local level, where most violations 
of the free movement right have occurred. 

75) Carrera and Atger (2010), p. 3.
76) S. Carrera and E. Guild (2008) ‘The French Presidency’s European Pact on Immigration and Asylum: 
Intergovernmentalism vs. Europeanisation? Security Vs. Rights?’, SSRN eLibrary, p. 21, available online at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1333530 (retrieved 19 July 2012).
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As an institution, the Commission emerges from the 2010 French expulsion cri-
sis in much the same position as it did going into the controversy. The contempo-
rary Commission continues to be an institution that is no longer as powerful as it 
once was, but that still has an important role to play in the effective implementa-
tion of EU law. The future ability of the Commission to effectively secure imple-
mentation of European policy, especially in the area of fundamental rights, 
remains uncertain. The fact that French resistance to the Commission was effec-
tive in forestalling the Commission from enforcing the right to free movement 
does not bode well for future citizens whose rights are abused by strong Member 
States. It is especially troubling for citizens such as the Roma, who are the most 
marginalized and need the protection of European rights the most. 


