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 In the first instance, I offer my salutations to 

Revered Padmabhushana Dr Veerendra Heggade, 

Hereditary Trustee of the Lord Sri Manjunatheshwara 

Temple at Dharmasthala and Head of the Committee 

of Management of Shri Dharmasthala 

Manjunatheshwara Educational Trust. 

 Prof S Prabhakar, president of this function, `on 

the occasion of rendition of 5th Endowment Lecturer 

in the law lecture series, initiated by alumni of Sri 

SDM Law College & Centre for Post-graduate Studies 

in Law, Mangalore, during the silver jubilee 

celebrations of your institution and Vice-President of 

SDM Educational Society, Ujire, Prof Dr B K 

Ravindra, Principal and Chairman of SDM College 

and Post-graduation Studies in Law, friend 

Chengappa, President, Bar Association, Mangalore, 

members of the faculty of the college, teachers 

members and staff of the college, my colleagues in 
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the judiciary working in the courts at Mangalore, 

learned members of the Bar, invitees, brothers and 

sisters and last, but not least but most important, 

my dear law students, 

 A very good morning to you all,  

I am humbled at having been invited to deliver 

the Silver Jubilee Memorial Endowment Lecture on the 

topic of The Need for Judicial Accountability in 

the Era of Judicial Transformation, sponsored by 

the Alumni instituted Endowment Fund of Shri 

Dharmasthala Manjunatheshwara Law College and 

Centre for Post Graduate Studies, Mangalore in the 

series of Endowment Lectures. 

The galaxy of legal luminaries who have graced 

your premises for delivering the earlier four 

endowment lectures makes my position not so 

enviable and it is only Lord Manjunatheshwara who 
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must come to my rescue by bestowing upon me not 

only the courage to fulfil my commitment in a 

befitting manner, but also to recommend my case to 

Matha Sharadamba [I am sure Goddess Sharadamba 

is not one to discriminate between person to person 

and if She can create one Kalidasa, then can 

definitely bestow me with a little sense, to fulfil my 

task here today] to endow into my mind a proper 

sense, understanding and intelligible expression so 

that your efforts are not wasted and on the other 

hand if all of us are on the right path of virtue, the 

right side of the law, it is also rewarded. 

 I take this opportunity to express my 

gratefulness to the Management of Shri 

Dharmasthala Manjunatheshwara Educational Trust 

headed by revered Padmabhushana Dr. Veerendra 

Heggade, guided by Professor Dr B K Ravindra,      

the Principal of SDM Law College and all his    
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colleagues and above all, past and present students 

of the law college who have been instrumental in the 

institution and the continuation of the endowment 

law lecture series. My appreciation and thanks to all 

of you for this visionary effort.  

 An out of court commitment like this to deliver 

an endowment lecture is undoubtedly a luxury for a 

working Judge.  It taxes the Judge both on his time 

and efforts. Having myself taxed law students for 

about twelve years on the very subject of taxation, I 

have no choice but to grin and bear it.  But, apart 

from such practical aspects, the very thought that I 

can spend some time in the midst of youth bubbling 

with energy, young, fresh, bright minds, exuding zeal 

and an opportunity to be in the midst of such an 

electrifying atmosphere, is too much of a temptation 

to resist even for a Judge. 
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 Though I am personally of the view that a Judge 

should never fall prey or respond to any temptation, 

such invitations have more often than not slackened 

my resolve and I have succumbed to the temptation.  

 I confess I can only draw inspiration and find 

solace in a very recent article penned by no less than 

the great Justice V R Krishna Iyer which was 

published on 19.03.2010 in ‘The Hindu’ English 

News daily titled ‘Some tasks before the Indian 

Nation’ wherein Justice Iyer says that Judges are 

only human and quite likely to commit errors and 

mistakes and can quite understandably, go wrong. 

 The best part of anybody’s life, in my opinion 

and experience is the student days.  The days when 

one can assimilate into one’s self, the entire world 

and take upon the entire world single handedly 

without any adverse effect or consequence and of 
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course without any responsibility or accountability.  

It is freedom at its zenith.  It is that wonderland 

which Rabindranath Tagore has visualized in his 

immortal, enchanting poem,  

“Where the mind is without fear and the head is 

held high  

Where knowledge is free 
Where the world has not been broken up into 

fragments by narrow domestic walls  

Where words come out from the depth of truth  
Where tireless striving stretches its arms towards 
perfection  

Where the clear stream of reason has not lost its 
way into the dreary desert sand of dead habit  

Where the mind is led forward by thee into ever-

widening thought and action into that heaven of 
freedom, my Father, let my country awake” 

 

 Even a brief stint in the midst of students in a 

law college brings back nostalgic memories of my 

student days and that is an incentive which compels 

me to accept with humility the invitation to deliver 

the endowment lecture. 
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 I must specially mention all the past students of 

your college who have contributed to the happening 

of these endowment lectures and I compliment all of 

them and salute them. Today you are the 

beneficiaries, tomorrow some of you will turn 

benefactors for the benefit of succeeding batch of 

students. 

 Well, I sincerely wish and hope the chain 

continues.  I had requested your Principal Dr B K 

Ravindra to provide me with a little literature about 

your institution and the activities of the students.  

Even a mere glance at the law journal produced by 

your college is sufficient to make me realize the 

standard and quality of law education imparted in 

your institution and the deep degree of involvement 

by the students in pursuit of the study and 

mastering of subject of law and also makes one 

realize the high intellectual levels of the students in 
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your institution.  The quality of the articles in your 

legal journal ‘Legal Opus’ greatly impressed me and 

of course though many of them are by your teachers 

and a few outsiders, that again is only to the benefit 

of the students here and I offer my congratulations to 

the editorial Board and the contributors and of 

course to all students in bringing out such quality 

law journal. 

 I had a look at the college newsletter ‘Pragathi’ 

and I am highly impressed by the dynamism 

exhibited by your students in all aspects of student 

life, sports, arts, literature, legal skills, mooting, 

debating etc.  Your college is a treasure house of 

highly talented students.   A little too much even for 

a Judge to stomach, I am getting envious. Please 

forgive me. 
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 Coming to the topic of the day’s lecture, though 

I was initially informed that I can choose the topic, 

your Principal must have thought better of it and by 

his letter dated 3rd February, 2010 having requested 

me to address on the topic ‘The need for Judicial 

Accountability in the era of Judicial Transformation’, 

my freedom ended. 

Ever since I accepted the post of a Judge, it has 

been an unending process of losing freedom and I am 

by now quite accustomed to this development and 

therefore specifying the topic for the day’s lecture has 

not made much difference to me. 

May be my unusual way of expressing and 

giving vent to my thoughts even outside the court 

hall, even while not rendering a Judgment, an 

activity very uncommon to a Judge, having caught 

the imagination of the people at large and the 
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attention of the media in particular, sure must have 

been a factor in your Principal requesting me to 

address on the topic of “The need for Judicial 

Accountability in the era of Judicial Transformation”. I 

am definitely not unhappy about it.  Well this being 

the need of the hour, it does help one and all if more 

and more awareness is created on the precise topic 

and ultimately if the purpose of instilling a sense of 

accountability in the minds and thinking of Judges is 

achieved by spreading legal awareness on the topic 

and that in turn creating a very strong public opinion 

to insist, to demand, to expect and to enforce 

accountability on the part of all persons working as 

Judges in this country and if that should happen, 

the purpose of this lecture is definitely achieved. 

I very sincerely hope and trust it does happen 

and here is a small effort in that direction. 
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While ‘Judicial Accountability’ is a phrase 

which everyone can understand, ‘Judicial 

Transformation’ is a phrase capable of multiple 

communications and the bigger phrase of ‘in the era 

of Judicial Transformation’ obviously implies that 

this is an era wherein is taking place judicial 

transformation and as is the nature of human 

beings, the era is always the current era and the 

person from whose angle, from whose perception, 

understanding, the change is taking place is 

obviously the self. 

It is the common trait of human being to think, 

to believe and to perceive that he is the centre of this 

universe, he is the focus of this universe.  This is 

obvious for the reason that the world around me 

exists from my perception, from my understanding 

and therefore I inevitably become the centre of the 

universe. The entire universe exists as I perceive it, 
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as I look at it and is all around me. When we grow a 

little bigger, when we move out of this conceptual 

trap, we gradually realize the illusion that we have 

created for ourselves.  In plain Kannada proverb it is 

the ‘koopa manduka’ [frog in the well] phenomenon. 

As and when the frog comes out of the well and 

starts looking at things even beyond the well, it 

dawns upon the frog that there is a large world 

outside the well; that the world does not end with the 

well and it gradually dawns upon us that our vision 

and perception was very myopic.  The greater we 

realize the vastness of this world [Brahmanda], 

smaller we grow in comparison to the vastness of the 

Brahmanda, but, in fact, compared to our earlier self, 

we keep growing. That is the paradox of life, human 

being, illusion [maya], the universe, the vastness, the 

infinite and the human being i.e., the jeeva in this 

vastness, the individual in this plurality, but for 
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whom nothing exists.  It is only so long as I exist, the 

universe is around me and it exists.  When I am not 

here, when I am gone, everything vanishes.  Does it 

really? Can it vanish? To which world do I get 

transformed? These are eternal mystique questions 

that have puzzled, that have provoked, that have 

evolved the human thinking and personality and 

continues to do so. 

Well! Law takes a very small minute part in this 

scheme of things and is no different from the general 

trend.  The concept of law remains abstract.  It keeps 

changing, it keeps evolving.  In basic terms, law is a 

code of conduct defined for ourselves whose limits 

are well delineated, whose tenets are fixed, whose 

application is in general, well even universal and 

which we give to ourselves to ensure an orderly way 

of interaction in the society, a disciplined way of 

living, a device invented to ensure that the weak and 
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the gullible are protected from the overbearing and 

the aggressive; that a measure of assurance and 

protection is given to every member of the society.  It 

is to sober down the impact of Darwin’s Theory of 

Natural Selection, to ensure that the weak and the 

not so fit also survive in the society and in the 

present environment, so that and we all live in an 

orderly peaceful manner.  Mere existence of law in 

itself is of no use.  That law should be implemented, 

enforced. 

Implementation and enforcement calls for a 

medium, an agency and conveying what the law is, 

applying the law when interaction and human 

relationship in the society is not working according 

to it, ensuring that the violators are disciplined and 

the affected are protected, all call for an independent 

agency which has to examine the affectation or 

complaint of the person who feels aggrieved and that 
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agency is identified as the court or judicial system.  

The content and the impact of law is worked through 

courts, interpreted through courts and is 

implemented through the administration or 

executive.  Until this whole exercise is taken to its 

culmination and in a proper and systematic manner, 

the purpose of law is not achieved. 

Unless the court system and the judicial system 

are competent and capable of achieving this object 

and purpose, law again fails.  The system, the 

judicial system fails.  There will not be peace and 

harmony in the society, but there will be discontent, 

dissatisfaction, disorder, anarchy in the society. 

Anarchy is not conducive for the development of the 

individual and the society.  If anarchy is to be 

avoided and method and orderliness is to be ushered 

in the society, it can be achieved only if one has an 

efficient judicial system.  An ideal judicial system is a 
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goal, a vision, the ultimate, like the utopia which is 

always aspired for, but seldom attained. Well, one 

can tend towards it if not achieve it in its 

absoluteness. 

In the absence of an ideal judicial system, 

available practical judicial system, if, can function 

with some sense of responsibility and commitment. it 

can definitely go a long way to achieve the purpose of 

law, but that calls for a self imposed discipline on the 

part of members manning the judicial system, an 

unwavering commitment and a dispassionate 

approach to the task at hand.  This again tends to 

border towards idealism and perhaps the best thing 

is to strike a balance between the practical and the 

ideal.  If the practical has to be converted into the 

ideal, well there should be an overseeing omnipotent 

presence which goads the practical to move towards 

the ideal and at any rate never to move in the 
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opposite direction. This object can be achieved by 

ensuring a level of self inflicted discipline and 

accountability on the part of the persons manning 

the judicial system. 

Well, to err is human and persons manning the 

judicial system being human beings, will be quite 

prone to commit errors. The accountability aspect 

requires to be enforced on persons manning the 

judicial system, if they are by themselves not so, and 

that is where steps in the concept of judicial 

accountability.  To put it in simple words, ‘Judicial 

Accountability’ means the responsibility on the part 

of the persons manning the judiciary who should 

exhibit their awareness and fulfill their obligation to 

be responsible towards the members of the society, 

for their well being, for their protection, for           

their progress.  The moment a person holds any 

position in judiciary, there is tremendous 
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responsibility on the person and the concomitant 

consequence is accountability.  Accountability goes 

hand in hand with responsibility and therefore every 

person having judicial responsibility is also 

automatically judicially accountable and in our 

present governance, the system of governance being 

a social, democratic republic and the constitution 

proclaiming,  

“WE, THE PEOPLE OF INDIA, having 

solemnly resolved to constitute India into a 

SOVEREIGN SOCIALIST SECULAR 

DEMOCRATIC REPUBLIC and to secure to 

all its citizens: 

JUSTICE, social, economic and political; 

LIBERTY of thought, expression, belief, 

faith and worship; 

EQUALITY of status and of 

opportunity; 

and to promote among them all 
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FRATERNITY assuring the dignity of the 

individual and the unity and integrity of the 

Nation; 

IN OUR CONSTITUENT ASSEMBLY this 

twenty-sixth day of November, 1949, do 

hereby adopt, enact and give to ourselves 

this Constitution.” 

the focal point of the whole object and purpose of the 

constitution being people of the country, the judicial 

accountability is towards the people of the country. 

 Human beings have evolved from the stone-age 

to the present age and not necessarily in a uniform 

manner throughout the globe. 

 Different civilizations have flourished at 

different points of time and in our country, Indus 

Valley Civilization, Harappa Mohenjodaro Civilization 

flourished 2,500 years ago and even much earlier 

this part of the continent was a highly evolved, 

enlightened society. Of course, in the ancient times 
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rule by the Kings, Monarchy prevailed and the 

responsibility of the governance was totally with the 

Kings.  Though in the present day and under our 

Constitution, there is to some extent distribution of 

the powers of the State amongst the three organs, 

namely, the legislature, executive and the judiciary, 

in the earlier days, all three functions combined in 

the ruler – the King, but nevertheless, Kings 

maintained the distinction from the performance of 

one’s function to another and did exercise the 

functions and played the role within the 

requirements of the particular function. A King while 

performing on the judicial side i.e., when rendering 

justice, forgot that he is the Head of the State and he 

is the King of the State or he had power over the 

citizen, but objectively and dispassionately 

considered the grievance of the subjects and came 

out with a solution without being influenced by the 
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effect or the consequence whether on himself or on 

others near and dear to him.  Judicial Accountability 

was at its highest even when the very person 

combined the other responsibilities also. Raja 

Vikramaditya, Bhoja Raja, Shah Jahan, to name a 

few are examples from legend and history, who used 

to sit on his thrown of justice, would render justice 

to people from this seat of justice and as the legend 

goes, the moment he would sit on the throne, he 

would transform himself as the Goddess of Justice, 

forget his position as a King and dispense justice, 

even handed which was accepted without demur, 

with great respect and obedience.  Such used to be 

the confidence a King inspired in his subjects even 

while performing the judicial functions. 

 Even during the times of Rama and in 

Ramayana, the kind of sensitivity and accountability 

displayed by the King towards the complaints and 
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the criticisms of his subjects, is something hard to 

believe.  Rama responded to the criticism of a 

commoner like a washer man who ridiculed him for 

his conduct in his individual life and Rama though a 

Raja, bowed to his criticism exhibiting immense 

sensitivity and unparalleled accountability, even to 

the extent of indulging in the inhuman conduct of 

banishing his pregnant wife Sita to the forest.  

Rama’s conduct as a husband owing duty towards 

his wife though may come in for criticism and may 

be even characterized as an act in violation of the 

principles of natural justice, the sense of judicial 

accountability exhibited in responding to criticism of 

his citizens, as a ruler, in trying to fulfil or measure 

up to the expectation of the people and in taking a 

decision dispassionately, objectively and with a great 

sense of responsibility, is unparalleled administrative 

and judicial accountability. 
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 History tells us as to how Shah Jahan [1628-

1658] – the Mughal Emperor had given free access to 

his subjects to approach him with any complaint 

round the clock by the mere ringing of the bell, for 

which purpose, he had tied a rope and which was 

with the reach of his subjects and would respond to 

the bell the moment it rang and would render a 

dispassionate judgment without being influenced by 

the size of the person seeking justice and if history 

and legend is to be believed, not merely human 

beings, even animals got justice and that was the 

sense of judicial accountability. 

 ‘Dharma’ permeated every conduct of human 

life and so also the conduct of the King who was 

combining in himself the popularly known three 

functions and responsibilities of the present day 

State.  Everyone followed the path of Dharma, in the 

sense, the proper and the right thing to do, having 
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regard to the person’s position, person’s status, 

person’s responsibility, vis-à-vis others in the society.  

Dharma itself occupied the position of law and in fact 

there was no distinction between the law and 

Dharma.  What was in accordance with Dharma was 

inevitably in accordance with the law also and vice 

versa.  It had evolved to such a high level that even a 

thief had a Dharma  i.e., ‘chora dharma’ which only 

reflects a commitment to one’s profession. Well, Alas! 

Even Judges lack commitment to their profession 

nowadays, forget about the chors and many Judges 

are confused with their role! 

Mesopotamia civilization, which, in fact, means 

the land between the rivers in Greek language, 

referring to the landmass lying between the river 

Tigris and the river Euphrates, constitute one of the 

influential ancient civilizations in the history i.e. the 

Greek and Roman civilizations, which did reach to 
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great heights, both evolving a steady system of 

governance and also a democratic republican system, 

the political system being akin to monarchy rule by a 

King.   To some extent, it found a variation during 

the period of Roman civilization when the concepts of 

democracy and republic appears to have developed 

with great philosophers like Aristotle [384-322 BCE], 

Plato [427-347 BCE] and Socrates [469-399 BCE], 

contributing to the evolution of such systems. 

Mesopotamian civilization, which developed on 

the banks of the river Tigris, had while evolved a well 

codified legal system, which was strictly enforced 

with an iron hand and of course, the King being 

sovereign performer of all functions of the State, 

including the functions of judiciary. 

King Hammurabi established a law court, which 

has served as a framework for the present legal 
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system that is developed in the region and was 

basically a tit-for-tat principled legal system. 

It also recognizes the social status the social 

status or social strata of the persons and if a man 

causes damage or destruction of eye of another man 

of equal status, the penalty was to remove one eye of 

the offender, whereas if the same offence should have 

been committed against a man of lower strata, then 

the penalty was comparatively lighter and not 

necessarily by plucking an eye of the offender.  Even 

monetary compensation could suffice and the victim 

was not enabled to insist of his pound of flesh! 

Even when the law was so rigid and of course a 

little biased and cruel, its enforcement was absolute 

and without wavering and that took care of the 

judicial accountability. 
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King Hammurabi reigned during the period 

1792-1750 BC and his kingdom stretched from the 

Persian gulf through the river Tigris and Euphrates 

the river valleys up to the Mediterranean sea. King 

Hammurabi had cobbled a code of 282 laws known 

as Code of Hammurabi, which permeated all aspects 

of the subjects of King Hammurabi, though King 

Hammurabi was not the originator of all the laws 

that he cobbled together and not controlled the life of 

all Mesopotamian people.  It was only his code that 

survived the tests of times and was, therefore, better 

known.   The fact that he was an accomplished 

military leader, did help in the strict enforcement of 

the laws on the people.   One peculiarity of 

Hammurabi’s code was a person who accuses 

another of a crime, but fails to make good the 

accusation against the other person and has failed in 

that, would be visited with the same punishment the 
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accused would have received had the allegation 

against the accused proved.    This formed the 

minimization of criminal litigation and inevitably 

brought to bear a degree of seriousness to the 

proceedings, totally eliminating frivolous litigation.   

May be perhaps we have a lesson in this system. 

It was believed King Hammurabi received 

diktats for enacting the code through divinity that 

the Sun God Himself gave him to code atop a 

mountain and therefore had not only authenticity 

but was also followed and implemented with total 

faith. 

For any judicial system to be effective and cater 

to the requirements of the people, the system should 

first inspire the confidence and the trust of the 

litigant public, who approach the forum for redressal 

of their grievances.   If a legal system/judicial system 
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fails to inspire the confidence and the trust of the 

people, it does not measure up to the expectations 

and the hopes of the people, then again the system 

fails, as not many will patronize such an inadequate 

and uninspiring judicial system. 

Nile river valley civilization, which essentially 

developed in Egypt and Nubia on the banks of the 

river Nile and diverse in evolution, was ultimately 

unified during the period of early pharaohs who 

ruled the kingdom and while the pharaohs were the 

first to unite the Egyptian civilization, which was to 

the north of the Nile river, Bantu civilization 

developed towards the south of the river valley, but 

did not evolve as homogeneous as the Egyptian 

civilization.    Egyptian civilization could be classified 

into three phases, the first phase known as Archaic 

period from 3100 to 2660 BCE was the most 

prominent and dominant period of rule of the 
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pharaohs.   This period was the Old Kingdom [2660-

2160 BCE], Middle Kingdom [2040-1640 BCE] and 

the New Kingdom [1550-1070 BCE].     It was the era 

when massive pyramids were constructed for the 

burial of the pharaohs.   Even to date, Egypt is 

civilized by the massive pyramids and swings 

keeping company with them, 

The King developed as the administrative head 

as well as the judicial head and of course he was the 

supreme law maker, as the adage goes that the King 

can do no wrong, and whatever the King says is the 

law.    

Judicial accountability has often taken a 

backseat in governance by the monarchs and did 

suffer greatly during the prior and later periods of 

the Renaissance in Europe.  In England, which 

traditionally followed its own system and of course 
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the governance being again by the King or the 

Queen, judiciary though was able to find its own 

identity on and after the Charter of Magna Carta 

[1215 AD] was, nevertheless, very much part of the 

sovereign powers of the King or the Queen and owed 

its origin to the sovereign and swore its allegiance to 

the Emperor. 

It is only over a period of time, the legal and 

judicial system in England has gradually gone 

independent from the sovereign and parliament and 

with the setting up of the Supreme Court of England 

in the year 2009 i.e. on 1-10-2009, for the first time 

Judiciary became totally independent in English 

system of governance and legal system.   

Notwithstanding the fact and technically even 

today, the judicial system and the courts are called 

Royal Courts and continue to owe their existence to 
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the power of the sovereign and performs only as a 

representative of the sovereign, it should be said to 

the credit of the English legal system there is judicial 

independence and seldom did judicial accountability 

flounder. 

English judges have displayed a great degree of 

judicial accountability by their discipline and 

professionalism and that has inevitably inspired the 

confidence of the people to seek justice before the 

Royal courts. 

In our country, with the invasion of several 

foreign rulers and the invasion continued right up to 

the arrival of the East-India Company, and later on 

with the British emperors taking over the reigns of 

power and administration and expanding their 

empire, our native judicial systems suffered beyond 

recognition and repair. 
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The despotic authoritarian rulers who ruled 

India after the golden era in Indian history came to 

an end with the end of the Maurya  rule, though 

sparkled sporadically during the rule of 

Harshavardhana in central India, Kalingas in the 

eastern part, a few Rajput kings in the western part 

of India, Peshwas and Marathas in the south-west 

part of India and one or two Mogul kings such as 

Akbar and Shah Jahan and in the south 

Rashtrakootas, Chalukyas, Cholas, Pallavas, 

Pandyans, Kadambas, Hoysalas, the governance was 

generally loose, nebulous and authoritarian, 

Quite naturally, except for brief intervals during 

the period of strong and reputed rulers of these 

dynasties, legal and judicial systems suffered all 

along and could not find a strong base. 
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British brought their own legal system to India 

and tried to impose it on the local populace.   English  

system has continued till date, of course, with a little 

cosmetic touchup here and there, and to suit the 

requirement of local conditions, customs of different 

sections of people in the different parts of the 

country, and what we have currently is a hybrid body 

of English legal system functioning with the life of 

Indian Constitution. 

We have not bestowed the required degree of 

attention for evolving a satisfactory legal and judicial 

system that can totally take care of the needs and 

necessities of our people within the frame work of 

our Constitutional scheme. Ad hocism has continued 

to rule roost and apathy or rather inactivity is the 

order of the day.   Judicial system and the courts 

invented by the English people to protect the rich 

and the affluent, to protect the properties and lives of 
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upper classes and the elite, has just remained in our 

country in the same manner as it was when the 

English system was imposed on the society and if at 

all there are areas of welcome, variations, 

independent from the traditional English legal 

system, it is only in the areas of protecting and 

safeguarding the rights of the people as guaranteed 

in Part-III of the Constitution of India and that too 

not on a uniform or regular basis, but with lucid 

intervals in between. 

Though Constitutionally provided Law 

Commissions are in existence and have been 

functioning ever since the advent of the Constitution 

and in some traditional areas, laws are codified with 

some reformative zeal, expected and required degree 

of attention to all areas of legal and judicial systems 

calling for change and improvement is conspicuously 

absent and as is traditionally and conventionally 
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recognized, rule of status quo, with courts and judges 

tending towards maintenance of status quo being the 

order, has inevitably continued. 

The degree of judicial accountability, which the 

founding fathers of our Constitution presumed to 

exist, in the judges of the superior courts and with 

which faith the founding fathers of our Constitution 

insulated judges of superior courts with foolproof 

protection, has unfortunately started working in the 

opposite direction with the induction of suspect, 

incompetent, dishonest judges into the superior 

judiciary and of course judicial accountability is the 

victim. 

Protection to the judges of the superior courts 

provided with the principal object of ensuring that 

the judiciary remains totally independent of outside 

influences and more so from the overbearing 
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influence of executive governance, has only been 

abused in recent times with errant judges who have 

become insensitive not only to their duties and 

responsibilities but also to public opinion, doggedly 

clinging on to their posts and offices even when faced 

with impeachment motion initiated by the only 

Constitutionally provided disciplinary body viz., the 

Parliament of the country and as a result, the image 

of the judiciary has diminished and the common 

man of the country has started to exhibit signs of 

despair, loss of confidence and trust in judiciary.  

This has happened only because of lack of judicial 

accountability on the part of the judges of the 

superior courts of the country. 

The judges in the subordinate courts are made 

accountable and their conduct and functions are 

made answerable directly to the High courts of the 

state and that can definitely take care of the errant 
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judges in the subordinate judiciary, which, no doubt, 

constitutes the base and foundation of the Indian 

judiciary.   But, with the judges of the superior 

courts having been bestowed with the protection 

under the Constitution and the protection here to 

stay, in general to all the judges of the superior 

courts, but the exception being only a judge whose 

misconduct is proved and on a motion and debate, 

supported by two-third membership of the members 

present in each of the two Houses of Parliament and 

such supporting members being not less than half of 

the total membership of each House, for the removal 

of the judge and such a possibility having become 

more imaginary than real in the present day state of 

polity in our country with innumerable and fractured 

political parties, only vying with one another for 

grabbing power and not either adhering to their party 

manifesto or to any ethical value on the part of the 
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individual members, such conditions have only 

emboldened and encouraged the errant judges to act 

in a brazen manner, to dare and challenge the only 

disciplinary body – Parliament – to try and take any 

action against them.   This is definitely not a very 

healthy augury to the society, to the country and to 

our Constitutional mandate of social democratic 

system of governance.   

The other major contributory factors, in the 

context of judicial accountability being not in vogue 

in the higher Judiciary are:  

1. The misuse and abuse of the power to punish 
persons committing contempt of court available 
under the Contempt of Courts Act. 

 

2. Varied activities and diversion of attention of 
Judges to non-judicial functions/activities. 

 

3. Non-existence of an effective disciplinary 
mechanism to identify and take action against 
the errant Judges. 
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4. Judges yielding to outside pressures and 
dictates. 

 

5. Foolproof immunity to Judges of the superior 
courts which has virtually insulated the Judges 
from all sorts of outside pressures and 
influences having virtually become a fortress 
like a shield the well protected Judges having 
started misbehaving and misconducting 
themselves while enjoying such protected 
privileges. 

 

6. Misuse and abuse of the potent power for 
imposing punishment for contempt of court as 
provided under the Contempt of Courts Act. 

 

Example: Erring Judges though obviously are 

on the wrong side and have misconducted, getting 

brazen and doggedly refusing to give up their 

position and leave office as they have realized that 

the impeachment procedure, the only way provided 

for under our Constitution in the present scheme of 

conferment of power on the three wings of the State, 

is a failed mechanism as it is well nigh impossible to 

impeach a Judge in the wake of fractured political 
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parties, political parties being not in a position to 

distinguish between the right and wrong and at any 

rate no meaningful debate taking place in the 

Parliament, no issue based stand being taken by the 

Members of the Parliament belonging to different 

political parties and leaders of political parties using 

their position only to further their personal power 

and influence rather than acting in the interest of 

either the party or the society or even to implement 

the ideals and principles for which a party is brought 

into existence, the errant Judges have happily clung 

on to their seat of power without exhibiting any 

degree of judicial accountability.  

 I am of the earnest opinion that the power to 

punish people who have committed contempt of 

court proceedings and orders is a very drastic power 

without even reasonable safeguards, but more 

disturbingly without adequate remedial measures at 
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all.  If mistakes, errors or even illegalities are 

committed in the exercise of this power and this 

definitely happens when the power is abused at the 

level of superior courts in this country and of course 

becomes irreversible and without remedy when it 

happens at the highest level of the judicial system, 

abuse of judicial power is total and lack of judicial 

accountability perpetuates the abuse. 

 While the breed of journalists, are by and large 

victims of this phenomenon of tyrannical and 

abusive exercise of the power for punishing people 

for contempt, the case of Ms Arundhati Roy will 

remain as a black spot in the judicial history of this 

country forever.  I am of the personal opinion that 

the day when Supreme Court punished Ms 

Arundhati Roy for contempt and sentenced her to 

undergo a day’s imprisonment and sent her to Tihar 

Jail was the darkest day in the history of the Indian 
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Judiciary.  I, as a Judge, through this expression, 

offer my personal regret and apology to Ms Arundhati 

Roy for the judicial tyranny let loose on her by the 

most improper use of the power to punish a person 

for committing contempt of court. 

 It is high time, members in the superior courts 

of this country exhibit greater awareness of the sense 

of judicial accountability required to be exhibited and 

adhered to while exercising the unruly power of 

punishing people for committing contempt of court. 

 This again is an area for legislature to get active 

in the wake of past experiences and to usher in 

suitable legislation to ensure that the power does not 

become tyrannical. The power while is to be retained, 

should also be ensured to be available only in 

instances of statutorily recognized situations and not 
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left to be nebulously expansive in its range and 

reach. 

A judge is a public servant.   Every public 

servant is accountable to the people and to the 

society and to the entire country at large.  [decision 

in K VEERASWAMI  vs  UNION OF INDIA – (1991) 3 

SCC 655]. 

Accountability means a judge should discharge 

his duties and responsibilities in a proper, efficient 

and law conforming manner.   Ultimately, the 

accountability of the judge is to his own conscious 

and, therefore, should be an in-built quality in every 

judge. 

Duties of a judge, nature of responsibilities 

bestowed on every judge is the same, whether the 

judge is presiding over a court at the lowest level of 

the judicial system viz., the munsiff court as is 
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popularly known or a court of judicial magistrate and 

civil judge or is functioning at the higher level viz., 

senior civil judge, both of whom exercise powers on 

the civil side as well as criminal side or the higher 

level of a district judge, who is a judge statutorily 

recognized [CPC, CrPC, and several of other statutory 

provisions] and constitutionally also [under Article 

283 of the Constitution of India] and a host of other 

enactments, as the entire judicial system below the 

High court is known as subordinate judiciary and 

also as indicated in Chapter VI of the Constitution of 

India – appointment of district judges, Article 234 – 

recruitment of persons other than district judges to 

the judicial service, Article 235 – control over 

subordinate courts, Article 236 – interpretations and 

Article 237 – applications of the provisions of 

Chapter VI of Part VI of the Constitution of India are 

all with the High court, such High court for each 



 

46 

state or in some cases for a group of states and the 

at the apex level, the Supreme Court, all exercise the 

same nature of power and perform the same kind of 

duties.  Of course, the nature of the power and the 

extent of the power is depending on either the 

statutory provisions or the Constitution regulating 

the subject, and the composition and the jurisdiction 

of these courts and in the case of superior courts, 

the relevant Articles in the Constitution. 

In so far as the appointment to the subordinate 

judiciary is concerned, the appointing authority is 

the governor of the state in consultation with the 

respective High court exercising jurisdiction in 

relation to such state and in respect of High courts 

and the Supreme Court, the President is the 

appointing authority and in consultation with Chief 

Justice of India, the Governor of the state and the 

Chief Justice of the High court exercising jurisdiction 
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with reference to that state, when the appointments 

are to the post other than the Chief Justice, as is 

provided under Article 217 of the Constitution of 

India, and likewise, as is provided in Article 124 of 

the Constitution of India in the case of appointment 

of a judge to the Supreme Court.   The President has 

to consult.   The peculiar as indicated in Article 124 

in the matter of appointment of judges of the 

Supreme Court is that the Chief Justice of India 

should be compulsorily consulted, when it is an 

appointment to the post of other judges of the 

Supreme Court and the President may also consult 

such other number of judges of the Supreme Court, 

as the President may deem necessary for the 

purpose, and such number of judges of the High 

courts in the states also, as the President may deem 

necessary. 
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In so far as the judges in the subordinate 

judiciary are concerned, while the control is directly 

vested with the High courts under Article 235 and 

the High court can enforce accountability on the part 

of the members of subordinate judiciary and hold 

disciplinary proceedings against misconducting 

judges and impose commensurate punishment is a 

constitutionally recognized and permitted mode of 

ensuring judicial accountability, a corresponding 

provision is conspicuously absent in the Constitution 

itself for enforcing such judicial accountability on the 

part of the judges of the superior courts of this 

country viz., judges of High courts and the Supreme 

Court, except for the provision for impeachment of a 

judge. 

Framers of our Constitution, perhaps, could not 

have even visualized that there can be undisciplined 

erring persons amongst the galaxy of judges in the 
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High court and in the Supreme Court. While the 

appointment to the Supreme Court is by and large, 

as a rule by way of promotion and selection from 

amongst the senior-most judges in the High courts 

and as an exception to this rule, sporadically directly 

from the Bar also and at that level and having regard 

to the source from which they originate, an errant 

behaviour or an impropriety on the part of such 

judges, was unthinkable, even then, the visionaries  

that they were the framers of our Constitution, 

provided for even an unlikely exceptional situation of 

a judge in the superior court misconducting to such 

a level that the judge disqualifies himself/herself 

from holding the office of a judge and provided for 

removal of such judges from the office of judge by 

providing for an avenue in terms of sub-article (4) of 

Article 227 of the Constitution of India   
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124. Establishment and constitution 
of Supreme Court.— 

(1) There shall be a Supreme Court of 
India consisting of a Chief Justice of India 
and, until Parliament by law prescribes a 
large number, of not more than twenty –
five other Judges 

(2) ... 

(3) ... 

(4) A Judge of the Supreme Court shall not 
be removed from his office except by an 
order of the President passed after an 
address by each House of Parliament 
supported by a majority of the total 
membership of that House and by a 
majority of not less than two-thirds of the 
members of that House present and voting 
has been presented to the President in the 
same session for such removal on the 
ground of proved misbehaviour or 
incapacity. 

xxx 

and which is the very procedure for a like judge in 

the High court also.    

While theoretically it can be argued that this is 

the provision indicating the kind of judicial 

accountability implicit and expected on the part of 

the judges of the superior courts and also as a 
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provision for removal or corrective action in respect 

of the misconducting judges, the problem lies in its 

impracticality of implementation in the present 

scenario of our parliamentary democracy.    

This constitutional provision, undoubtedly, 

implies that the only disciplinary authority in so far 

as the judges of the superior courts are concerned, it 

is the Parliament, the highest representative body of 

the people of this country and which has also the 

power to make laws and even to amend the 

Constitution of India, which, in fact, is also the 

creator of the Supreme Court and the High courts 

and even the manner of working and implementation 

of the removal of judges in the superior courts is also 

within the province of the Parliament in terms of 

sub-article (5) of Article 124, reading as under: 

(5) Parliament may by law regulate the 
procedure for the presentation of an 
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address and for the investigation and 
proof of the misbehaviour or incapacity of 
a Judge under clause (4) 

 

and in terms of this power the Parliament also 

legislated the Judges Enquiry Act, 1968, but a 

mechanism which failed on the only time it was put 

to test and there is no guarantee it will work now or 

in the future.  I say so for the reason that the kind of 

majority of the members required to support a 

motion for removal of a judge as envisaged in sub-

article (4) of Article 124 has become more an illusion 

than a reality in the present fissured polity of our 

democratic system. 

While it is no doubt  true  it is a paradox that 

the members of the judiciary at the highest level 

could themselves be misconducting as judges and 

require a mechanism to remove them, particularly 

when the misconducting judges, though are, prima 
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facie, shown to have indulged in nefarious activities, 

corrupt activities and immoral activities, such judges 

throwing good conscious and moral responsibility to 

winds and brazenly clinging on to the post of a judge, 

as has happened in the case of Justice V 

Ramaswamy, the only instance of impeachment 

motion, which failed and as is happening in the cases 

of Justice Soumitra Sen of Calcutta High court, 

against whom the committee set up for going into the 

conduct or rather misconduct of the judge, has given 

a report/verdict holding the judge guilty of the 

allegations, also refusing to see reason and resign 

from the post, and of course with the Chief Justice of 

India and his colleagues in the collegium in the 

Supreme Court not necessarily playing straight or in 

consonance with the accepted moral standards and 

good conscion and responding with marked 

inconsistency to such situations of proven 
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misconduct and even outright mal-conduct on the 

part of the judges, as has happened in the case of 

Justice Nirmal Yadav of Punjab & Haryana High 

court and overlooking obvious and glaring cases of 

misconducting High court chief justices, whose 

reputation had taken a beating in the light of various 

scandals with which they were associated with and 

nevertheless in violation of the law declared by the 

Supreme Court in the case of S P GUPTA  vs  UNION 

OF INDIA [AIR 1982 SC 149] having recommended 

appointment of such judges whose reputation had 

taken a beating to the highest court of the land, the 

expected self-discipline, the inner conscion that 

should be present in every judge, the degree of 

morality that has to be inevitably present in every 

judge, have all been conspicuously absent and there 

is no more guarantee that even the judges in the 

superior courts are   persons  who  can be expected 



 

55 

to be persons of a degree of competence and rectitude 

and therefore unless the judicial accountability 

mechanism is practical, effective and workable and is 

also not very cumbersome, the mechanism fails and 

the errant judges rule the roost and the justice 

delivery system fails, people of the country are denied 

or deprived a constitutionally provided remedial 

mechanism not only to solve the disputes amongst 

citizens and citizens and the citizens and the state, 

but also a mechanism to protect their rights and 

liberties that fails and ultimately, the constitutional 

scheme of providing for checks and balances over the 

different organs of the governance as envisaged 

under the Constitution itself flounders and the 

constitution becomes only a mere paper document, a 

mere declaration in letters, but not in reality and 

action.   That is a sad day for our country, that will 

be a disaster for our country and that cannot and 
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should not happen.    Unless there is an element of 

judicial accountability, such disaster becomes a 

possibility in the future. 

It is very necessary to stem the rot, which has 

already set in the judiciary and not only arrest the rot 

but also reverse it to ensure that the Indian judiciary 

becomes healthy and alright, functions effectively 

and remains always in the service of the people of the 

country. 

In the absence of any alternative              

solution provided or envisaged under the 

Constitution and the laws as it stands now, in my 

opinion, the only way-out is for a very enlightened, 

responsible, vigilant and vociferous public opinion. In 

a democratic system voice of the people matters.   Of 

course, their voice can be translated into votes in 

large number and in a democracy, numbers definitely 
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matters.   Our country being a sovereign, secular, 

socialistic democratic republic, and the people being 

the ultimate masters, their voice, their views, their 

reactions, not only should matter, but all organs of 

the state should be sensitive and respond to an 

enlightened and responsible strong public opinion.   

In my earnest view, you are the solution.  

I can only recollect the prophetic words of Dr B 

R Ambedkar, chairperson of the Committee for 

Drafting the Constitution, which, no doubt, 

comprised of very knowledgeable, erudite, 

experienced statesmen and visionaries and who had 

put in their heart, sole and mind into the making of 

the Indian Constitution, but nevertheless, as Dr B R 

Ambedkar remarked that A Constitution is only as 

good as the members who man the Constitution and 

unless members who are in governance themselves 

are of such quality and are dependable, the 
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Constitution by itself is of no use, however good it may 

be on paper and on record.   

It is for the people of this country to ensure that 

the responsible, conscientious, upright, competent 

and above all people-concerned persons are elected 

and put in the assemblies and the parliament of our 

democratic system, which in turn can definitely 

ensure a proper governance of this country, which 

can also ensure an upright, competent, useful and 

effective judiciary in place.   Swami Vivekananda 

said:  Arise, awake and stop not till the 

goal is achieved.  My appeal to all of you is to 

arise, awake and stop not till the judiciary is 

cleansed of corrupt elements and is made available to 

you in the manner as is provided under the 

Constitution and the judges conduct themselves as is 

expected of them.      
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Judges hold public positions and perform 

public duties. Therefore Judges are automatically 

accountable to the public, in the performance of their 

duties. The power and authority conferred on the 

Judges is to discharge their public duties in a 

proper, efficient, impartial manner.  Power and duty 

goes hand in hand.  Power is always coupled with 

duty. 

In fact, power and authority is so conferred on 

the Judges only to perform their public duties and 

not for either protecting their own private interest or 

to utilize it for furthering the interest of persons, 

whom they want to favour.  Judges are virtually, in 

the matter of exercise of their authority and powers, 

similarly situated to the Trustees who hold the 

property in trust for the benefit of the beneficiaries 

and perform their duties as Trustees only to ensure 

that the beneficiaries get what they are entitled to in 
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terms of the mandate of the propounder of the Trust.  

In so far as the Judges are concerned, such a 

mandate is to be found in the Constitution and the 

various laws under which the powers are conferred 

on the courts and which power is to be exercised, 

through the Judges for the benefit/protection of 

litigants. 

While the power and authority of a Judge no 

doubt brings to the post of a Judge a great degree of 

respectability, obedience and an element of aura to 

the post of a Judge and even provides a hallow to the 

Judge and Judges are looked upon as ideal persons 

in the society and are treated on par with divinity, all 

these things happen only so long as a Judge is 

performing his duties in a proper and efficient 

manner.  It is not so much as the power and 

authority conferred on a Judge that begets such 

great respect to a Judge, but it is only the actual 
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manner in which a Judge conducts and the 

performance as a Judge being to the expected levels 

and so long as the opinions/Judgments rendered by 

Judges are impartial, of quality and law conforming.  

It is only when a Judge’s competence level is at 

the optimum, the Judge is respected.  The mere 

availability of power and authority in a Judge by 

itself will definitely not beget a Judge the kind of 

respect and adulation received by Judges. If a 

particular Judge is incompetent, dishonest or is 

abusing his/her power and authority for extraneous 

reasons, people will not respect such a Judge and 

hesitate to go before such a Judge for seeking 

solution to their problems.   

The reality is that the great respect and unique 

position which a Judge commands is attributable 

more to the manner of his/her conduct and 
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functioning than to the actual existence of power and 

authority in him/her and cannot be better illustrated 

than by showing the shining example of the 

President of your Institution Dr. Veerendra Heggade, 

Dharmadhikari of Dharmasthala Shrikshetra. 

The Dharmadhikari of Shrikshetra 

Dharmasthala is not conferred with any 

constitutional or statutory powers.  Nevertheless, the 

manner of dispensation of justice, resolution of 

disputes and settling differences amongst the 

devotees of the Lord Manjunatha are much respected 

and obeyed by persons warring for generations 

together, when their dispute is resolved in a 

satisfactory conclusive manner by a Judgment of 

Dharmadhikari.  This is a unique phenomenon to be 

watched and understood to be believed! 
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This remarkable method of dispensation of 

justice by the Dharmadhikari of Shrikshetra 

Dharmasthala, functions because of the unflinching 

faith that people have in Lord Manjunatheshwara, 

and also the trust and confidence which Dr. 

Veerendra Heggade commands from such devotees in 

providing a satisfactory solution to their 

problems/disputes/strife by his impartial Judgment.   

While dispensing justice, Dr. Veerendra 

Heggade as the sole arbitrator is not governed or 

regulated by any procedure or other law, but is solely 

guided by the principles of Dharma which is enforced 

in an even handed manner and accepted with 

unfailing reverence and faith by the devotees/seekers 

of justice. Dr Veerendra Heggade may not be a Judge 

in the legal terminology of the word, but is a person 

to be emulated by each and every Judge in this 
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country in the matter of judicial conduct and that is 

judicial accountability. 

I do not think I need to elaborate more on the 

concept of judicial accountability to an audience like 

you when you have the shining example of Dr. 

Veerendra Heggade before you and when Dr. 

Veerendra Heggade is performing his duties to the 

hilt in accordance with the expected norms and 

propriety, but more importantly to the utmost 

satisfaction of the devotees. I salute Dr. Veerendra 

Heggade and urge upon all my colleagues in the 

judiciary in this country to draw inspiration from Dr. 

Veerendra Heggade’s conduct and performance in the 

area of dispensation of justice.  If a Judge conducts 

and performs just like Dr. Veerendra Heggade, I have 

no doubt in my mind that such a Judge has 

definitely answered the test of judicial accountability. 
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But, whether our judges emulate Dr Veerendra 

Heggade’s example and fulfil the obligations and 

duties to satisfy judicial accountability is a moot 

question.   

I can only quote a vachana [prose like verse] of 

the great 12th century social reformer Sri 

Basaveswhara, who was the prime minister in the 

court of Chalukya/Kalachari King Bijjala, who ruled 

over Kalyana Kingdom during the period. 

Basaveswhara ushered in great revolutionary social 

changes. Basaveswhara propagated equality of all 

classes and individuals, dignity of labour, gender 

equality and socialism of the highest order.    He 

said, one should earn his livelihood by  himself and 

even from such earnings should retain only that 

much which the person needed and the balance 

should be distributed amongst the needy in the 

society. Basaveswhara condemned hoarding and 
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aspiring for others’ wealth. One vachana of 

Basaveswhara, which preaches the way of living for 

an individual, reading as under: 

PÀ¼À¨ÉÃqÀ PÉÆ®¨ÉÃqÀ, ºÀÄ¹AiÀÄ 
£ÀÄrAiÀÄ®Ä ¨ÉÃqÀ,  
ªÀÄÄ¤AiÀÄ ¨ÉÃqÀ, C£ÀåjUÉ 
C¸ÀºÀå¥ÀqÀ¨ÉÃqÀ, 
vÀ£Àß §tôÚ¸À¨ÉÃqÀ, E¢gÀ ºÀ½AiÀÄ®Ä 
¨ÉÃqÀ, 
EzÉ CAvÀgÀAUÀ ±ÀÄ¢Þ, EzÉ §»gÀAUÀ 
±ÀÄ¢Þ 
EzÉÃ £ÀªÀÄä PÀÆqÀ® ¸ÀAUÀªÀÄzÉÃªÀ 
£ÉÆ°¸ÀÄªÀ ¥Àj 

 

and when translated into English, gives the following 

meaning: 

Do not thieve; do not lie 
Do not get angry; Do not disgrace others 
Do not grandiose thyself  
Do not accuse others 
This is the way to keep the mind 
And the body pure 
This is the way to please 
My Lord Koodalasangama Deva. 
 

 [Basaveswhara had unflinching faith in 
Lord Sangameshwara - one form of Shiva - 
one of the Trimurthies with Brahma and 
Vishnu constituting the other two 
manifestations of God]  
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If one should follow the preaching of 

Basaveswhara in this simple verse and all members 

of the society should live by this, there will not be 

any need for law, courts, judges and judicial 

accountability.   But, we do not adhere to such a call 

given by Basaveswhara and therefore there is need 

for laws, courts and judges.   If judges at least 

adhere to these tenets or emulate Veerendra 

Heggade, then judicial accountability is taken care 

of.   No need for separate enforcement.  Alas! Even 

judges do not practise these tenets nor any 

guarantee that judges will emulate Veerendra 

Heggade and therefore there is need for judicial 

accountability and further need to enforce judicial 

accountability.         

 Judicial accountability can be classified into 

two categories.   First at the individual level, which 

encompasses within itself the functioning of all 
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judges in the judicial system at all levels.   This can 

be achieved if the judges are committed to these 

duties and discharge their functions in a competent, 

efficient manner. That will be possible only if persons 

suitable and competent to the post of a judge alone 

are appointed at all levels and they remain 

committed and maintain the degree of integrity that 

is required to perform the job of a judge and of 

course remaining objective at all points of time. 

The second category of judicial accountability is 

at the institutional level.   On the first blush, it may 

look that if all judges are individually committed to 

their job, perform their duties in an efficient and 

upright manner, always remain objective and render 

a judgment bona fide, judicial accountability at the 

institutional level is automatically ensured.  It is not 

necessarily so. 
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When the judicial accountability at the 

institutional level is spoken of, one can easily notice 

that it varies at different levels, unlike in the case of 

judicial accountability at the individual’s level.    

The degree of responsibility at the institutional 

level is directly proportionate to the positioning of the 

court in the hierarchy of the justice dispensation 

system.  Higher the level of the court in the hierarchy 

of judicial functioning, greater the responsibility and, 

of course, the Supreme Court of India obviously has 

the greatest responsibility and this automatically 

envisages within itself the greatest judicial 

accountability on the part of the Supreme Court of 

India.     

This is not to say that the High courts have a 

lesser degree of judicial accountability as 

institutions, but if one should look back at the 
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manner of functioning of the High courts vis-à-vis 

the Supreme Court, the ironic picture as emerges is 

that the High courts have emerged in better light 

than the Supreme Court in displaying the degree of 

judicial accountability as institutions.   Be it in 

upholding liberty of the citizens, as happened during 

the black days of emergency under the prime 

minister-ship of Mrs Indira Gandhi [ADM JABALPUR  

VS  SHIVAKANT SHJUKLA – (1976) 2 SCC 521]  or 

in ensuring the evil system of capitation fee being 

charged by the professional colleges in the filed of 

education [TMA PAI FOUNDATION  vs  STATE OF 

KARNATAKA – (2002) 8 SCC 481].   In both these 

decisions, we see failure of judicial accountability at 

the institutional level. 

The manner in which judicial accountability 

works at the institutional level and the distinction 

that can be drawn as between the High courts and 
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the Supreme Court is mainly due to the kinds of 

powers that are conferred on the High courts and the 

Supreme Court under the Indian Constitution, 

though under different statutory provisions, the 

Supreme Court is normally placed at the highest 

level as a court of appeal, but under the 

Constitution, the Supreme Court has been conferred 

with certain far reaching powers and responsibilities 

that places the Supreme Court in a unique position 

even to the extent of guiding and shaping the 

functioning of the Indian republic.    

To achieve judicial accountability at the 

institutional level, the High courts in general and the 

Supreme Court in particular, should realize their 

precise role envisaged under the Constitution and 

scrupulously adhere to it.    It is also very essential 

to keep always in mind that the role of judiciary is 

one of the corrective role and that should be the 
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primary role and it is only for performing this 

primary role and when it becomes absolutely 

necessary, it can be supplemented with a possible, 

permissible powers and functions, which are 

normally exercised by the other two organs of the 

state viz., the executive and the legislature.   

Transgressing the limits of the role, power, functions, 

duties and responsibilities bestowed on the higher 

judiciary by the superior courts in this country at the 

institutional level will cause an imbalance in the 

system of governance and unless it is realized and 

corrected immediately by the judiciary itself, it could 

lead to a situation where there is a breakdown of the 

Constitutional scheme and the result will be a 

deadlock or stalemate.    

Of course, the judiciary has been applauded, 

praised and even adored for its active role and 

invasive forays into the areas earmarked for the 
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other two organs and by resort to path-breaking, 

innovative judicial activism and many a time in the 

name of public interest litigation, what may appear 

to be a very positive development in the short term, 

but it may turnout to be a very negative disastrous 

development in the long run. 

For paucity of time, without going into more 

number of cases, I would cite the judgment of the 

Supreme Court of India in the case of 

KESAVANANDA BHARATI  vs  STATE OF KERALA 

[AIR 1973 SC 1461], which undoubtedly can be 

rated as the zenith of judicial activism, but ironically 

also constitutes the best example to illustrate and 

demonstrate a classic situation where judicial 

accountability has failed at the institutional level. 

Of course, there are a good number of other 

decisions, wherein we can notice this phenomenal 
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failure of judicial accountability at the institutional 

level.   But as indicated above, the judgment of the 

Supreme Court in the case of KESAVANANDA 

BHARATI is definitely the icing on the cake. 

I say so for the reason that while the concept of 

basic feature theory developed in this judgment has 

been applauded as the greatest contribution of the 

Supreme Court to the conservation of a true 

democratic system in this country and also as a 

check on the autocratic and arbitrary use of power 

by a brute, unreasonable, self destructive majority in 

the Parliament, but the judgment fails if the very test 

is to be applied to the judicial functioning.   What 

applies to the goose equally applies to the gander!     

If the courts i.e. judicial system does not believe or 

does not have faith and confidence in the majority of 

the members of the Parliament, who support a Bill 
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for amending the Constitution in the manner in 

which they think and the amendment is needed and 

should be done, as in the opinion of the courts, the 

change to the Constitution by such amendment, 

could be a failure or destruction of the basic feature 

of the Constitution.   While the Parliament can 

definitely reciprocate the gesture and return 

compliments, expressing a like doubt, suspicion and 

lack of confidence in the functioning of five or more 

judges of the Supreme Court functioning as the 

Constitutional Bench, as persons not to be trusted 

for safeguarding the right, interest and the freedom 

of the citizens of this country, then the judgment 

fails on the application of the very theory of basic 

structure. 

The difference between the judgment of the 

court and the passing of a Bill by requisite number of 

members of Parliament is, while by passing of the 
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bill, it becomes a law with the support of requisite 

number of members of Parliament, as is provided in 

the Constitution itself, the basic feature theory is not 

one so provided for in the Constitution, but invented 

by the courts for conserving and sustaining the basic 

feature of the Constitution and therefore judiciary 

rewriting the Constitution.    This is an area where 

trust and faith in the other organ or to be precise, 

the lack of it, has overridden or overtaken the 

provisions of the Constitution.    

Well, if the Supreme Court of India, who, 

undoubtedly, have the power and the duty to 

interpret even the provisions of the Constitution of 

India, by a process of interpretation can persuade 

themselves to believe that Parliament can become a 

Bhasmasura, by the misuse or abuse of the brute 

majority support a motion for the amendment of the 

Constitution, while we have a Mohini in the Supreme 
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Court, but if the Supreme Court itself becomes the 

Bhasmasura, by resort to the process of 

interpretation of the Constitution by misusing or 

abusing this power, where do we find the Mohini? 

This is where judicial accountability enters the 

scene and should act as the warning signal in the 

functioning of the superior courts at the institutional 

level. 

 While I find some difficulty in attributing any 

special significance to the second part of the topic, 

namely, ‘in the era of Judicial Transformation’, my 

understanding is that the organizers must have 

thought of this part and added this to the judicial 

accountability part in the wake of current unhappy 

episodes involving many Judges in the superior 

courts and the new found messiah of the legislation 

called ‘The Right to Information Act’, ushering in an 
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era of transparency, openness and creating 

awareness for the people and this being enabled to 

insist on, not only for elimination of mal 

administration and lack of administration, but also 

to provide instead a good governance.  I understand 

that the judiciary is also required to respond to this 

trend emerging in the society and to usher in an era 

of meaningful judicial accountability which in turn 

can definitely pave way for ensuring good governance 

by making the other two organs of the State, namely, 

Executive and the Legislature to fall in line and to 

respond to the travails and the needs of the people of 

this country and thereby fulfil their respective 

obligations and translate into reality the object and 

goal of our Constitution.  

The judgments of the Delhi High court 

interpreting the provisions of the Right to 

Information Act, with no less than the Supreme 
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Court of India itself being in the position of a 

suitor/petitioner, in a writ petition brought before 

the Delhi High court by the Supreme Court for the 

purpose of getting over the order passed by the 

information commissioner in an appeal by the RTI 

Activist – Mr Subhash Chandra Agrawal, have 

created such tremendous awareness amongst the 

general public about the boon of a legislation called 

‘The Right to Information Act’ and has consequentially 

greatly heightened the legitimate expectations of the 

people of this country over the need for commitment 

to judicial accountability on the part of the Judges of 

this country.  Well! It is undoubtedly an era of 

judicial transformation.  If the transformation is to 

be taken to its logical conclusion, it is sustained 

public opinions and public pressure which greatly 

matters and that can make a difference in a 

socialistic, democratic, republican country like ours.  
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If the need for judicial accountability is fulfilled, as a  

consequence results will automatically follow.  

 While it is no doubt true that there are dark 

spots and dimly lit areas in the judiciary.  As of now, 

there may be a case of Justice Dinakaran in the 

South, Justice Nirmal Yadav in the North and 

Justice Soumitra Sen in the East and also the 

masked manner of functioning of the collegium of the 

Supreme Court and the High courts, I am of the view 

that these are all nothing but aberrations of the 

times and the institution of judiciary will definitely 

weather these hiccups, shed its black sheep and 

emerge clean and virtuous in the long run.  I am sure 

that will happen with the Right to Information Act 

greatly enabling such happening and with an 

enthused, enlightened legislature earnestly seeking 

to usher suitable legislative changes to make such 

thing happen. 
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 I am an optimist and I am sure the day will 

definitely come and we will see the day not later but 

sooner. 

 Let us all strive in that direction. Once again, I 

thank the organizers for this wonderful opportunity.  

Thank you all for your tremendous patience and 

courteous listening of this otherwise mundane 

lecture. 

 Good day! Sarve Jana: Sukhinobhavanthu.  


