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Playbook: Confidentiality in the Workplace, Part Three

When an employee

is leaving, references

must be handled

with care.

By Lauren Yost

pplicants, employees and
former employees are turn-
ing more frequently to the
courts for satisfaction
when they feel that an em-

ployer has wronged them. It is critical
that supervisors arm themselves with
solid management practices to avoid
becoming the target of a lawsuit.

In the first two articles of this series
(see the March and April issues of Parks
6- Recreation), we explored the legal and
financial consequences of breaching
confidentialities and detailed the enti-
tlement of confidentiality due to appli-
cants (before employment) and
employees (during employment).

In the final article of this series, we
will look at the double-edged sword of
giving employment references-what
you can not say and what you must say.

What You Said ...
Despite the fact that more than 20
states have passed legislation to give
"former" employers partial immunity
from defamation lawsuits caused by
unfavorable employee references, the
courts continue to up hold these cases.
Even if an employer can prove that its
statements are true, a case can be rein-
stated (Robinson v. Shell Oil Co.) under
federal laws as a retaliation claim un-
der Title VII if the former employee
can raise questions as to the former
employer's motivation to give a poor
reference.
Most employers have resorted to a

"name, rank and serial number" policy
for giving references on past employees.
Employers are generally safe to verify
such information as: name, position
held, dates of employment, last rate of
pay and eligibility for employment.

Unfortunately, even that limited
information can trigger a defamation

suit, as one employer discovered when
the Florida court of appeals reinstated
the former employee's case. The former
employer had stated to the prospective
employer that the employee was not eli-
gible for rehire. Their classification of
"not eligible" was inconsistent with the
definition of written policies. Do you
know what your policy says?

What You Didn't Say ...
In 1997, a case came before the Califor-
nia Supreme Court because of what a
former employer didn't say. The former
employer provided a favorable reference
for a former employee who had re-
ceived complaints of sexual miscon-
duct. The omission created a new vic-
tim with the new employer, and the for-
mer employer was liable for its failure
to disclose. The California ruling forces
employers to disclose key information
when they choose to provide references.

References that are not entirely accu-
rate, or cannot be documented and
proven to a reasonable jury, can result
in defamation cases. References that are
truthful and accurate, but may not have
been made in good faith or with malice
can result in retaliation suits. And refer-
ences that are accurate, but incomplete
result in liability cases. It is a narrow
path between these seemingly contra-
dictory perspectives, and navigating
that path unscathed is a challenge.
When you are asked for a reference,
take advantage of professional resources
on staff and get human resources in-
volved. Their counsel may thwart future
complications.

Lauren Yost is NRPA's senior manager of
human resources. She has more than 16
years of experience in human resources
management and staff development. You
can reach her at lyost@nrpa.org.
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