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Editorial 

 

It is with pleasure that I present conference proceedings containing the papers that were 

submitted and presented at the International Conference on Trade, Business, Economics and 

Law (ICTBEL) and Annual International Conference on Intellectual Property and 

International Law (AICIPL), 2014. The conference has been very successful in bringing out 

and highlighting some of the pertinent issues in the areas of intellectual property, law, 

business and economics. The papers presented discussed varied issues ranging from the BT 

drone strikes case and corporate liability, to human right obligations of transnational 

corporations. The papers presented also covered some interesting developments in the areas 

of governance and money laundering discussing the example of Bitcoin, intellectual property 

issues in Nigeria, the right of health and patent protection, the delay and cancellation of 

flights in European civil aviation, and the issue of labour unrest in the South Africa’s mining 

industry. In addition, the papers also successfully examined the impact of globalization and 

trade openness on businesses in general and on income inequality in particular, as well as the 

impact and significance of counter-measures in international trade. Each paper represents a 

substantial contribution to the advancement of scholarship in the fields of law, economics, 

business and intellectual property.  

 

I would like to acknowledge the contribution made by the Editorial Board members and Mr. 

Singh who competently assisted me in compiling these proceedings. Without their assistance 

this task would have been far too great to be achieved in time.  

 

Enjoy reading these proceedings and I hope they will contribute further to the advancement 

of ideas around the relevant disciplines.  

 

 

Dr. Ramandeep Chhina 

General Editor 

Email: r.chhina@hw.ac.uk
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NEW GOVERNANCE: ANOTHER APPROACH FOR REVOLUTION 
Dr. Mohamad Basam

1
  

ABSTRACT 

We are in a new era where communication and technology have dominated almost all societies. 

In this age of public administration and hard law, one method fits all, and command-and-control 

approaches of administrative reform are outdated. New governance represents a new cooperative 

approach for administrative reform. This article provides a comprehensive introduction to new 

governance for developing countries, especially Arab Spring countries, since they are undergoing a 

transformational period. Governments and people are searching for new methods for reform and new 

governance may be the trend that can transform public policy for the new generation.              

Key words: new governance, reform, cooperative public administration.  

INTRODUCTION 

The Arab Spring, fueled by the power of the youth, was the event which changed the future of 

generations. The Arab Spring was a revolution against poverty, oppression, and corruption that removed 

dictators who had ruled for more than thirty years. Tunisia, Egypt, Libya, and Yemen are now free – well, 

almost free. After the revolution, the Arab Spring countries found there had been no sign of recovery. 

Various expressions are emerging in Arab Spring countries that symbolize frustration among the people 

such as: “revolution thieves” and “the regime followers.” To overcome the frustration and to move on to a 

better future, parallel to the political revolution, administrative reform must take place.  

The notion of administrative reform has been developed in a variety of channels—all of which 

agree that the goals of the administrative reform should be effective and efficient public service, 

improvement of the operational performance, and economic development. Governments have searched 

for these results in a variety of public administration theories that conform to their political ideology, 

culture, and economy. The question stands, then: if all countries are searching for the best way to govern 

people, what are the obstacles that most often hinder a government’s effort at administrative reform?  

The main difficulty of administrative reform seems to be that public actors will try to avoid laws 

or policies that threaten their interests. For example, policies of financial reform, deregulation, and 

privatization will be highly defended and supported, if they have the benefit of sharing an interest or 

providing value to public actors. As Herring argued, “Special interests cannot be denied a voice in the 

councils of state since it is their concerns that provides the substance out of which the public welfare is 

formulated.”
2
 In developing countries, there is no distinction between politicians and bureaucrats, putting 

tremendous power and authority in the hands of those who both make the policy and carry it out. Hence, 

as Lord Acton put it, “power tends to corrupt people, and absolute power corrupts absolutely.”
3
 Thus, this 

bad administrative environment may hinder revolution.  

Therefore, new methods and theories of reform are always emerging, seeking to circumvent the 

corrupting influence of powerful politicians. One innovative idea is to increase the role of non-

governmental actors in the making and implementation of public policies. There are many terms for this 

trend, but it is most commonly known as new governance. New governance scholars claim that “it can 

work better than familiar modes of public administration; … because it is more open, more participatory, 

and more accountable.”
4
 In fact, new governance exists in different forms in the Middle East, but it lacks 

a theoretical framework there.   

This article argues that new governance may offer a better administrative environment to fulfill 

the goals of revolution. It aims toward introducing new governance to developing countries in general and 

                                                           
1 Assistant professor and the head of the legal programs at the Institute of Public Administration- Saudi Arabia, e-mail: 

dr.mohamadbasam@gmail.com 
2 E. Pendleton Herring, PUBLIC ADMINISTRATION AND THE PUBLIC INTEREST (McGraw-Hill Book Company) (1936) 24. 
3 Lord Acton, Letter to Bishop Mandell Creighton, 1887. 
4 Geoff Airo-Farulla, Sunrise and Sunset: Administrative Law and Governance (Chris Finn ed. 2000) 275.  
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to Arab Spring countries in particular. Part two provides a comprehensive definition of new governance—

not an easy task because most of the new governance literature does not define the term per se, but 

defines it instead within the context of another issue or solution. Finally, this article describes the 

challenges that may confront the adoption of new governance, especially in developing countries. The 

idea behind this article is not to compare public administration to new governance, but to propose new 

governance as the administrative framework for a better future for Arab Spring countries.  

New Governance: 

New governance is becoming a public administration model of the 21
st
 century, as Lobel 

concluded.
5
 Some researchers suggest that it is a paradigmatic turning point of public administration 

theory and practice, commenting that “we are witnessing a major transformation in law and policy, and 

that the new governance ‘revolution’ will end up changing all law as we know it.”
6
 New governance is a 

model highlighting different areas—broader citizen participation in governance, absence of corruption, 

democracy, transparency, accountability, better inter-institutional cooperation, and active participation of 

non-governmental organizations (NGOs).  

New governance has potential for Arab Spring countries because of asymmetrical information 

and limited social trust and corporate social responsibility. These factors block the following relations: 

private-private, public-private, public-public, private-NGO, public-NGO, and NGO-NGO. The new 

governance model can enhance the relationships among the actors by improving the public administration 

system and increasing civil trust in it. The goal of new governance is to improve all five components of 

social capital including social relations, civil participation, cooperative action, mutual support, and 

influence. New governance emphasizes that the work of state officials primarily is to serve citizens and 

not manage or manipulate by incitements and stimulations. Citizens are perceived as owners of the 

government, and public officials are to serve citizens with regard to multilevel responsibility, ethics, and 

accountability in democratic society.  

New governance is not entirely a novel approach. Instead, it builds on a rich history of past thinking, 

changing emphasis and incorporating new elements. The new governance approach existed in Arab 

Spring countries and in other parts in the world a long time ago. This part of the article is meant to put the 

new governance practice in perspective. In fact, there are five key concepts forming the core of this 

approach: tools, public and private, network, negotiation, and enablement skills.  

a. Tools: 

The primary objective of new governance is to change the “main unit” in public administration from a 

public agency to a tool to achieve public purposes. To do this, new governance changes the nature of 

public administration and the approach of public problem solving, but in a way that is not fully 

acknowledged in current theories.  

  Under the new governance approach, the change of tools in Arab Spring countries means a 

change in the classical public administration. Public administration focuses on how government agencies 

operate. An agency in an Arab Spring country has two fundamental roles: “to advise the political 

leadership on the review, implementation and development, and to manage its own resources so that 

policy may be implemented.”
7
 Even though these two basic functions have been developed and 

elaborated in various ways, the actual practice of public administration shows a massive reliance on the 

agency, a clear distinction between the public and private sectors, a trend toward administration 

responsibility and control, and a concentration on the skills of command-and-control.  

                                                           
5 Orly Lobel, 'The Renew Deal: The Fall of Regulation and the Rise of Governance in Contemporary Legal Thought' (2004) 89 

Minn. L. Rev. 342, 345. 
6 David M. Trubek & Louise G. Trubek, 'Narrowing the Gap? Law and New approach to governance in the EU: New Governance 

& law regulation: complementarity, rivalry, and Transformation' (2007)13 COLUM. J. EUR. L. 539, 542.  
7 Owen E. Hughes, Public Management and Administration: An Introduction (Palgrave Macmillan 1994) 14. 
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By comparison, new governance has an entirely different approach. Instead of focusing on 

individual programs it focuses on the tools of agencies.
8
 Most government programs take the same 

approach regardless of their respective fields. For example, agencies must choose the actors and their 

roles during the implementation process.
9
 Because each actor has her own incentives, skills, and 

perspectives, the choice of actors greatly influences the results of the process.
10

 While the classic public 

administration separates policy development from the duties of administration, new governance assumes 

that the process of any program should start with the enactment and continue to the implementation. 

Therefore, new governance changes the focus to the tools which make a significant difference, especially 

in the implementation process. 

Tool choices may appear to be technical decisions; but in fact they are political decisions because 

the actors who decide on the low-level policies are acting based on political calculations.
11

 In addition, the 

implementation process gives a significant degree of discretion to the actors. Hence, the choice of tools 

affects the use of discretion and thus which interest has the greatest advantage. As a result, in most public 

programs, there is a political battle over the choice of tools. This battle concerns, among other things, how 

to solve public problems efficiently and how the actors’ interests will shape a program’s implementation.  

In fact, sometimes the choices of tools are shaped by cultural norms, and they affect the public 

relationship with the government.
12

 For example, Egypt may choose tools that are more favorable toward 

Islamic law. To do this, the government may choose actors who retain Islamic values in the 

implementation process. In this case, the majority of Muslims will support this trend even more.  

Although tool choices are political, they have a significant impact on the management and 

operations of public affairs.
13

 Based on the choice of tools, management personnel need to acquire various 

tasks, knowledge, and skills. Hence, generic public management skills must be supplemented by skills 

that are relevant for the specific programs. Naturally, utilizing the tools of new governance needs a 

special type of training.  

One of the main tools that can be used to apply new governance principles is soft laws. Why do 

we need soft law in Arab Spring countries instead of hard regulation? First, there is no obvious solution 

for the complexity of modern public policy issues. It is always better to have multiple solutions and open 

methods of solving problems without the obstacles of fixed orders and fear of formal sanctions, especially 

in countries that rely on hierarchy. A soft law approach would minimize the often-perverse incentives 

imposed by liability and sanctions.  

A second reason to use soft law in Arab Spring countries involves circumstances in which the gap 

between the planned goals of regulation and the reality of achieving those goals is so large that hard laws 

are almost meaningless. Unfortunately, this situation is not just in Arab Spring countries —many 

initiatives for social economic rights in developing countries face this problem. The basic idea is to 

acknowledge the impossibility of immediate change and recognize the difference between what is real 

and what is ideal. Soft law can provide this solution because it establishes the bottom line of adherence 

and launches higher standards.  

A third reason for using soft law is the potential for ideological resistance to new initiatives. In 

recent years, Arab Spring countries’ governments have tried to implement new laws and regulations that 

are not inconsistent with Islamic law, but Islamic scholars have opposed these initiatives on the grounds 

that implementation might run counter to Islamic law, causing an ideological resistance to these laws. In 

                                                           
8 Jody Freeman, 'Public values in an era of privatization: extending public law norms through privatization' (2003) 116 HARV. L. 

REV. 1258, 1312. 
9 Orly Lobel, 'The Renew Deal: The Fall of Regulation and the Rise of Governance in Contemporary Legal Thought' (2004) 89 

Minn. L. Rev. 342, 396. 
10 Id. 
11 LESTER M. SALAMON, The tools of Government: A guide to the New governance (Lester M. Salamon ed., Oxford University 

Press 2002) 9. 
12 Id. 
13 Id. 
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such cases, soft law may often be enough to achieve similar results without confrontation with Islamic 

law scholars.  

The final reason is the potential to increase the legitimacy of the Arab Spring countries’ 

administrative systems. In the era of revolutions in the Middle East, the governments are in desperate 

need of approval and legitimacy. Soft law is practiced by the different stakeholders in order to achieve 

regulatory means in a less oppressive manner than using regulatory force. It provides an environment free 

from fear that ensures their compliance with law and encourages people to contribute to the efforts of 

public policy; hence people will support other new governance ideas such as collaboration, participation, 

and diversity. 

b. Public and Private: 

By focusing on how the tool is to be chosen, new governance opens the door to redesign the 

relationship between the public and private sectors. Generally, traditional public administration instills 

tension between the public and private sectors. For example, the public sector can legitimately use force 

to solve public problems. However, this use of power and authority must be for the good of all 

individuals, not only some powerful group. The public sector should have clear guidance in spending 

public funds and exercising public authority; without it, the public sector may become corrupted and 

influenced by the private sector. Thus, when designing a public organization, we must keep a distance 

between the public and private spheres.    

The main idea of dividing the public and private sectors appears clearly in the privatization theories. 

The difference, however, is that the private sector is being protected from state involvement. Privatization 

theorists suggest that any state expansion comes at the expense of a task that the private sector can do 

more efficiently; thus, according to that theory, the private sector must be protected from such 

encroachment.
14

 Therefore, for the good of the market system, the public sector in Arab Spring countries 

must be shrunk and the private sector must be allowed to expand.
15

 

New governance blends the public and private sectors rather than drawing a sharp distinction between 

them. The argument being advanced here opposes Solomon’s argument that the difference between the 

public and private sectors is blurred because every party keeps its individuality; instead, I argue that 

collaboration will be the defining feature in the relationship.
16

 This is because new governance considers 

collaboration a preferable feature to solve public problems. For example, in a public problem where the 

actors are a public organization, a private sector organization, and an NGO, every actor brings what it 

does best: public organization access to resources, private sector management, and the NGO’s humane 

service delivery. New governance views this collaboration effort as a source of effective public problem 

solving. 

c. Network: 

Along with shifting the attention to tools and to the public and private sectors, the new governance 

theory also changes the focus from strict hierarchical agencies to organizational networks. The main 

features of tools are indirect quality, a host of third-party actors, and the initiation of interdependencies 

between public agencies. Consequently, government loses the full control that it used to enjoy over the 

operation of its own programs, but it gets more allies. Thus, during the operation of public programs, 

several critical exchanges occur among government agencies, the public, and private institutions. As a 

result, several parties share responsibility with the public authority for public programs. 

In addition to the new governance theory’s focus on public administrations’ shifting to networks as a 

new way forward, new governance recognizes the significance of indirect government actions. This 

recognition is similar to that in two other schools of thought regarding reinventing government and 

privatization. In all three of these theories, the use of third parties for government is accepted.   

                                                           
14 M. Ariff and T. K.K Iyer, 'Privatization, Public Sector Reforms and Development Strategies of Developing Countries' (Dec 

1995) ASIAN JOURNAL OF PUBLIC ADMINISTRATION VOL. 17 NO. 2, 325. 
15 Id. at 326. 
16 Jason M. Solomon, 'New governance, Preemptive Self-Regulation and the Blurring of Boundaries in Regulatory Theory and 

Practice' (2010) WIS. L. REV. 591, 592. 
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Reinventing government takes a different approach to indirect government. For reinventing 

government, according to Osborne, indirect government is not merely an end, it is a means to catalytic, 

competitive, mission-driven, results-oriented, customer-responsive, and enterprising government.
17

 Thus, 

the main goal of reinventing government is to minimize difficulties for the indirect devices that are being 

used. This goal may contradict with the principles of new governance, which encourage managers to take 

a greater share of the responsibility when sharing authority with the private sector.  

Privatization also favors private means to deliver public goods rather than government agencies. The 

theory is that the private sector will be more likely to serve the public interest in efficient ways. Also, 

because of competition, private firms support public agencies in solving public problems such as political 

pressure, corruption, and citizen pressure. Thus, the best way to achieve effective government is to reduce 

the size of the public sector by transferring responsibility to the private sector.  

By comparison, new governance shifts the focus from public agencies acting on their own to public 

agencies seeking to deliver their services through networks of actors and relationships with other parties 

that can most efficiently deliver the needed services. Even though depending on such networks has a 

significant advantage, it also poses a substantial challenge that requires the knowledge of network theory 

and principal-agent theory.  

Network theory may add the knowledge that the principal needs to deal with the agent. Basically, 

according to Rhodes, the network theory was established to minimize complexity in policy making even 

when the principal and agent share a goal.
18

 Thus, the theory emphasizes that the relationship between the 

actors is interdependent.
19

 As a result, no actor shall enforce its opinion on the other. Indeed, Rhodes 

identified four main characteristics of network theory in managing indirect tools:
20

 

 There are different types of organizations cooperating with limited knowledge of the operational 

style of each other. 

 Every actor in the network has its own incentive, interest, perspective, and approach to the 

relationship.  

 All actors are dependent on each other and therefore must cooperate to achieve their stated goal.  

 These characteristics change over time. 

Principal-agent theory adds broader ideas to the concept of new governance to explain the 

relationships between principals and agents in third-party government and contractual arrangements.
21

 

Although the principal may appear to have a significant influence on its agents, the agents usually have 

the upper hand in such a relationship.
22

 The reason for this role reversal is the fact that agents are typically 

more informed than their principal. Thus, an incompetent agent may manipulate the principal, using the 

discretion that is left in the agent’s hands to minimize his duties and responsibilities. To avoid this, the 

principal can obtain more information about the agent’s performance, which creates additional costs. 

Therefore, each principal tries to find means of cost-effective control.
23

  

Unlike in privatization and reinventing the government, the actors usually have different sets of goals, 

skills, priorities, incentives, and objectives. Consequently, it is quite a challenge to achieve cooperative 

administrative actions. 

Therefore, new governance seeks to structure networks in a way that defines the actors by the 

program and the role they will play.
24

 For example, if the legislative authority wants an insurance policy, 

it chooses a network that involves a public agency and an insurance company. By changing the attention 

                                                           
17 David Osborne, 'Reinventing Government' PUBLIC PRODUCTIVITY & MANAGEMENT REVIEW (1993) VOL. 16. NO. 4, 349-356.  
18 R. A. W. Rhodes, Debating Governance: Governance and Public administration (Oxford University Press 2000) 60-63. 
19 Id. 
20 Id. 
21 Jody Freeman, 'The Private Role In Public Governance' (2000) 75 N.Y.U.L. REV. 543, 606.  
22 Id. 
23 Id., footnote 108, at 573. 
24 Orly Lobel, 'The Renew Deal: The Fall of Regulation and the Rise of Governance in Contemporary Legal Thought' (2004) 89 

Minn. L. Rev. 342, 396. 
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to networks and identifying the type of network a program needs, the principal-agent challenge can be 

flexible, predictable, and easy to control.
25

 

1. Negotiation: 

Besides channelling cooperative action through sophisticated networks, new governance emphasizes 

the need for a new method for public management. However, it has a different approach from 

privatization and public administration. 

First, privatization understates the role of public management entirely. Rather, it appeals to the market 

as the best mechanism for achieving public goals. As Ronald Reagan said in 1981, “government is not a 

solution to our problem, government is the problem.” Hence, the need for administrative control 

diminished in the face of market competition. 

By contrast, traditional public administration emphasizes the importance of the operation, command, 

and control of public agencies. It assumes that any public action requires a central, organized hierarchy 

with full command-and-control to achieve public accountability. Thus, public administration always 

elucidates lines of central authority. 

New governance rejects both approaches of these two schools of thought and provides a third 

approach to achieve public ends. It rejects the privatization school’s views of public administration by 

emphasizing the role of public management. New governance considers the reliance on private means 

without public involvement to be intrusion in the public interest. According to Freeman, “The 

preconceived roles of the parties may change through their interaction and experience. Agencies, together 

with other participants, may create new lines of authority and accountability.”
26

  

While new governance asserts the role of public administration, it rejects the command-and-control 

approach to the complex relationships of public good delivery in the world today. Consequently, new 

governance assumes that negotiation-and-persuasion replaces command-and-control as the preferable 

management approach for setting and implementing a policy. In this view, a public manager needs to 

influence actors—steer, if you will—to get the desired outcomes, instead of demanding perfect control. 

The understanding is that negotiation can provide better implementation of the long-term public goals. 

In sum, making collaboration and negotiation part of administrative action will have a positive impact 

on all parties involved. It is not an easy task, but it can be accomplished as a negotiated, regulated, and 

cooperative contract. 

2. Enablement Skills: 

After the shift from command-and-control to negotiation, the public manager needs to acquire a 

different set of skills to interact with actors. Traditional public administration underlines the significance 

of management skills that require a manager to control (e.g. plan, organize, coordinate, report, and 

budget) and operate a public agency. Indeed, it emphasizes that managers are the key to success when 

they are confronted with competition and held accountable for the results.   

In contrast, the new governance theory changes the attention to enablement skills rather than 

management skills. Enablement skills are required to connect the actors together to achieve common 

ends. Thus, the public manager must master certain additional skills, such as: 

3. Motivational Skills: 

The first kind of skill required for public managers is motivation. This type of skills can enable a 

manager to motivate actors in networks to solve public problems. Although new governance encourages 

actors to participate in solving a public problem, some actors never take advantage of such opportunities. 

Thus, the role of public managers changes substantially to motivate new actors by marketing these 

opportunities and encouraging actors to move forward to play their roles. For example, public managers 

must interact with banks to encourage them to participate in loan guarantee programs. They need 

competent actors who are capable of achieving the desired results.  

                                                           
25 Id. 
26 Jody Freeman, 'Collaborative Governance In the Administrative State' (1998) 25 UCLA L. Rev. 1, 30.  
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Additionally, the role of motivating actors in a network is not limited to public managers; others can 

get involved in such tasks. For example, community groups or NGOs may bring other actors to the 

network. Due to their impressive motivation skills, they can promote cooperation among the actors rather 

than waiting for the government to act. Therefore, the shared responsibility for activation skills may be 

one of the most helpful features of the new governance theory.  

4. Harmonization Skills: 

Besides activation skills, new governance needs managers who can encourage harmony between 

actors—the same kind of skill typically preferred in a movie director. Basically, a director’s main task is 

to get a group of talented actors to perform an act. Obviously, the director cannot play all roles of the 

movie, nor in many cases could the director even perform one role in the movie as well as a trained actor 

could. Instead, the director must allow the actors to do their parts in harmony with the story and his 

vision. Thus, even though the director is an enabler and not a doer, his role makes a significant influence 

on the success or failure of the movie.  

Likewise, public managers must acquire harmonization skills that allow them to do more than 

command-and-control. They must involve other actors in the public problems rather than use a “do it 

myself” ideology. This type of skill will allow a public manager to be more effective in using the 

available resources. 

5. Formation Skills: 

Lastly, the new governance theory requires formation of rewards and penalties to evoke cooperation 

among actors in a network (carrot and stick). As we have seen, new governance leaves actors with 

substantial discretion over public authority and spending of public funds. Consequently, the key challenge 

for a public manager is to determine the right combination of rewards and penalties to achieve public 

goals. The unreasonable use of authority can discourage the actors from doing their role. On the other 

hand, insufficient use of authority may cause negligence. For example, new governance calls for a new 

way of contracting rather than classic competitive bidding. Under new governance, instead of leaving the 

issue to “street-level bureaucrats,” the public manager must be armed with the skills to use the necessary 

authority to make the project attractive and feasible to the actors. In conclusion, in the era of the new 

governance theory, public managers must determine the right amount of authority to use in public 

problems. 

NEW GOVERNANCE CHALLENGES 

The new governance theory is a visionary and innovative approach, but it can pose considerable 

challenges for governments, especially in developing countries. Perhaps the greatest challenge is to 

manage new governance and keep participants focused on the public objectives.
27

  

New governance is a new approach to public problems that requires different skills and abilities 

than in the past. For example, new governance requires skills that go even beyond the skills needed for 

generic management. Government needs to be more informed under new governance than in the current 

situation under public administration. New governance requires specialized knowledge about the tools of 

government actions. Hence, there are some questions that government needs to comprehend before going 

into new governance, such as: what are the incentives of the actors in the network, how are complicated 

networks managed, how does the government negotiate with multiple partners, how does the government 

form systems of principal-agent relationships with no moral hazard, and how does the government build a 

shared responsibility among the actors? These kinds of skills would require extensive training for public 

employees that differs from normal training. For instance, public managers ought to master goal-setting, 

negotiation, communication, and financial management. In sum, new governance requires adding new 

skills to public administration. 

                                                           
27 Bradley C. Karkkainen, 'Reply: “New governance” in Legal Thought and in the World: Some Splitting as Antidote to 

Overzealous Lumping' (2004)89 MINN. L. REV. 471, 483-485. 



 
9 ICTBEL 2014 & ACIPIL 2014 |LONDON 

 

www.flelearning.co.uk 

In addition, there is challenge of ensuring accountability. Essentially, new governance grants 

substantial authority to actors who are not ultimately responsible for the results.
28

 Furthermore, these 

actors enter into relationships with the government on negotiated terms, expectations, bottom lines, and 

objectives. In addition to that, as we have seen, there are political considerations in joining the network. 

All of the above may affect the administrative systems and jeopardize government objectives. 

To overcome the accountability challenge, according to Freeman, “we must explore alternative 

sources of accountability that do not rely solely on stringent judicial review or the imposition of analytic 

requirements that threaten to ‘petrify’ the rule making process.”
29

 Actors and institutions can play 

significant roles to ensure accountability such as “rule making, implementation, monitoring, and 

oversight.”
30

 

SUMMARY 

The article has come to an end; and the Arab Spring is still blooming. These countries have a very 

long and rough way ahead that is paved with instability, uncertainty, and pessimism. The new governance 

theory definitely opens up a new era of public problem solving. With its collaborative character, it 

changes our perspective on public administration. Rather than focusing solely on public agencies, new 

governance focuses on tools of public actions. Hence, each tool has its own distinctive features that 

contribute to the operations of public programs. Furthermore, tools contribute to implementation by 

defining the actors and their roles in any given program. Thus, new governance changes the basics of 

public administration to tools, networks, negotiation, public and private, and enablement skills. The 

results could be significant for developing countries. 

This article argued that new governance can change public administration by creating a new form 

of regulation that differs from the command-and-control system currently in effect in Arab Spring 

countries. In a new governance framework, private parties will enjoy flexibility, cooperation, and 

participation in their relationships with the public sector. If the new governments’ intentions are clear 

regarding the success of the revolution, it should reform the regulatory environment to allow and 

implement more attractive tools. I hope this article leads to more inquiry in the direction of new 

governance to understand this development and evaluate new governance’s significance. 

                                                           
28 Jody Freeman, 'Collaborative Governance In the Administrative State' (1998) 25 UCLA L. Rev. 1, 30. 
29 Id. at 96. 
30 Id. 
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ABSTRACT 
Money laundering operations faced multiple changes and become more complex, in line with 

financial innovation. Often, regulation does not follow that innovation, giving opportunity to take advantage 

of these gaps in less lawful activities. 

The bitcoin is a virtual currency that has grown significantly, both in value and in volume of 

transactions, in recent years. The dimension of the phenomenon led to an increasing surveillance from the 

financial supervisors.  

We search for evidence of the relationship between money laundering and transactions carried out in 

bitcoins, the most popular virtual currency at the moment. 

We analyse the official publications relating the two themes, academic research and the notoriety 

within the international media. The attitudes toward the bitcoin are diverse, but all share concerns about its 

future impact. Some sparse evidence indicates that bitcoin may be an opportunity for money laundering, 

however more data is required.  

 

Key Words: money laundering, virtual currency, financial supervision  

 

INTRODUCTION 

The emergence of virtual currency, and specially the bitcoin, puts some questions to supervisors, 

economic agents and researchers. One of the majors concerns about bitcoin is how it can be used for money 

laundering and terrorism financing operations.  

The "Silk road" case placed the bitcoin at the centre of a money laundering operation linked to 

trafficking in drugs, weapons and other unlawful goods. Accepting only bitcoins for payment, the “Silk 

Road” assured the anonymity of the transactions. (FATF, 2014)   

We study the relationship between money laundering and bitcoin. This work is organized as follow: 

first, we summarize the main concepts on money laundering; second, we explain the functioning and 

evolution of the bitcoin; after, we analyse the attention paid to the topic by supervisors, academics and 

media. Finally, we draw our main conclusions.  

 

MONEY LAUNDERING 

 Money laundering is a well stablished concept. Schott (2006: I-1) wrote: “Money laundering is 

(…) a fundamentally simple concept. It is the process by which proceeds from a criminal activity are 

disguised to conceal their illicit origins. Basically, money laundering involves the proceeds of criminally 

derived property rather than the property itself”. The President´s Commission on Organized Crime (1984) 

defined money laundering as “the process by which one conceals the existence, illegal source, or illegal 

application of income, and then disguises that in come to make it appear legitimate”. 

 The money laundering process has various stages since the "dirty money" capture, until his 

"reuse". The best known model that defines these steps is named, "the three-stage model" built and adopted 

by the Financial Action Task Force (FATF), these being: placement (disposal of illicitly obtained funds in 

the financial market, usually through a financial institution), layering (performance of various financial 

transactions, in order to conceal the illegal origin of the funds) and integration (investment of funds, resulting 

from this "washing", in lawful economic operations). 

Money laundering has become a concern for both national and international authorities. The FATF is the 

international body responsible for combating money laundering. This group is made up of financial 

supervisors, judicial and police authorities. Because money laundering is an issue more related with the force 

of law (law enforcement) than with questions of mere financial supervision, there was the need to join all 

those forces. 

In 2000, it was defined in the UN Convention against Transnational Organized Crime (Palermo 

Convention), that all member States of FATF would apply the offence of “money laundering” to the largest 

possible number of underlying offences. 
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THE BITCOIN 

The phenomenon of virtual currency is not recent, being however an emerging phenomenon and that 

gives rise to discussions by various entities, involving economic and legal outlines. The European Banking 

Authority (EBA) takes virtual currency as: "a form of unregulated digital money that is not issued or 

guaranteed by a central bank and that can act as means of payment". (EBA, 2013: 1) 

The bitcoin, ripple and litecoin are some of the examples. These currencies have consistently the best 

values with regard to their quotes, as well as higher trading levels. We are facing a new era with regard to 

payment of products and services, since these currencies, although different, have a common feature: they 

are not regulated or supervised by any entity, which raises doubts and fears to its users and puts the financial 

regulators to analyse the various processes of emission and transaction. The position of the regulators is 

conservative, advising individuals and businesses of the uncertainties associated with this new form of 

payment (e.g.: EBA, 2013; Consumer Financial Protection Bureau, 2014). 

There are two types of virtual currencies: digital currency and cryptocurrency. The digital currency 

allows the user to transact currency amounts that are purchased through fiduciary currency. Examples are 

computer games like "World of Warcraft", in which the user has to open an account to begin playing. The 

cryptocurrency, on the other hand, is more complex. We explain its characteristics and operations through it 

more relevant example: the bitcoin. 

In 2008, Satoshi Nakamoto developed the basis for the implementation of a system of electronic money peer-

to-peer (designated commonly P2P) for the virtual currency bitcoin, introducing this system the advantage of 

not needing any third element for its operation. Nakamoto (2008) introduces his notions about this currency, 

as well as its operation. 

Satoshi Nakamoto was inspired by the article "B-Money”, from 1998, by Wei Dai, in which he 

presented the idea that various entities, under not traceable pseudonyms, could make transactions and 

establish contracts more efficiently, without being required the intervention of any intermediaries. (Plassaras, 

2013) 

Plassaras (2013: 4) describes the bitcoin as being: “two things at once. First, it is a digital currency, 

meaning that the unit of account it employs has no physical counterpart with legal tender status. Second, 

Bitcoin is what Friedrich A. Hayek described as a “private currency”: a currency provided by private 

enterprise aimed at combatting government monopolies on the supply of money”. Kostakis and Giotitsas 

(2014) indicate the financial crisis of 2007–2008 as an opportunity for the emergence of a virtual currency as 

the bitcoin.  

Nakamoto (2008) describes the method of functioning of the bitcoin. The process begins for 

purchasing it using fiduciary currency in a trading platform. After this acquisition, the bitcoins are 

transferred to a "digital wallet" (portfolio that stored the bitcoins of a user). Users of this platform can thus 

send bitcoins electronically to anyone who accepts this currency, and may also, reconvert them into fiduciary 

currency (Euro, USD or GBP), with users of this platform that perform this conversion. 

The special particularity of bitcoin is the ability that is granted to its users to generate their own 

currency. However, this capacity for money creation is limited, since there is a claim to restrict the volume of 

currency issuance to 21 million bitcoins. The users have to have specific software to generate bitcoins. This 

software has at its base a cryptographic system, seeking to convey greater security to the whole system. 

Encryption consists of applying an algorithm to the data so that it becomes illegible, and to recover the 

original data will be necessary to know the decryption algorithm. The basic applications of cryptography are 

the confidentiality (ensure that only authorized people can access data) and integrity (ensuring that data is 

correct and that it has not changed between source and destination). There are still other applications, such as 

digital signature. In practice, along with the algorithms, keys are used, therefore, even though the algorithms 

are known, it is also necessary the correct key. 

Eyal and Sirer (2013) refer to encryption as the basis of the complex process surrounding the bitcoin, 

being that there are a number of "steps" that users have to respect to be able to create their own currency. 

This ability of creating currency is called by users such as mining. This whole process of mining requires 

currency compulsory requirements particularly with regard to computer platform, which is expected to be 

powerful to respond appropriately to the necessary software. After gathering all the "basic requirements", the 

user, or miner, shall belong to the central network of bitcoin named blockchain (global and public network 

where all operations performed by users are registered and recorded). The transactions recorded in the 

blockchain are grouped in units of blocks, and each block has its "own identity".  

Encryption protects this network by creating a series of cryptographic puzzles, known as 

cryptopuzzles, which have to be resolved by users. Thus, a miner, that resolves a cryptopuzzle, has 

permission to write to a set of operations resulting in a gain for him. The greater the ability of a miner to 
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mine, the greater the chances that he successfully solves the puzzles. All the miners are in competition to 

find first a solution for the cryptopuzzle, involving his/her block, by which, when a miner has the solution, 

that is communicated to the rest of the miners on the network and is claimed by the winner a new batch of 

bitcoins. The remaining miners, to receive the block solved, will have to validate it, and therefore include 

this new block on a string that already exists. 

Another possibility is that the miners can be grouped, by creating pools that are a public base where 

several elements mine together. This represents an advantage because the return is obtained more quickly 

than when the miners act individually. Huang et al. (2013) describe how any individual with a registered 

account will be able to associate his digital portfolio to one of the pools, starting his mining process along 

with other miners. 

This structure, in which the winner of each puzzle gets a new batch of bitcoins, becomes an 

attractive factor for all users of the bitcoin, once the effort to resolve each cryptopuzzle translates into a 

given reward value in currency. 

The bitcoin has been the cryptocurrency with better acceptance so far. The use of bitcoins and its 

relevance can be measured using several variables. First, we use the number of computations, on its network 

(see Figure 1). We observe that the use of the platform improved significantly in the middle of 2010. There 

was a slowdown between the summer of 2011 and 2013, followed by further growth since then.  

Figure 1: Total Computations on Bitcoin Network
2
 

 
Another way of measuring the relevance of the bitcoin is using its price. As we may see in Figure 2, 

the evolution of the bitcoin price (in USD, at the Bitstamp trading platform) is different from the 

computation totals. Since 2013, the price had grown reaching a peak in December that was explained by an 

increasing in demand that was not followed by supply, which is constrained by the mining process. 

Since then, there was a high volatility, but with a clear correction of the price, to an intermediate 

level.  

Figure 2: Closing price of bitcoin (in USD) at the BitStamp
3
 

 

                                                           
2 Source: http://bitcoin.sipa.be/ 
3 Source: http://bitcoincharts.com/charts/bitstampUSD#tgCzm1g10zm2g25 
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MONEY LAUNDERING AND BITCOIN: UNDER THE ATTENTION OF SUPERVISORS, 

RESEARCHERS AND THE MEDIA 

Barber et al. (2012) and Brito and Castilho (2013) evidence that bitcoin is utilized by individuals 

who want a currency that is not controlled by any central authority, making it impossible to "freeze" or lock 

any transaction. The Financial Crimes Enforcement Network (FinCEN) recognizes that one of the main 

requirements for a currency to be considered centred is having or not a central repository, which, in the case 

of fiduciary money, translates at the Central Bank that is responsible for various processes involving the 

currency, ranging from its issue going through all its regulatory movement (FinCEN, 2013). However, this is 

not the case of the bitcoin. 

EBA (2014) delivered an opinion on the risks associated with bitcoin, which are: risks to users and non-

users, risks to financial integrity, risks to payment systems and risks to regulatory authorities. One of the 

main sources of risk is the anonymity of users; specifically, there is neither identification nor obligation to 

identify the senders or the receivers of bitcoins. 

The ECB (2012) presents a set of risks that may directly affect central banks, because we are dealing 

with a currency for which there is no supervision and on which no regulatory authority of fiduciary currency 

can intervene, since for such users of the bitcoin would have to agree to such intervention. To this we add the 

fact that we are dealing with a decentralized P2P system, without any server that regulatory authorities, in 

case of imminent risk, can "turn off". The vulnerability of decentralized systems to is also identified by 

FATF (2014), due to anonymity of users and the lack of a central location or administrator. 

The lack of supervision can create "opportunities" for the use of funds from illegal activities, which 

will lead us, automatically, to the practice of money laundering. 

We will now analyse the notoriety of the bitcoin, especially when associated with money laundering. 

Being a recent theme and with little literature, the analysis of information published in the media allows us to 

possible connect the practice of money laundering with the bitcoin. In this way, was performed a search on 

the website of the Financial Times newspaper, in order to understand the evolution of references to bitcoin 

and money laundering, in its various forms of publication. The results are in table 1. 

Table 1: Financial Times (articles, blogs, multimedia objects) 

Period Search by “Bitcoin” Search by “Bitcoin” and “money laundering” 

Until 2010 1 0 

2011 8 1 

2012 2 0 

2013 201 35 

2014 240 37 

 

We see that there was a complete change on the attention paid to the subject, since 2013. The 

association between bitcoin and money laundering accompanied this trend.  

We also search for the theme on academic online sources. On Table 2, we present two examples: the broader 

engine of search “Google Scholar” and the editorial database, Science Direct.  

Table 2: Academic sources 

Year 

Google Scholar Science Direct 

Search by 

“Bitcoin” 

Search by “Bitcoin” and 

“money laundering” 

Search by 

“Bitcoin” 

Search by “Bitcoin” and 

“money laundering” 

2010 95 1 0 0 

2011 165 20 5 0 

2012 458 37 8 0 

2013 1140 156 33 4 

2014 1570 218 65 3 

 

We realize that the interest of the academic community was prior to that of the general public. There 

are several references in Google Scholar previous to 2013. However, published work, compiled in Science 

Direct, is scarcer. The association between the bitcoin and money laundering is more obvious in Google 

Scholar than in Science Direct. These results are expected because of the novelty of the subject. Many of the 

results found in Google Scholar are working papers that are being improved or waiting for publication. 

Probably, many of these papers will be listed in Science Direct in the next years. 
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CONCLUSIONS 

It was noted that the bitcoin does not obey any regulation prescribed by the regulatory authorities of 

fiduciary currency, which could create opportunities for the emergence of money laundering in the use of 

this currency. The ease in access to a digital wallet of bitcoins and the possibility of creating pseudonyms 

associated with the lack of regulation and supervision, are highlighted as the main sources of risk. 

Supervisors, academics and media are monitoring the phenomenon and do not ignore the potential 

associations between bitcoin and money laundering. 

The main limitation of this study was the fact that it is a relatively new theme, over which hover 

several questions and uncertainties, still unresolved by robust and credible investigation. Another difficulty is 

the complexity that the encryption-based system used by the bitcoin involves, making it difficult to 

understand for who do not master the computer tools and processes. 
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Abstract  

Dual-use goods are the materials and technologies normally used for civilian purposes but which 

may also have military applications. Due to their uniqueness, a precise legislation that takes into 

account their double nature is needed.  

The International Community strives for a universal, binding and effective trade control 

regime. The main contribution of this paper is advocating for a change in the terminology used 

when referring to export controls and, so, a change in the approach to deal successfully with the 

international regulation of dual-use goods. Although “export control” is still the pith concept, the 

idea itself has expanded thoroughly, so it is agreeable that “trade control” is a more appropriate 

term to describe what needs to be worked on regarding dual-use goods. 

This paper takes the nuclear-related dual-use goods as the case study to identify the main 

aspects of trade that need to be internationally regulated. 
 

Key Words: dual-use goods, trade control, export control, nuclear-related dual-use goods.  

I. INTRODUCTION 

Dual-use goods have caught the International Community’s attention long time ago. Their 

double nature, capable of serving mere civil matters as well as being able to contribute to the 

proliferation of weapons of mass destruction (from now on, WMD), makes them desirable to the 

eyes of proliferators and targetable for international legislators.2  

Due to their uniqueness, their trade cannot be regulated the same way non-dual-use goods 

trade is, and therefore, a precise legislation that takes into account their double nature and potential 

risks is needed. Their importance in world trade and the magnitude of the consequences of a lack of 

an effective regulation in the international arena could imply disastrous scenarios. International 

legislation on this matter should be precise and accurate, in order to control all the steps of the 

process involving such goods, from their production to the final use given to them.  

In such a globalized world like today’s, where products are constantly crossing borders and 

trade is highly regulated, dual-use goods should not only be no exception, but be on the focal point 

of control regimes. States, International Organizations whose interest point are dual-use goods and 

no proliferation, as well as other informal international regimes, all focus on reaching the most 

comprehensive legislation possible. Several international mechanisms strive for achieving a 

universal, binding and effective trade control regime. However, more efforts are needed in order to 

involve as many countries as possible in this crusade against proliferation. 

It seems as if international regulations on that matter would always go one step behind 

proliferators, especially since technology is developing faster every time, more actors are getting 

involved with proliferation activities, and the profile of those actors is hard to catalogue due to 

constant changes on the international chessboard.3 All these factors imply that traditional 

enforcement provisions are not enough and that a wider range of actors and institutions must be 
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prepared to control proliferation-sensitive flows.4 Also, a change in the approach of the current 

export control regulation must happen to guarantee clear and effective cooperation mechanisms.5 

In order to raise awareness on dual-use goods control, it is necessary to start changing the 

terminology used. The main contribution of this paper is advocating for a substitution of the term 

“export control” for the notion of “trade control”, and so, a change in the approach to deal 

successfully with the regulation of dual-use goods. Although “export control” is still the pith 

concept, the idea itself has expanded thoroughly, to the point in which also the shipment, transfer, 

brokering and other actions like the utilization of such goods, constitute the whole group of 

activities that need to be controlled. Those activities are basically different aspects of “trade”, so it 

is agreeable that “trade control” is a more appropriate term to describe what needs to be worked on 

regarding dual-use goods. International control regimes present some flaws that could be improved 

by changing their terminology. The reasons for such a change are justified on the II part of this 

paper.  

A change in the terminology entails a change in the scope of the approach, because, as it has 

just been said, more activities than just the mere “export” should be controlled. The different 

aspects of “trade” that should be internationally regulated are described on the III part of this work, 

before concluding the paper with some final considerations on why should the International 

Community progress on the international regulation of dual-use goods trade. 

It is worth mentioning that for the elaboration of this paper, nuclear-related dual-use items 

have been taken as a case study (together with dual-use technologies) in hopes that the conclusions 

can be extrapolated to other dual-use goods, such as delivery systems for WMD, chemical or 

biological goods.  

II. CHANGE OF TERMINOLOGY AND CHANGE IN THE APPROACH (TRADE 

CONTROL INSTEAD OF EXPORT CONTROL) 

 

Current shortcomings 
When referring to “export control”, one talks about combining the obligation of preventing 

proliferation, with the will some States may have to use and develop nuclear-related dual-use goods 

for peaceful purposes. The different stakeholders must cooperate with one another in order to 

preserve both, the obligation and the potential will of certain States.6  

As we see in almost every international treaty and reference text on the matter, the term 

“export” is used to describe the group of activities that composes the trade and not just the “export” 

of goods itself. Although this is known by the legislators and it is generally accepted, it can be 

confusing to keep referring to “export control” when what the International Community is trying to 

regulate is the whole group of activities that take part in a trading relationship. Also, using such a 

concept, can lead some to make different interpretations of the term depending on the actual 

conveniences of the stakeholders, States, national or international authorities involved. Therefore 

and even though “export control” would still be the core concept, using the term “trade control” 

instead seems more appropriate to include all the different aspects of “trade”, and not just the mere 

“export”.7 As Bauer presents in her report, the term “strategic trade control” is being more 

frequently used, but the change in the terminology has not yet been as obvious as the change in the 

reality. 

The Treaty on the Non Proliferation of Nuclear Weapons (NPT) is considered to be the first 

international instrument concerning multiple States willing to cooperate for the non-proliferation of 

                                                           
4 SYBILLE BAUER, “Arms trade control capacity building: lessons from dual-use trade controls”, SIPRI Insights on Peace and 

Security, No. 2013/2, March 2013, p.4; http://books.sipri.org/files/insight/SIPRIInsight1302.pdf  
5 MILAGROS ÁLVAREZ-VERDUGO, “¿Hacia la armonización de los controles nacionales a la exportación?”, Revista Española de 

Derecho Internacional. Volume LXIV. Number 2. 2012 p.102 
6 MILAGROS ÁLVAREZ-VERDUGO, op. cit. ref. 4, p. 83 
7 SYBILLE BAUER, op. cit. ref. 3, p. 4 

http://books.sipri.org/files/insight/SIPRIInsight1302.pdf
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nuclear weapons.8 Since its signature in 1968 and its entry into force in 1970, the NPT has been the 

text of reference on nuclear export, currently counting up to 189 members.9 Its guidelines articulate 

the export conditions as well as the characteristics a monitoring and controlling mechanism must 

have. Altogether with the International Atomic Energy Agency (IAEA) safeguards, the NPT has 

been the main instrument for the inspection and verification of the peaceful uses given to nuclear 

goods.10  

Without seeking to be exhaustive, it is worth mentioning that the NPT has been the edge 

around which other international texts, such as the Nuclear Suppliers Group guidelines, or the 

Wassenaar Arrangement guidelines and procedures, have built their own regime. A change in the 

terminology used by them, consistent in the substitution of the term “export control” for the term 

“trade control”, is an apparently simple way to make these  international control regimes easier, 

more effective and more secure (which is what the NPT also strives for).11  

 

Main nuclear and technology-related dual-use goods Control Regimes 
The Nuclear Suppliers Group and the Wassenaar Arrangement, they both are informal 

international forums of countries which, through the harmonization of export controls, seek to 

ensure that exports of dual-use goods do not contribute to the proliferation of WMD.12 They both 

provide guidelines on the export of dual-use goods and technologies, and they both establish 

“export control” conditions and procedures, although none of these groups establish rules of law 

binding upon States.  

 

The Nuclear Suppliers Group did not always have guidelines for transfers of nuclear-related 

dual-use material.13 The original guidelines, published in 1978, focused on the export of goods 

specially designed for nuclear use. It was not until 1992 that a second set of guidelines was 

adopted, this time focusing on transfers of nuclear-related Dual-use equipment, material and 

related technology.14  

This group of guidelines stablished three strict conditions that avoid transfers whenever any of 

the three applies. The transfers this set of guidelines refers to are exports of items that have both 

nuclear and non-nuclear applications included in the control list annexed to the main text. The 

mentioned control list enumerates items and technologies that could make a meaningful 

“contribution to an unsafeguarded nuclear fuel cycle or nuclear explosive activity, but which 

have non-nuclear uses as well, for example in industry”.15 This list was created by the NSG 

members, although the guidelines allow each Member State to broaden the list with other items 

they may want to control.  

 

The same way States can include other items on the control list, it is also up to States to decide 

which mechanisms they estipulate to control the exports, as long as they set up some kind of 

control. The freedom States have to decide how to apply those controls and which national 

instruments to use, complicates the harmonization of the export controls and allows a dangerous 

                                                           
8 DANIEL JOYNER, International Law and the Proliferation of Weapons of Mass Destruction, New York, Oxford University Press, 

2009, number. 2, pp. 8-50 
9 PAULO BARRETTO, ANA MARÍA CETTO, “IAEA Technical Cooperation and the NPT”, IAEA Bulletin, 46/2, March 2005, p. 

28  

www.iaea.org/Publications/Magazines/Bulletin/Bull462/technical_cooperation.pdf  
10 IAEA, “The Safeguards System of the International Atomic Energy Agency”, p. 1-2 

www.iaea.org/safeguards/documents/safeg_system.pdf 
11 The Treaty on the Non-Proliferation of Nuclear Weapons, Preamble. www.un.org/disarmament/WMD/Nuclear/NPTtext.shtml  
12 hwww.nuclearsuppliersgroup.org/ and www.wassenaar.org/  
13 IAN ANTHONY, CHRISTER AHLSTRÖM, VITALY FEDCHENKO, Reforming nuclear export controls: the future of Nuclear 

Suppliers Group, SIPRI research report number 22, Oxford, OUP, 2007, p. 22-24 
14 This document was published as part 2 of the IAEA Document INFCIRC/245, so that the so called “original guidelines” became 

part 1 of the abovementioned document. 
15 IAEA, “The Nuclear Suppliers Group, its origins, role and activities”, Attachment to communication received from the permanent 

mission of Australia on behalf of the member States of the Nuclear Suppliers Group, INFCIRC/539, 16th September 1997 

www.iaea.org/Publications/Documents/Infcircs/1997/inf539.shtml#astr  

http://www.iaea.org/Publications/Magazines/Bulletin/Bull462/technical_cooperation.pdf
http://www.iaea.org/safeguards/documents/safeg_system.pdf
http://www.un.org/disarmament/WMD/Nuclear/NPTtext.shtml
http://www.nuclearsuppliersgroup.org/
http://www.wassenaar.org/
http://www.iaea.org/Publications/Documents/Infcircs/1997/inf539.shtml#astr
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margin of discretion on the hands of States.16 The lack of substantive indications on the kind of 

measures that should be adopted by States opens the door to possible arbitrary restrictions on the 

export of dual-use goods.17  

 

The Wassenaar Arrangement is the successor of the Coordinating Committee for Multilateral 

Export Controls (also known as COCOM) that ceased to function in 1994, when the East/West 

tension was not the edge on which export controls were based anymore. Today, this multilateral 

informal agreement enjoys the support of 41 member States and its basic document, “Initial 

Elements” establishes several control lists and certain guidelines to be followed by the exporters 

(transparency, exchange of information, sharing of responsibilities, etc.)18 

Its main objective is preventing destabilizing accumulations of conventional weapons and dual-

use goods and technologies. The same way NSG, the Wassenaar Arrangement guidelines also let 

States decide their own national policies to ensure that transfers of dual-use goods do not 

contribute to the enhancement of military capabilities.19  

 

Participating states agree to establish national controls on the transfer of the dual-use goods 

included in the lists (agreed by the Wassenaar Arrangement members), but, again, the final 

interpretation and implementation of those lists depends on the States discretion.20  

In the same way that the NSG guidelines were not indicating substantive measures on how the 

national controls should be, neither are the Wassenaar Arrangement guidelines and procedures. 

Since such agreements rest on national laws, their implementation can be discriminatory, 

approving or denying certain exports for certain particular reasons.21  

 

These two multilateral export control regimes, both operating by consensus and lacking a charter or 

a constitution, suffer from certain flaws that might hinder their effectiveness. In spite of their key 

importance in the international arena and their reasonably slow success in battling proliferation, 

some operational faults make them less efficient than what we could have hoped for. Among these 

operational problems we can find the consensus voting rule, the lack of a prosecuting mechanism 

against violation, or the fact that States are not obliged to reveal the list of exports they approve and 

the ones they deny.22 Certain authors even believe control regimes are acts of political 

discrimination. Also, as we have mentioned in the introduction, the speed at what technology 

innovation takes place nowadays, and the everyday more varied profiles of non-state actors 

involved in proliferation activities, makes it hard for these informal export control committees to 

function at their best.  

However, some authors venture into proposing some remedies to this situation, basing their 

proposals on lessons learned from other arrangements.23 Some bilateral or multilateral codes of 

conduct do establish precise mechanisms and outline the exact measures States have to take to 

control the trade (for instance: the granting of licenses; the communication instruments among 

parties; the obligation of states having to submit periodical reports; etc.)24. Following such examples 

or simply giving more accurate guidelines would benefit a real harmonization of all national trade 

control mechanisms.  

                                                           
16 IAN ANTHONY, CHRISTER AHLSTRÖM, VITALY FEDCHENKO, op.cit. ref.12, p.72 
17 MILAGROS ÁLVAREZ-VERDUGO, op. cit. ref. 4, p. 101 
18 DANIEL JOYNER, Non-Proliferation Export Controls. Origins, challenges, and Proposals for Strenghtening, Ashgate, 

Hampshire, 2006, p.7-15 
19 Wassenaar Arrangement on Export Controls for Conventional Arms and Dual-Use Goods and Technologies, Basic Documents, 

Compiled by the Wassenaar Arrangement Secretariat, Vienna, July 2014. 
20 RON SMITH and BERNARD UDIS, “New challenges to arms export control: Whither Wassenaar?”, The Nonproliferation 

Review, Summer 2001, p. 88. http://cns.miis.edu/npr/pdfs/82udis.pdf  
21 IAN ANTHONY ET AL, “Multilateral weapon-related export control measures”, SIPRI Yearbook 1995: Armaments, 

Disarmament and International Security (Oxford University Press: Oxford, 1995, p. 622 
22 DANIEL JOYNER, op.cit., ref. 17, p.17,18 
23 RON SMITH and BERNARD UDIS, op. cit. ref. 19, p. 89 
24 Ibid. In reference to the Code of conduct for Arms Exports agreed by EU Ministers in 1998. Although it deals with conventional 

arms, the precision of its guidelines is applicable to the dual-use goods trade.  

http://cns.miis.edu/npr/pdfs/82udis.pdf
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In order to make the most of these control regimes, and avoid to the maximum the 

arbitrariness of member States when it comes to control measures, the different activities that take 

place during the trading relationship should be independently controlled.  

 

III. WHAT ACTIVITIES SHOULD BE INCLUDED UNDER THE TERM OF “TRADE 

CONTROL”?  

 

Change in the approach 

As we have seen, “export” was just a way of calling the whole ensemble of activities that 

constitutes the movement of dual-use items. In spite of referring to the guidelines as the guidelines 

for the “export control”, in practice, the control has been taking place not only on the “export” but 

also on other activities such as the “transit” or the “brokering”. In other words, control has 

expanded in the practice but this expansion has not been reflected in the theory and the 

terminology.25  

 Changing the terminology for a broader term than just "export" allows the inclusion of 

other activities also worthy of being regulated. These other activities should be legislated as they are 

likely to cause significant effects on the whole transaction, exchange or transfer, of such delicate 

items as dual-use goods and technologies.  

Next, we are going to list some of the activities that should be included under the more 

inclusive term of “trade control” (which is much more inclusive that the “export control” concept 

currently used and which happens to be more coherent with the evolution experienced by the term 

“export control” itself). The reasons why these actions should be internationally regulated under the 

same term is the need for adjusting the change that has occurred in reality with the international 

legislation on dual-use goods control regimes.  

Although some of the following terms have no standard definition, there is a general 

consensus on the sense of each of them.  In spite of their different characteristics, given their nature 

of links of one same trading chain, they can all fit together under the concept of “strategic trade 

control”, which is being increasingly used. 

“Export” is the main concept around which the other activities of trade have been built up. 

It refers to the shipment, transfer, or transmission of items out of a country.26 The export of dual-use 

goods and technologies is the mere movement of goods from the Producer State to a different actor, 

normally, the State that will finally use the exported item. However, there are exceptions to this 

very simple definition, because “export” has also been considered as the whole group of activities 

that take place from the moment the item is ready to leave its country of production until it arrives 

and it is used in its country of destination (normally, in exchange for something else). On this way, 

the following actions have been theoretically considered part of the “export control”, although in 

practice they have been subject of autonomous control for the past decade.  

“Transit” refers to the international transport of dual-use goods entering and passing 

through the customs territory of a State with destination outside that State. In other words, “transit” 

is the movement of those goods through a territory that is neither the State of origin nor the final 

destination.27  

There is a view to re-export the items that enter through customs onto a different State. This 

transport of goods can also be called transshipment if it happens under certain circumstances.28  

For the transit to be considered “transshipment” there has to be a movement of the goods 

in question from one means of transport to another one. It is also possible that certain regions, like 

                                                           
25 SYBILLE BAUER, op. cit. ref. 3, p. 4 
26 Bureau of Industry and Security, U.S. Department of Commerce, Export Administration Regulation, Part 734 - Scope of the 

Export Administration Regulations, 30th August 2014, p. 2 www.bis.doc.gov/index.php/forms-documents/doc_view/412-part-734-

scope-of-the-export-administration-regulations  
27 Ibíd. 
28 Department for Business Innovation and Skills. Export Control Organisation. UK Government, Guidance on Transit and 

Transshipment Controls (Review of Export Control Legislation 2007), London, March 2010, pp. 3-10 

www.gov.uk/government/uploads/system/uploads/attachment_data/file/15217/Transit_and_Transhipment_Guidance_-_URN_10-

658_-_new_logo_-_2012.pdf 

http://www.bis.doc.gov/index.php/forms-documents/doc_view/412-part-734-scope-of-the-export-administration-regulations
http://www.bis.doc.gov/index.php/forms-documents/doc_view/412-part-734-scope-of-the-export-administration-regulations
https://www.bis.doc.gov/index.php/forms-documents/doc_view/412-part-734-scope-of-the-export-administration-regulations
https://www.bis.doc.gov/index.php/forms-documents/doc_view/412-part-734-scope-of-the-export-administration-regulations
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/15217/Transit_and_Transhipment_Guidance_-_URN_10-658_-_new_logo_-_2012.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/15217/Transit_and_Transhipment_Guidance_-_URN_10-658_-_new_logo_-_2012.pdf
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the EU, for instance, consider the transshipment a sort of transit and do not grant it an independent 

legal status.29 

These activities, either transit or transshipment, are controlled by national authorities, and 

should be considered part of the dual-use goods trade control (not export control). Although the 

distinction between one and the other is irrelevant from the license-granting officer point of view,30 

the fact that they are brought under control and that both activities (transit and transshipment) are 

subject to authorizations, reduces the risks of misplacing proliferation-sensitive items and avoids 

the illicit trafficking.  

Another activity that has been included in the subject of control of international regulating 

texts, but is still referred to as “export control” is “brokering”.  

“Brokering” means arranging transactions, negotiating the sale, arranging the purchase and 

facilitating the supply of dual-use goods from one third country to another third country.31 The 

person, both legal and natural, or the partnership in charge of such brokering services, is given the 

name of “broker”. The importance of the broker is obvious, for his or her ability to conclude 

agreements and his or her skills to arrange sales and purchases can determine the proper 

development of delicate transactions. The entity acting as a broker is a link between States and is 

responsible for informing the parties, granting practical assistance or even funds, in order to 

conclude an agreement relating the transfer of dual-use goods.  

“Brokering control” is already a reality, and even terminologically speaking, the concept has 

started to be a term on its own. Actually, it is starting to be common to require “trade control 

licences” when referring to brokering licences among certain countries.32  

“Financing”, as “brokering” in the past few years, has been considered an independent 

issue, different from export. However, “proliferation finance” is starting to be a major part in the 

trading chain, as the funding of the export, brokering or transport of nuclear-related or technological 

dual-use goods has started to contravene national or even international obligations.33  Since 

providing funds for the purchase of dual-use goods blends in with the export process, “financing 

control” could also be included under the notion of “trade control”.  

Actors like the EU have already started to establish guidelines to control the proliferation 

finance. Some of these measures are the prohibition of supplying financial services to sanctioned 

entities, reporting of irregular behavior by financial institutions, or freezing the assets of entities 

under sanctions.34 

When we change the terminology, we change the approach. And the expansion of the scope 

–from “export control” to “trade control”- entails as well the expansion of the people involved and 

the institutions affected. It is not only producer States that are now demanded to set up control 

systems, but all the ministries, offices, entities and agencies subject to the trade control laws at any 

step of the trading relationship. 

That means having to impose some conditions on the different stages of the trade: conditions 

on the exit of items from the supplier State; conditions on the transit through a third country; and 

conditions on the use of such items at the final destination State.  

Obviously, this is a lot of regulation, but international requirements have to be up to the 

potential risks that can take place in case of a misuse or deviation of each of the dual-use goods.  

                                                           
29 SYBILLE BAUER, “WMD-Related Dual-use trade control offences in the European Union: penalties and prosecutions”, EU Non-

Proliferation Consortium, SIPRI Non-Proliferation Papers, No. 30, July 2013, p.6 www.sipri.org/research/disarmament/eu-

consortium/publications/nonproliferation-paper-30   
30 Dpt. for Business Innovation and Skills. Export Control Organisation. op. cit., ref. 26 
31 The Council of the EU, Council Regulation (EC) No 428/2009 setting up a Communit regime for the control of exports, transfer, 

brokering and transit of dual-use items, 5th May 2009 http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:32009R0428&from=EN 
32 Department for Business Innovation and Skills. Export Control Organisation. UK Government, Guidance on Trade Control 

Licences for brokering, London, December 2012 www.gov.uk/trade-control-licences-for-brokering  
33 SYBILLE BAUER, AARON DUNNE AND IVANA MICIC, ‘Strategic trade controls: countering the proliferation of weapons of 

mass destruction’, SIPRI Yearbook 2011: Armaments, Disarmament and International Security (Oxford University Press: Oxford, 

2011), pp. 441 
34 Ibíd. p. 442 

http://www.sipri.org/research/disarmament/eu-consortium/publications/nonproliferation-paper-30
http://www.sipri.org/research/disarmament/eu-consortium/publications/nonproliferation-paper-30
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009R0428&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009R0428&from=EN
https://www.gov.uk/trade-control-licences-for-brokering


21 ICTBEL 2014 & ACIPIL 2014 |LONDON 

 

www.flelearning.co.uk 

In this sense we understand that this higher level of demand and international regulation would be 

based on international control mechanisms that States would implement on the use of certain 

double-use items. For instance, the IAEA safeguards reinforced regime constitutes a fine example 

of the kind of measure that should be implemented.  

On that way, the International Community should stablish a second level of more specific 

international control regulations on the use of other dual-use items, such as biological or chemical 

goods.  

Therefore, we think that it would also be worth considering the idea of controlling the final 

use (including the stockpiling, distribution, etc.) that takes place within the destination country, 

once the transfer has been done 

Obviously, other activities could be included under the umbrella-term of “trade control”, 

however, export, transit, transshipment, brokering and financing, portray the most representative 

steps of the trading process. 

 

IV. FINAL CONSIDERATIONS 

 

The scope of dual-use trade activities subject to control has expanded extensively. The terminology 

needs to reflect such an expansion, and the substitution of the term “export control” for the notion 

of “trade control” presents itself as a coherent non-traumatic way to do it.   

International control regimes such as the Nuclear Suppliers Group (NSG) or the Wassenaar 

Arrangement, focus their efforts on avoiding destabilizing accumulations of nuclear-related and 

technological dual-use goods. They have contributed to the creation of habits of cooperation among 

States and they have offered international forums to discuss non-proliferation. However, and in 

spite of their successes, they still leave a wide margin of discretion for Member States to decide on 

a case-by-case basis about their exports. These regimes’ guidelines lack a substantive content on 

how the trade control should be implemented by the national authorities. Thus, each member State 

approaches the trade control taking into account their own trade and security considerations. This 

breeds uncertainty for those States that legitimately need to import such dual-use goods for their on 

development. 

The way to avoid ranging from extremely tough export limitations to extremely open export 

facilitation measures, is having a harmonized trade control across countries. To that end is the 

change of terminology the first step to take. 

Changing the words used implies changing the approach to deal with the regulation of dual-

use goods. Expanding the terms also means expanding the number of actors involved and the 

amount of institutions dealing with such trading controls. 

The fact of involving more people on the trade control chain (either on the transit control or on the 

brokering control, for instance) makes it harder for new proliferators to find a breach through which 

obtaining uncontrolled dual-use items and prevents illegal trafficking.  

The International Community should progress in the international regulation of dual-use 

goods trade because activities such as the transit, transshipment or brokering, are all part of the 

trade of dual-use goods. All of them should have precise guidelines establishing a code of conduct 

because each of them is an opportunity to renew the control and to guarantee transparency in the 

process. This change in the terminology and the subsequent change in the approach of the trade 

control could constitute the improvement required for the International Community to deal 

successfully with the regulation of dual-use goods.   

Through the export control, supplier States intend to ensure that dual-use items will not be 

used for the proliferation of WMD. However, the chosen instrument faces clear shortcomings, as 

evidenced by the progressive inclusion of aspects that nothing have to do with the export regulation 

“stricto sensu”.  

The alternative we propose (adopting the notion “trade control” as the term of reference) is 

not only consistent with the regulatory expansion experienced by the export control regimes, but it 

also would place the International Community in the right position to address, in a comprehensive 
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way, the challenges presented by this kind of items. Thus, the International Community would also 

be able to deal with the definition of the international requirements the States should comply with 

when using dual-use goods.  
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FISCAL DISPARITIES, YARDSTICK COMPETITION, AND THE WELFARE EFFECTS 

OF FISCAL EQUALIZATION TRANSFER 
Yasuyuki Nishigaki

1
, Yuzo Higashi and Hideki Nishimoto 

ABSTRACT 

   Fiscal disparities such as differences of revenue among localities bias the equilibrium of a yardstick 

competition and decrease effectiveness in intergovernmental competition. By utilizing a yardstick 

competition model with a special focus on the consumption choices of residents, this paper examines welfare 

effects of fiscal equalization transfer. Rent taking behavior of a governor in a relatively endowed jurisdiction 

and welfare improvement effects by equalization transfer are examined. Furthermore, a win-win relationship 

between a donating and a recipient jurisdiction is indicated. 

JEL classification: D72, H23, H77 

Keywords: Yardstick competition, Equalization transfer program, Rent-seeking, Welfare effects 

INTRODUCTION 

There are long lines of study that focus the advantages of provision of public goods by a local 

government over the central government. Tiebout (1956) indicated that “voting with feet” leads to the 

optimal provision of local public goods if residents can emigrate from one municipality to another in order to 

maximize utility. Since then, the so called Tiebout hypothesis has been used as a theoretical base for 

decentralizing the responsibilities for providing public goods. Due to the free mobility of residents, 

performances of local governments are inter-related in a competitive environment and disciplined to achieve 

efficient provision of public goods, although rather unrealistic conditions including perfect information and 

“free mobility” of the residents are prerequisites. 

Tax competition among local governments, on the other hand, address the interaction due to inter-

jurisdictional mobility of the tax base and indicates that the unfavorable externality of a loss in the tax base 

causes a strategic behavior in tax setting and inefficiency arises as a result of the intergovernmental 

competition (Wildersin, 1988, Brueckner and Saavedra, 2001). 

Oates (1972) directed his attention to the imperfect and asymmetrical information in the local need for 

public goods, and indicated that a decentralized local government supplies differentiated public goods in 

accordance with local needs and is preferred over a centralized government, which provides a uniform 

amount of public goods for each district (Oates’ Decentralization Theorem). The information predominance 

of local governments over the central government plays a key role in the provision of differentiated public 

goods in accordance with local needs. 

The theory of local yardstick competition states that the comparison of public service levels and tax rates 

with those in nearby localities can provide a useful instrument to assess a government’s performance. 

According to Besley and Smart (2007), local yardstick competition can be seen as an effective device 

helping voters make assessments to elect administrators. By comparing their incumbent’s performance with 

the performance of administrators in similar jurisdictions, voters can elect good politicians and send non-

performers packing. 

However, Allers (2012) pointed out that fiscal disparities bias this yardstick comparison. When fiscal 

disparities exist, politicians in jurisdictions with large revenue capacities relative to spending needs can take 

more rent than their counterparts in less favored fiscal circumstances without reputation loss (Allers, 2012). 

In that case, transfer from the fiscally endowed jurisdictions to relatively un-endowed ones may decrease the 

fiscal disparities and improve the efficiency of yardstick competition. 

Many papers have investigated effects of fiscal transfers. Mayers (1990), by using the Tiebout type two 

region model, indicated that a voluntary fiscal transfer from the relatively endowed jurisdiction causes 

migration of the population and decreases the fiscal disparities, which brings about improvement of the 

welfare in both regions. Boadway, Horiba and Jha (1999), on the other hand, depicted the role of fiscal 

equalization transfer by central government to decrease the abuse of the fiscal disparities under asymmetric 

information between local governors and residents. Kotsogiannis and Schwager (2008) investigated an effect 
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of fiscal equalization transfer on accountability and showed that yardstick competition is more effective if 

differences in revenue capacities are equalized although, they did not address welfare effects of the transfer. 

In this paper, we will investigate the welfare effects of the fiscal equalization transfer by using a 

yardstick competition model, and indicate a possibility of the win-win welfare improvement for a sender and 

a recipient of fiscal equalization transfer. The novelties of this paper over earlier works are two-fold. First, in 

this paper a yardstick competition model with special considerations of residents’ consumption choice, 

which is an indispensable factor to judge the welfare effects, is utilized to analyze the equilibrium of 

asymmetrical jurisdictions and welfare effects of equalization transfer. According to the authors’ knowledge, 

this paper is the first case in which a yardstick model is applied to analyze these issues. Second, free 

migration of taxable resources, for example residents, is not needed in this model to equalize the 

discrepancies and to improve the welfare. The only factor conveying fiscal externality is information about 

the relative performances of the neighboring governors. 

In the second section of the paper, the yardstick competition model incorporating the intergovernmental 

fiscal transfer of Nishigaki, Higashi and Nishimoto (2012) is presented. Section three, by using the model, 

analyzes and indicates welfare effects and a win-win relationship between donating and recipient 

jurisdictions. Section four concludes the paper. 

FISCAL DISPARITY AND EQUALIZATION TRANSFER IN A YARDSTICK MODEL 

Consider a simplified nation that comprises two symmetrical regions rather than having fiscal disparity. 

In these two regions, a total of N identical immobile households reside and n  out of N reside in two 

regions. We assume that each region has identical land and production technology. 

Households living in region i  derive utility from the consumption of private goods ix  and the public 

goods 
ig  supplied in region i

2
. The residents’ utility is also affected by unobserved locality-specific shocks

i . Thus, the utility is represented as below: 

  iiii gxuU  , , 2,1i                    (1) 

where we assume that the function u satisfies the following conditions: 0i

xu , 0i

gu , 0i

xxu , 0i

ggu , 

0 i

gx

i

xg uu
3
. In addition, i ( 2,1i ) is the noise that is independently picked up from a continuous density 

function  h  with zero mean. We assume that  h  has an identical distribution between regions. 

Equation (1) means that the residential utility is affected not only by the consumption of the private 

goods and public goods but also by locality-specific shocks
i . Here, random noise i  is considered as a 

distinctive natural environment or economic environment. 

With these assumptions on construction of the utility function, we assume the following asymmetric 

information structure: the values of 
ig  chosen by the local government are not directly observable by the 

residents and remain the private information of the governments and the utility of the residents, while total 

utility is observable by both the residents and local government, and the true utility without noise is not 

verifiable. This means that the local governments do not know their residents’ true public goods preferences, 

and the residents are unaware of the actual level of the local public goods provided by their local 

government; that is, they cannot determine the exact efforts and the rent extracted by their agent. 

The residents supply 1 unit of labor per capita to a regional firm and gain a fixed wage 
iw , which is the 

sole income earned by them. We assume, here, that the level of wage is different between two regions
4
. 

Suppose that the local government levies a lump-sum tax 
it  on the residents within the region, and the 

residents spend all the income left over after deducting 
it  for private goods. The residents’ budget constraint, 

therefore, is indicated through the following equation: 

iii twx  , 2,1i .                          (2) 

                                                           
2 Like Seabright (1996), we ignore the effects of spillover for simplicity. 
3 The partial differential of Function u  is defined as follows:   iii

i

x xgxuu  , ,   iii

i

g ggxuu  , , 

  22 , iii

i

xx xgxuu  ,   22 , iii

i

gg ggxuu  ,   iiii

i

xg xggxuu  ,2
,   iiii

i

gx gxgxuu  ,2 . 

4 We assume that the difference of the wage rates comes from the natural environment or the initial endowment of the production 

elements. 
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   The local government in region i  supplies local public goods 
ig  that benefit only residents of region i

5
. 

As 
ig  is subject to the lump-sum tax 

it  and governor’s rent i , the local government’s budget constraint is 

indicated as below:          

iii ntg   , 

                        jjj ntg                                 (3) 

where i  is assumed to be 0i . 

YARDSTICK EQUILIBRIUM UNDER FISCAL DISPARITIES AND WELFARE EFFECTS OF 

EQUALIZATION TRANSFER 

    In this section, we will examine whether local governments succeed in providing an optimal level of 

public goods under the yardstick competition equilibrium by comparison with the level of public goods in an 

optimal case
6
. A local government’s maximization problem under the fiscal disparities and equalization 

transfer is formulated as follows. 

A local government’s utility associated with the provision of public goods ig is indicated by )( igv , 

where the utility function )( igv  is strictly decreasing and convex: 0)( 
igv ，and 0)( 

igv . A local 

governor obtains a fixed rent R when he/she gets re-elected. A local governor’s maximization problem of 

expected utilities is, therefore, indicated as follows, where the local governor decides on the level of public 

goods provision in order to maximize his/her expected utility. 

 iii tg ,,
max        

jjjiiiiiii gxugxuprRgvRgvE   ),(),()(   

..ts  (2), (3) 

Where, )(pr is the probability that the governor get re-elected and it is assumed that the probability is 

increased when the voter’s evaluation of the incumbent governor is higher than that of the neighboring 

jurisdiction. 

By Bayes’ rule, the probability is re-arranged as follows: 

   )),(()),(()),(()),(( iiijjjjijjjjiiii ggxuggxuprggxuggxupr    
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Where, )(F  is a cumulative distribution function and )(f is a probability density function. 

The Kuhn-Tucker conditions for the non-linear maximization problem are indicated as follows: 

                                                           
5 The marginal tax price for a consumer in this model is ndgdx ii 1 . 
6 The optimal rule for local public goods is that the total sum of the marginal rate of substitution between local public goods and 

private goods in a jurisdiction is equal to the marginal rate of transformation. In this case, it is indicated as: 
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Where igpr  ， ipr  is: 
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Applying equation (11) to equation (5), we get following expression of the first order condition after re-

arranging: 
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By the same handling, we get the first order condition for rent taking: 
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If we consider a symmetrical equilibrium ( xxx ji  ， ggg ji  ), the first order condition of equation 

(10) is: 
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The intuitive interpretation of Equation (15) is as follows. The right-hand side of the equation stands for 

the dis-utility or the cost of local government caused by the supply of the local public goods ig . On the other 

hand, the first term in the second bracket on the left-hand side denotes the decrease in the residents’ utility 

caused by the decrease in the private goods consumption due to the rise in the lump-sum tax. By combining 

it with all factors other than the second bracket, this term indicates the increase in the re-election probability 

associated with the increase of public goods supply. The second term in the second bracket on the right-hand 

side of Equation (15) denotes the rise in the residents’ utility and, consequently, the rise in the re-election 

probability associated with the increase in local public goods. 

The right-hand side of Equation (15), therefore, shows the marginal cost of supplying local public goods. 

The left-hand side of the equation, on the other hand, shows the net marginal benefit of supplying local 

public goods. Equation (15) denotes that the equilibrium level of local public goods is determined when 

marginal cost is equal to marginal benefit. 

From the budget constraint of residents and local government, ngx 1 . By applying this and re-

arranging, we can get another expression of equation (15) as follows: 

xx

g

ufR

n
gv

u

u
n




)0(
)(1               (16) 

The left-hand side of Equation (16) represents the marginal utility of local public goods measured against 

the marginal utility of private goods, which is the marginal rate of substitution ( xgMRS ) for all the benefiting 

inhabitants in region i . On the other hand, the first term on the right-hand side of the equation is the 

marginal rate of transformation from private goods to a public good ( xgMRT ), which is equal to 1 in this 

case. According to the Samuelson rule for an optimal supply of local public goods, xgMRS must coincide 

with xgMRT . As there is a second term on the right-hand side of the equation and it is positive, xgMRS  

exceeds xgMRT  in this case, which implies inefficiency, especially with an optimal supply of public goods. 

From these considerations, an optimality proposition is induced as follows: 

Proposition 1  

The level of local public goods provision attained under a yardstick competition with fiscal disparity is 

less than the optimal level and the local government falls into under provision of public goods. 

An intuitive interpretation of proposition 1 is as follows. In the yardstick competition model, because 

local governments decide on the level of public goods provision considering their utility  igv  as well as the 

marginal cost of public goods, local governments have a tendency to over-asses the (total) marginal cost of 

public goods provision. In that case, the level of local public goods provision is lower than the optimal one 

that maximizes the utility of residents.  

On the contrary, if local governments do not consider own utility, their marginal cost of supplying local 

public goods decreases, and it increases the level of local public goods supply up to the socially optimal 

level. 

   On the other hand, first order condition (14) is: 

          0)()( 2 
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when 0 7
. The first term of equation (17) stands for the probability of re-election of the incumbent 

governor, which means that marginal increase in the governor’s rent enhances the governor’s utility by the 

probability of re-election because the governor attains the rent only when he/she is re-elected. The second 

term on the left-hand side of the equation stands for the decrease in the probability of re-election, which is 

the cost associated with the decrease in private goods consumption caused by the increase in the governor’s 

rent. 
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   In a symmetrical Nash equilibrium of xxx ji  and ggg ji  , the following equation is easy to show 

by using the residents’ budget constraint. 

        2)()(  jiji wwn                                (18) 

When there is no equalization transfer, i.e. 0 , governors’ rent is proportional to the fiscal disparities 

between jurisdictions: 

       )()( jiji wwn   .                                 (19) 

And it is easy to show that the governor’s rent in a relatively endowed jurisdiction is decreased by 

introducing an equalization transfer 0 , because 

        2)()(  jiji wwn .                             (20) 

In the case of full equalization 2)( ji wwn  , equation (20) is 

       02)()(   jiji wwn .                          (21) 

This implies not only that the governors’ rent coincides with ji   , but also that it turns to zero under the 

effective yardstick competition. 

   In the symmetrical Nash equilibrium xxx ji  and ggg ji  , the welfare in the donating jurisdiction 

is also improved because it is ready to show based on the budget constraints in both jurisdiction. 

         
n

g
tw

n

g
twxx jjjjji 

*
**                 (22) 

From these considerations, it is evident that equalization transfer among the jurisdictions with fiscal 

disparities improves not only the welfare of the recipient jurisdiction but also the welfare of the donated 

jurisdiction of the fiscal transfer. Therefore, a win-win relationship between donor and recipient is expected 

to be established by the fiscal equalization policy. 

Proposition 2 

An increase in the equalization transfer from a relatively endowed region with a richer tax base to a not-

endowed one improves not only the welfare of the recipient region but also the welfare of the donating 

region. And a win-win relationship between donor and recipient is expected to be established by the fiscal 

equalization policy. 

Furthermore, the welfare improvement is brought about without coordinating migrations of the residents 

or capital. Therefore, free migration of taxable resources, for example residents, is not needed in this model 

to equalize the discrepancies and to improve the welfare. The only factor conveying the fiscal externality is 

information about the relative performances of the neighboring governors. 

CONCLUSION 

As Allers (2012) indicated, fiscal disparities such as differences of revenue among localities bias the 

equilibrium of a yardstick competition and decrease the effectiveness of intergovernmental competition. By 

utilizing a yardstick competition model with a special focus on the consumption choice of residents, this 

paper examined welfare effects of fiscal equalization transfer. Rent taking behavior of a governor in a 

relatively endowed jurisdiction and welfare improvement effects by equalization transfer are indicated. 

Furthermore, a win-win relationship between a donating and a recipient jurisdiction is indicated. 
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FROM THE HOME MEMBER STATE PRINCIPLE TO EMIR, ESMA AND THE 

COLLEGES 
Christina I. Tarnanidou

1
  

INTRODUCTION  

This paper examines the developments that have taken place over recent years in the area of 

supervision in the clearing  field of the financial markets. Specifically, it focuses on Regulation EU No 

648/2012 (EMIR) on OTC derivatives, central counterparties and trade repositories,
2
 the so-called “European 

Markets Infrastructure Regulation” (EMIR), which establishes the new model of European supervision in the 

sector of the central counterparties (CCPs), i.e. the entities responsible for clearing in the financial area.  

Under EMIR, the European Securities Markets Authority (ESMA) and the Colleges undertake a 

central role in all supervisory matters related to the CCPs and their clearing services and activities 

throughout the EU. In consequence, the application of the national supervision based on the traditional 

“home member state principle” is inevitably limited in all related matters.  

The rationale behind this new supervision stems from the fact that due to the “systemic importance” 

of the cross-border clearing activities for the financial markets in the EU, national supervision is no longer 

sufficient for capturing all relevant aspects of those activities. In this respect, the new supervision under 

EMIR, based on the concept of the European System of Financial Supervision (ESFS),
3
 aims at addressing 

all related issues from either a micro- or a macro-prudential perspective.  

In the same context, as clearing is a key function in mitigating systemic risk, its regulation and 

supervision has been regarded by the EU regulator as of high importance for the safe functioning and 

stability of the EU markets.
4
 In the light of these, CCPs have been recognized under EMIR as a key vehicle 

for clearing. However, it is notable that EMIR focuses for all clearing matters exclusively on CCPs. EMIR 

does not include in its scope other clearing activities or services that do not fall into the definition of the CCP 

activities. From this point of view, a preliminary observation might be that the EU harmonization initiative in 

the clearing field is defined as a CCP harmonization, and not as a harmonization of clearing matters in all 

related aspects (e.g. for clearing houses in general).
5
  

Despite the fact that EMIR refers to CCPs, it seems reasonable to consider, in terms of the EMIR’s 

provision, that this harmonization initiative does not include only CCPs and their services but also the 

markets per se, to which such clearing may refer. As it can be seen, the clearing function is essentially 

nothing but a market function referring to the process of establishing positions, including the calculation of 

net obligations, and ensuring that financial instruments, cash, or both, are available to secure the exposures 

arising from those positions (art. 2 par. 3 EMIR). From a conceptual perspective, the referred process falls 

within the general scope of the market function considering that no market exists without having and, from a 

regulatory point of view, without ensuring a relevant finalization effect.
6
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4 See mainly points 5, 8, 21, 24 and 49 of the preamble of EMIR. It should be noted that although the clearing obligations under 
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transactions of all markets and trading venues involved. Such EU initiatives on clearing also constitute a response to the financial 
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Union. Banking, securities and post-trading (2010), p. 148 et. seq.  
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articles 34 and 39 point (e) of the Directive 2004/39/EU [2004] O.J. L 145/1 (the so-called MiFID, Markets in Financial Instruments 
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In this respect, the paper elaborates how the EMIR model affects the functioning of the markets (i.e. 

regulated markets, MTFs etc.). The paper comments on the characteristics of the “home member state 

principle” as a supervisory model, which is different in nature from the European model introduced by 

EMIR. It also examines the “de facto” application of EMIR to the markets, considering, on the one hand, the 

one-way road of this regulation regarding the adoption of the CCP model and the European passport that 

EMIR recognizes for CCPs, giving them a competitive advantage over any other possible clearing profiles, 

on the other. 

A crucial part of the analysis refers to ESMA and the Colleges, i.e. the new bodies that are 

responsible for this European supervision at a CCP level. Under these new approaches, the paper also 

examines how a proper balance between European and national supervision can be achieved, considering, on 

the one hand, the need to address the systemic risk issues on an EU level and the still-existing national origin 

and profile of the markets and systems concerned, on the other. 

However, practical examples show the risks that may arise from the concentrations of clearing to 

CCPs. This consequence can be seen as a possible result with regard to the intensified cross-border dynamics 

of the CCPs. Considering the aforementioned competitive advantages of a CCP, it is obvious that the 

markets will opt for CCP clearing, in their effort either to bargain a “business opportunity” (e.g. to reap the 

benefits of the CCP’s passport) or to seek a “compliance solution”, mainly in terms of avoiding the cost of 

creating their own CCP.   

In view of this new mandatory structure for the markets, it can reasonably be asked whether this 

level playing field with respect to clearing can be regarded as a “business opportunity” or a “threat” for the 

markets. Some preliminary observations are outlined by this paper; the real answers will be given by the 

results of the compliance process still running under ESMA.
7
  

From an EMIR compliance perspective the paper argues that the regulatory cost related to such 

compliance will not be merely a cost for CCPs but also a cost for the markets. At this point the paper 

elaborates the impact of EMIR on the fulfillment by the markets of their regulatory requirements related to 

their authorization and their functioning (MiFID/MiFID2) in general.  

It is notable that EMIR creates a dogma of “risk assessment”. Under this dogma, all aspects of the 

markets that can be seen as a source of risk for the CCP can easily be regarded not only as a MiFID issue but 

also as an EMIR issue. In this respect, it can be reasonably argued that the borders between MiFID 

requirements and EMIR requirements with respect to the functioning of the markets are blurred. The paper 

illustrates the issues mentioned with relevant examples.  

Furthermore, the paper takes into account Regulation (EU) 1095/2010,
8
 which is the institutional basis of 

ESMA. It refers to this Regulation as a characteristic paradigm of the consultation bodies already 

established, mainly of the Securities and Markets Stakeholders Group of ESMA (art. 37 of Regulation 

1095/2010). In this respect, it concludes that the consultation processes at a Union level should be 

strengthened in order for European supervision to align in this clearing field both with national supervision 

and the national culture and profile of the markets concerned.  

THE HOME MEMBER STATE PRINCIPLE IN THE CAPITAL MARKETS AREA  

Focusing on the establishment of a real internal market for all EU member states in the financial sector, 

the EU regulator has traditionally based its fundamental principles of supervision on the model of the “home-

member state supervision”. In the capital markets field this approach was initially reflected in the ISD 

(Investment Services Directive (Directive 93/22/EC)) and then in its recast form, i.e. the MiFID (Markets in 

Financial Instruments Directive (Directive 2004/39/EU)), and in a second recast form, the MiFID2 (Directive 

2014/65/EE).  

The “home member state” model takes it as a starting point that, in terms of establishing an EU internal 

market, all cross-border aspects of supervision have to be addressed. Moreover, said model stems from the 

fact that EU markets are designed to be operating as markets in which services and activities are liberalized 

and, in this respect, are functioning on a cross-border basis under freedom of establishment and freedom of 

providing services.
9
  

In terms of its application the model captures all main capital market actors, including investment firms 

and markets in financial instruments.  

                                                           
7 See the List of Central Counterparties authorized to offer services and activities in the Union (last updated November 3, 2014) at  

http://www.esma.europa.eu/system/files/ccps_authorised_under_emir.pdf . 
8 [2010] O.J. L 331/84.  
9 See articles 63–66 of the TFEU at http://europa.eu/eu-law/decision-making/treaties/index_el.htm. 

http://www.esma.europa.eu/system/files/ccps_authorised_under_emir.pdf
http://europa.eu/eu-law/decision-making/treaties/index_el.htm
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As for the investment firms, the home member state principle aims at capturing all aspects of their 

prudential supervision and the provision of investor protection. Basic parameters in the design and 

structuring of the model are the following:
10

  

a) The functioning of an investment firm and the provision of investment services are based on a 

licensed system.  

b) The relevant authorization (license) is granted upon fulfillment of the specific EU requirements 

based on the concept of maximum harmonization.
11

  

c) Such authorization grants a European passport for the provision of the relevant authorized 

service/activity reflecting all related freedoms and rights.
12

  

d) Supervision takes into consideration the concept of European passport, i.e. its cross-border 

dynamics, on the one hand, and the national profile of all related service providers, on the other. In 

this respect, although supervision includes all matters related to the business of an investment firm 

throughout the EU, it remains as supervision under the competency of the national authority, i.e. the 

authority of the national origin (“head office” or “registered office”) of the investment firm, the so-

called “home member state supervision” (see MiFID).
13

  

The supervision of the regulated markets has been also designed on the basis of the home member state 

principle. Reference to these markets in this analysis stems from the fact that they are regarded as traditional 

cornerstones for the functioning of the capital markets. However, other more recent forms of markets, such 

as the multilateral trading facilities (MTFs) and the organized trading facilities (OTFs), are also subject to the 

same home member state rule.
14

  

Within the same scope, the EU regulator grants a European Passport to all such forms of markets. This 

passport, being tailor-made for the profile concept of the market, reflects its characteristics upon the market 

in order to support “remote membership”. In this context, the fundamentals of the respective markets 

supervision are based on the principle that although supervision aims at covering these remote aspects in the 

EU, it remains a supervision under the home member state model (national supervision) based on the 

market’s national origin and profile. In this respect, national supervision could be regarded as a compromise 

solution between the need to supervise all related EU cross-border matters of the market, on the one hand, 

and the market’s profile, which yet remains a national issue from all perspectives, on the other (e.g. culture, 

specificities, public law profile etc.).
15

  

THE EUROPEAN SUPERVISION UNDER EMIR  

The concept of supervision in the clearing sector and the CCPs is, however, different.
16

  

As CCPs
17

 have been regarded as entities of a systemic interest, their supervision, as established by EMIR, 

has been inspired more by the supranational concept
18

 of European supervision, as developed under the 

                                                           
10 For a relevant analysis, see Y.V. Avgerinos, Regulating and Supervising Investment Services in the European Union (2003), p. 50 

et. seq.; N. O’ Neill, The Investment Services Directive στο The Single Market and the Law of Banking (1995), R. Cranston (ed.), p. 

189 et.seq.; Ch. I. Tarnanidou, The Regulated Market. European law and National Harmonisation (2008), p.p. 9–21 and 111–120 

(Greek edition).  
11 See Final Report of the Committee of Wise Men on the Regulation of European Securities Markets, Brussels, 2001, p. 28 et. seq. 

(Lamfalussy Report); Avgerinos, op. cit.; N. O’ Neill, op. cit., p.189 et. seq. 
12 See among others, N. Moloney, EC Securities Regulation (2002), p. 383 et. seq.; M. Raffan, The Investment Services Directive and 

the Markets in Financial Instruments Directive in A Practitioner’s Guide to EU Financial Services Directives (2006), M. Raffan 

(cons. ed.) Freshfields Bruckhaus Derigner (ed.), p. 88 et. seq.  
13 It is notable that in this scope, the host member state supervision, as defined, is limited to “notification” matters. This notification 

has been defined by the EU regulator (ISD, MiFID, MiFID2) as the process under which in the event of an extension of the business 

of an investment firm to member states, other than the home member state (“host member states”), the competent authority not only 

of the home member state but also of the host member state is notified by the firm of this extension. The host member state 

supervisory concept is also applicable to branches of the firm to other member states. In this case, the host member state as the 

member state of the establishment of the branch is entitled to impose on the branch its rules related to investor protection. For this 

issue, see point 32, as well as article 13 par. 9 of MiFID. With respect to the Greek legal system, see the provision of article 32 par. 2 

of the Law 3606/2007. The locality of such rules is in this case apparent due to the fact that both the service provider (branch) and the 

service recipient (investor) are located in the member state of the host member state. 
14 See MiFID2.  
15 See Moloney, op. cit., p. 658 et. seq.; Tarnanidou, op. cit., pp. 111–119. 
16  It should be noted that this paper does not refer to the provisions of EMIR related to the trading repositories but it is limited to the 

CCPs provisions as relevant to the market place functions. 
17 For the CCPs functions and profile, see, among others, B. Hills – D. Rule – S. Parkinson – Ch. Young, Central Counterparty 

Clearing Houses and Financial Stability Bank of England, Financial Stability Review (June, 1999), p.p. 122–34; Committee on 

Payment and Settlement Systems, Technical Committee of the International Organization of Securities Commissions, 
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ESFS spectrum,
19

 than by the traditional national supervision, as originated under the home member state 

principle.  

Before examining this newly established supervisory concept, it is crucial to consider the core 

elements of the clearing function, as defined by EMIR. Under its definition clearing is considered the 

common process of establishing positions and of ensuring the availability of the relevant financial 

instruments, cash, or both to secure the exposures arising from these positions.  

Despite the fact that this definitional approach under EMIR is rather generic, its subjective scope of 

application is fine-tuned exclusively to CCPs. EMIR refers to CCP clearing, while any other forms of 

clearing operators not acting as CCPs do not fall within its scope.  

In light of the above, EMIR also defines the CCP as the legal person that interposes itself between 

the counterparties to the contracts traded on one or more financial markets, becoming the buyer to every 

seller and the seller to every buyer (see art.2 par.(1) of EMIR).  

On the basis of these clearing and CCP definitions, EMIR establishes the new supervisory status by 

mixing principles of both functional and institutional approaches. Specifically, on the basis of the EMIR 

provision, an answer is given not only to the question “who is the function?” but also to the question “who 

has the right to operate the function?” In this respect, and as EMIR strictly defines, CCPs are permitted to 

operate only linked to clearing activities.
20

 Moreover, and from the other way around, these clearing 

activities are allowed to be strictly operated by entities “typologically” falling within the prudential scope of 

a CCP. In this regard, the CCP clearing function cannot be operated by other entities, e.g. by market 

operators or other post-trading infrastructures, but only by CCPs as their profile is reflected in the provisions 

of EMIR (see mainly art. 16, for their capital requirements profile, art. 26–35, for their organizational profile, 

and art. 36–50 for their conduct of business rules profile).  

In view of the above it is apparent that the typological approach of EU clearing and its adoption by 

the EU markets can be regarded exclusively within the strict and tight borders of the CCP clearing under 

EMIR. Within these borders, stemming from all related systemic risk perspectives, the markets should have 

the task of reforming their functions.   

In light of these fundamentals, EMIR structures a supranational supervisory system for CCPs being 

conceptually a reflection of the implementation of the ESRB system (Regulation 1092/2010/EU). Under this 

system the authorization and operation of CCPs is essentially subject not only to national supervision (the 

home member state principal) but also to European supervision, under the central role of ESMA (European 

Securities Markets Authority) and the Colleges.  

In this respect it is notable to refer to the fundamental principle applicable to CCPs, as reflected in 

point 57 of the preamble of EMIR, under which “[A] CCP should not be authorised where all the members 

of the college, excluding the competent authorities of the Member State where the CCP is established, reach 

a joint opinion by mutual agreement that the CCP should not be authorised. If, however, a sufficient majority 

of the college has expressed a negative opinion and any of the competent authorities concerned, based on 

that majority of two-thirds of the college, has referred the matter to ESMA, the competent authority of the 

Member State where the CCP is established should defer its decision on the authorisation and await any 

decision that ESMA may take regarding conformity with Union law.”  

Based on these principles, EMIR defines the procedural skeleton of the new authorization system to 

include: 

 “preliminary stages”, i.e. stages related to the submission of the CCP application to its 

competent authority, i.e. the authority of the member state of the CCP’s establishment (an 

equivalence to the “home member state authority”), and assessment of its typical completion 

(art.17 par.3 of EMIR);  

                                                                                                                                                                                                 
Recommendations for Central Counterparties (Nov. 2004), p.p. 19, 72;  Am. Rehlon – D. Nixon, Central counterparties: what are 

they, why do they matter and how does the Bank supervise them? Bank of England, Quarterly Bulletin 2013 Q2, p.p. 1–10.  
18 For an analysis of the governance designs and debated in the EU literature, see Quaglia, op. cit., p. 11–23. 
19 See supra note 3. See also for the architecture of the three ESA’s (European Supervisory Authorities) referring to the EIOPA 

(Regulation (EU) 1094/2010), EBA (Regulation (EU) 1093/2010) and ESMA (Regulation (EU) 1095/2010) and the New European 

supervision model in general and relevant critique among others, Ed. Wymeersch, Europe’s New Financial Regulatory Bodies (April 

11, 2011); ibid, The institutional reforms of the European Financial Supervisory System, an interim report, Working paper WP 2010-

01 Financial Law Institute (Jan. 2010).   
20 For the nature of the services of the CCPs and their activities as SPVs, see ESMA, Questions and Answers Implementation of the 

Regulation (EU) No 648/2012 on OTC derivatives, central counterparties and trade repositories (EMIR), 24 October 

2014/ESMA/2014/1300, CCP Question 6 [last updated February 11, 2014], pp. 38–39 (where it is stated that “…under EMIR CCPs 

will not be able to provide services or perform activities which are not linked to clearing (such as auctioneer activities related to EU 

emission allowances”). 
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 other “interim stages”, in which the aforementioned competent authority of the CCP is involved 

for the purposes of making an initial risk assessment of the CCP (art.19 par. 1 of EMIR); and 

 “final stages”, under which the College, acting typically as a consultative body of the competent 

authority, but in essence as a body with a decisive role in the authorization process, reaches its 

“opinion”, either positive or negative, on the authorization of the CCP (art. 19 in conjunction 

with art. 17 par. 4 of EMIR).  

Taking into account this binding effect of the opinion of the College on the competent authority, it 

can be reasonably said that the latter’s decision is nothing more than a single confirmation of the College’s 

opinion. However, such an opinion cannot be regarded as a real: it is “artificial” to the extent that it “hides” 

binding powers that may definitely control the authorization process. On the top of this decisional procedure 

stands ESMA under its absolute competency to decide on any disagreement on authorization either between 

the members of the College or between the College and the competent authority (art. 17 par. 4 of EMIR). 

ESMA’s competences are also apparent in the per se provisions on CCPs in terms of ESMA’s powers to 

develop draft regulatory technical standards in accordance with EMIR and its constitutional Regulation (EU) 

1095/2010.  

Within this supervisory framework and for the purposes of reflecting all potential systemic risk 

parameters, EMIR structures the main rules of the synthesis of the College in order to include the following 

authorities, i.e.: 

a) ESMA, as the core central supervisory mechanism for the authorization and the operations of CCPs; 

b) the CCP’s competent authority, which is included as a member of the College, though having limited 

supervisory powers in all respects, related mainly in essence to the day-to-day supervision at a national level 

(see generally, point 9 of the preamble of Regulation 1095/2010); 

c) the competent authorities responsible for the supervision of the clearing members of the CCP to 

which the CCP has the largest exposure as specified under EMIR. The involvement of these competent 

authorities reflects all potential cross-border systemic aspects of this new supervision, including also all 

relevant remote clearing membership activities as a source of systemic risk;  

d) the competent authorities responsible for the supervision of trading venues served by the CCP. This 

aspect of supervision refers mainly to cases where the CCP serves a market of another member state, i.e. 

when it provides clearing on a cross-border basis; 

e) the competent authorities supervising CCPs with which interoperability arrangements have been 

established. These scenarios may also reflect finality concepts under the Settlement Finality Directive 

(98/26/EC); 

f) the competent authorities supervising central securities depositories (CSDs) to which the CCP is 

linked. This aspect mainly relates to scenarios under which the CCP has access to CSDs of other member 

states in terms of its clearing and settlement activities related to book entry securities;
21

 

g)  the relevant members of the ESCB responsible for the oversight of the CCP with which 

interoperability arrangements have been established. These parameters take into account all the related 

concepts of finality as referred to above; and 

h) the central banks of issue of the most relevant Union currencies of the financial instruments cleared. 

This supervisory involvement takes into consideration the currency in which the settlement of transactions 

that are cleared by a CCP takes place.  

Under this complex supervisory system a CCP, when authorized, is entitled to provide its clearing 

services throughout the EU (European passport), acting also on the basis of its relevant freedoms and rights 

of extending its business into member states further to the member state of its establishment (art.15 par. 2 of 

EMIR).  

IMPLICATIONS OF EMIR FOR THE MARKETS  

Following the aforementioned general analysis of EMIR, it should be further discussed whether EMIR 

impacts only on CCPs or also on the markets served by them. Considering the concepts of EMIR for CCPs 

and the related European passports that it recognizes for them, it can be concluded that EMIR is “de facto” 

applicable to the markets as well, for the following main reasons:  

(a) The first reason relates to the strict regulatory approach of the authorization of CCPs, as “stricto 

sensu” special purpose vehicles under which CCPs are permitted in essence to provide only CCP 

                                                           
21 For this issue, see also the European Code of Conduct for Clearing and Settlement (7 Nov. 2006) at 

http://ec.europa.eu/internal_market/financial-markets/docs/code/code_en.pdf. 

http://ec.europa.eu/internal_market/financial-markets/docs/code/code_en.pdf
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services to the markets instead of other possibly applicable clearing services. This concept may 

inevitably lead to concentrations of the clearing business to CCPs mainly due to the fact that after 

EMIR no other clearing solutions, apart from the CCPs, exist in essence. In this context, the 

“compliance test” of the markets will be unavoidably an “EMIR test” in related clearing matters.    

(b) The other reason refers mainly to the European Passport, which is respectively recognized in 

favor only of CCPs and not of any other non-CCP clearing functionalities given the lack of a more 

generic EU harmonization in this clearing field. In view of the limited scope of the “clearing 

passport”, it is reasonable to consider that the markets have no other choice but to use the services of 

a CCP whether they operate as derivative markets, where the CCP model by definition has been 

regarded as an inherent element of their nature, or even whether they operate as pure cash/securities 

markets. Worthy of note is that cash markets traditionally used more non-CCP clearing services than 

CCP ones, in which the establishment of CCP models arose not only as a pure choice of using the 

CCP services but also as a consequential symptom of the relevant clearing trends and policies.  

However, can real competition be achieved among the markets when they have the CCP vehicle as the only 

way forward for clearing? Or, to put it differently, is the CCP vehicle, as defined under EMIR as an “one size 

fits all” approach, in all cases the most appropriate, e.g. for both “small “ and “big” markets or local and 

cross-border markets? Additionally, in this regard, is this “one size fits all” approach appropriate and safe to 

be followed in this field? 

Some current examples on how the markets, mainly the small ones, reacted in the light of their effort 

to be EMIR-compliant stress the need for more prudent compliance with EMIR measures in terms of 

preserving market viability. Specifically, markets, although not directly covered by the scope of compliance 

that EMIR introduces, can be regarded as a “de facto” field of EMIR application for the following policy and 

legal reasons:  

(a) From a policy perspective it can reasonably be held that EMIR can be regarded either as a 

viability solution for the markets or as a business opportunity solution. In some cases it is reasonable 

to consider that the markets bargain for a CCP solution in terms of avoiding any regulatory cost that 

their per se compliance with EMIR might entail. In this respect they may seek CCP services in order 

to avoid any investment cost of their compliance. A characteristic example of this approach is given 

by the Romanian market. As already announced,
22

 the SIBEX Exchange, i.e. the Romanian 

Derivatives Exchange, has opted for a Greek CCP solution in terms of its compliance with EMIR. In 

this respect, it is expected that the Athens Exchange Clearing House (ATHEXClear)
23

 will be 

responsible for the clearing of the derivatives transactions of its market, as announced, while 

SIBEX’s local CCP (i.e. RCH, the Romanian Clearing House) will no longer provide clearing 

services to it.  

(b) Furthermore, it may be applicable in practice for the markets to opt out for a CCP service instead 

of a non-CCP one. This might be the scenario under which the market may abandon its local clearing 

solution in terms of avoiding any competitive disadvantage that its non-CCP clearing solution may 

entail. Under this scenario EMIR leads inevitably to more in-depth structural interventions for the 

markets concerned.   

Apart from all these compromise compliance solutions (avoidance of cost, avoidance of competition risk), it 

cannot be disregarded that EMIR can be considered as a “business opportunity” solution. This scenario takes 

into account the following parameters:  

 The provision of CCP clearing services constitutes provision of services under a European passport 

(CCP’s right);
24

 

 The use of the CCP clearing services grants an independent right to the markets to make cross-

border use of the clearing services concerned (market’s right); and
25

  

 The use of the CCP clearing services grants an independent right to the intermediaries to act as 

“remote clearing members” of the CCP concerned (intermediary’s right).
26

  

                                                           
22 See relevant announcements at http://www.sibex.ro/index.php?p=sibexhelexevent&l=en.  
23 For the AthexClear as a clearing house and a CCP see at www.helex.gr.  
24 See article 15 par. 2 of EMIR.  
25 See articles 7, 8 and in the authorization procedure 17 and 18 (for the competent authority of the market). For the general right of 

the market, the so-called right of access, see MiFID (art.34, 46) and in MiFID2.  
26 See point 63 of the preamble of EMIR as well as article 37 par. 1 and 5 of EMIR. 

http://www.sibex.ro/index.php?p=sibexhelexevent&l=en
http://www.helex.gr/
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This bundle of rights definitely creates a more favorable environment for the CCP services than for other 

non-CCP ones.  

However, the application of EMIR to the markets, even not as a “de jure” but as a “de facto” 

scenario, raises concerns for the markets from a cost perspective. Specifically, considering the dogma of 

“risk assessment”, all aspects of the market’s operations can easily be deemed from this risk perspective not 

only to be aspects falling within the scope of the market’s prudential supervision (MiFID) but rather to be 

aspects subject to the supervision of EMIR. In this context, EMIR can be considered as redefining the 

market’s requirements in terms of authorization and functioning. A series of questions can be raised in this 

respect. For example, such questions of risk relevance might be the following: Are the products (e.g. 

“financial instruments”) of the market appropriate? Do they ensure proper trading and liquidity conditions? 

Is the market liquid? Are the members of the market able to ensure safe market conditions mainly from a risk 

point of view?  

Moreover, EMIR affects the markets not only by introducing new prudential regulatory rules, but also by 

establishing new aspects of law for the markets related mainly to “proprietary law”, i.e. with respect to the 

financial collateral that a CCP system may accept (art. 39 par. 8 EMIR), the “insolvency law”, i.e. with 

respect to the ranking principles, close-out effects and default waterfalls (art. 45 EMIR) under which the 

CCP system may operate, as well as to the “capital markets law”, i.e. with respect to the “new clearing 

profession” under the typology of the “clearing members” concept (art. 37 EMIR), the default fund concept 

(art. 42 EMIR) and others to which the markets have to be adapted. Given constraints on space, this paper 

does not aim at analyzing all these aspects of law. However, it should be stressed that EMIR has to be 

regarded as a legal innovation from all these legal perspectives.  

PRELIMINARY OBSERVATIONS  

In light of the above arguments related to EMIR and its scope of application, the following preliminary 

observations and suggestions could be pointed out that focus on the impact of EMIR on the markets, either 

from a business or legal perspective:  

1)  Considering that the concept of the “national origin” of the markets is still valid under EU 

regulations, the “EMIR test” to which the markets will be “de facto” subject should have to respect 

their national supervision.   

2) Along the same lines, the role of the European supervision under EMIR should be limited to 

systemic risk issues only as related to CCPs and should not go beyond its scope and cover other 

market areas of supervision, which still belong to the national competencies.  

3) However, and in terms of bridging any gap between the markets’ “national profile” and the new 

system of the European supervision, a more coherent consultation process at all levels should be 

accelerated.  

4) Such consultation should be further established, either on a national level or on a European level, to 

capture all related aspects.  

5) On a national level, consultation should focus on more in-depth analysis and tight contact with the 

EU matters related either to Level 1 legislation or to the more implementing measures 

(regulatory/implementing technical standards), as will be developed by ESMA and other EU 

authorities and bodies.  

6) At an EU level, consultation should take a vice versa route. It should focus on taking into account 

the specificities of the markets and this “national origin” concept and aim at aligning the Union 

priorities, in our analysis related to the protection against systemic risks, with the national priorities 

and specificities.  

EMIR and its implementation would be in this respect a good starting point for a move towards a better 

understanding of the EU fields in which consultation has to be further developed in all related national 

matters. A characteristic paradigm of such consultation process can be regarded the one applicable under the 

provisions of the so-called “SMSG”, i.e. the “Securities Markets and Stakeholders Group”. SMSG is 

recognized under art. 37 of Regulation 1095/2010 as an advisory body of ESMA, which is therefore subject 

to EMSA relevant consultation competences.  

 

To this end, further consultation initiatives would be from all respects necessary to address not only the 

market issues (see art. 1 of Regulation 1095/2010), but also the clearing-EMIR and generally post-trading 

issues as a separate piece of harmonization in the EU.   
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As clearing constitutes a key factor for all market aspects and parameters involved, it should seriously be 

taken into account by this new European supervision in terms of establishing a real internal market in the 

Union. This should include not only an assessment of the “pros” related to the CCP concepts (passports) but 

also of the “cons” that such an application may entail with respect mainly to all related compliance. 
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SOUTH AFRICA’S BROAD-BASED BLACK ECONOMIC EMPOWERMENT (B-

BBEE) POLICY: A CATALYST TO LABOR UNREST IN THE MINING INDUSTRY  

Dr. Renee Horne
1
  

 ABSTRACT 

The mining industry was the first to introduce Black Economic Empowerment (BEE)
2
 and is 

currently one of the largest BEE contributors of the transfer of ownership from white to black 

stakeholders. The B-BBEE Mining Charter focuses on significant investments in socio-economic 

development and enfranchising black South Africans to own or manage mines; however, while the 

latter has been achieved, the former lacks implementation, which has led to the labor unrest in South 

Africa (SA). The ownership deals of an estimated £8.4 billion have benefited a selected few black 

elite; however, this has not filtered down to the majority of mineworkers, who earn an estimated £450 

per month. This paper evaluates the impact of the B-BBEE (Mining Charter) within the SA mining 

industry. With the use of exclusive interviews from Cabinet ministers, BEE consortia and mining 

multinationals triangulated with B-BBEE data and reports, the paper provides the first examination of 

the relationship between B-BBEE and labor unrest in SA.   

 

Keywords: South Africa, B-BBEE, Mining, Labor Unrest, Strikes 

INTRODUCTION 

Since the beginning of BEE in 1994, and its legislative successors, the B-BBEE Act of 2003 

and the Amendment Act of 2013, studies have focused on the rationale behind the government’s 

decision to continue with the economic redress policy. The focus of narrow BEE was black 

ownership; the broad-based approach was aimed at transforming the shop floor of the mining sector. 

Instead there has  been an immense number of cuts in employment.
3
 Since the new democratic 

dispensation in 1994, it is clear that a degree of change has taken place in the composition of the 

ownership transfer in the mining sector; however, the pace of change has been sluggish and has even 

gone into reverse in some years.
4
 

The architects of B-BBEE contend that it is an economic development policy aimed at 

deracializing the economy by ensuring the majority of historically disadvantaged people participate 

meaningfully within the SA economy.
5
 BEE detractors argue that the policy is often contaminated by 

corruption, and hence it has widened the gap between rich and poor.  

According to Hamann, Khagram & Rohan, B-BBEE was established to address specific 

problems related to poverty, unemployment, housing and basic services in order for economic 

transformation to become a reality. Post-1994, these issues continue at an increasingly alarming rate 

in the country.
6
 Hence, the labor unrest and the series of work stoppages have been a response to the 

lack of transformation with reference to low wages, poor working and living conditions in the South 

African mining sector. This has also hampered the industry’s economic performance, with a reduction 

in the mining industry’s gross domestic product contribution to the economy, from an average of 20% 

                                                           
1 Wits Business School: Senior Lecturer in Economics and Business in Africa, Affiliated to the SARChi Chair on African 

Diplomacy and Foreign Affairs, Department of Politics, University of Johannesburg, South Africa, Email: 

Renee.Horne@wits.ac.za 
2 Due to apartheid South Africa, the majority of black South Africans, comprising of African, Indian, Mixed and more 

recently Chinese (as per the Pretoria High court ruling on 18 June 2008) racial groups, were disenfranchised from the right to 

vote and from various economic activities in the country.  Since the democratic dispensation in 1994, there have been a 

number of racial redress policies to address the inequalities of the past 
3 Bezuidenhout A. New Patterns of Exclusion, Chapter 7 in Habib  A. and Bentley K (ed.) (2008) Racial Redress and 

Citizenship in South Africa Cape Town : HSRC Press Pg 182 
4 Jack V. (2006) Unpacking the different waves of BEE, New Agenda 22: 19–23.  
5 Chabane, N. (2003) An evaluation of the influence of BEE on the application of competition policy in South Africa, Trade 

and Industrial Policy Strategies Annual Forum,  Johannesburg, September 2003. Also see 

Chabane, N., A. Goldstein and S. Roberts (2006) ‘The changing face and strategies of big business in South Africa: more 

than a decade of political democracy’, Industrial and Corporate Change 15(3): 549–578. 

 
6 Hamann, R., Khagram, S., & Rohan, S. (2008). South Africa’s charter approach to post apartheid economic transformation: 

collaborative governance or hardball bargaining. Journal of Southern African Studies, 34(1), 21–37  
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in the 1970s to 4.9% in 2013. The impact of labor unrest has also resulted in a negative multiplier; in 

2012 the SA economy contracted by 0.5%, mainly due to the mining strike in Marikana in the North-

West Province in which thirty-four mineworkers were killed. The five-month long platinum strike in 

2014 resulted in the economy contracting by 0.6%. 

Previous studies have focused on BEE as an economic transformational policy, the impact of 

it, and on whether or not the policy is effective in bridging the disparities between white and black 

South Africans. Studies have also included the impact of BEE within the SA wine, fishing, 

construction, banking and mining sectors.
7
 However, limited academic research has been conducted to 

determine the correlation between B-BBEE and labor unrest in SA. This paper evaluates the effects of 

B-BBEE (Mining Charter) within the SA mining industry, with the contention that the policy has 

made limited inroads in addressing the socio-economic disparities of mineworkers. Instead the policy 

has perpetuated a black elite. Qualitative methods and data were utilized in this research; the primary 

methods applied were archival searches on BEE in SA, and later in-depth semi-structured interviews 

with key politicians, businessmen, policy-makers, trade unions and political commentators. The 

primary fieldwork was conducted between June 2009 and July 2010; however, further secondary 

research was undertaken due to changes in B-BBEE legislation. The secondary data consisted of 

various government documents, material published in the South African media, existing literature and 

documented reports. The textual/archival sources were triangulated with the evidence provided by 

semi-structured and in-depth interviews of those involved in the formulation of economic reform and 

the BEE policy. Hence, the archival research complemented the interview sources, which will be 

illustrated in the following sections.  

THE MINING CHARTER  
While mining houses need to make a profit, the B-BBEE mineral legislation (Mining Charter), 

“sought to end the situation in which the historically dominant mining houses stockpiled minerals 

rights”,
8
 hence the proposed transfer of minerals to black ownership if mining houses such as Anglo-

American, Chamber of Mines, etc. did not develop the resources of existing surrounding 

communities. Generally, the Mining Charter follows the B-BBEE of 2003 balanced scorecard 

approach, which was weighted across seven areas: Black Ownership (20%), Black Management 

Control (10%), Employment Equity (15%), Skills Development (15%), Preferential Procurement 

(20%), and Enterprise Development (15%), with an additional residual of 5% for Socio Economic 

Development. However, there are a number of sector-specific inclusions in the charters which 

explicitly pertain to the mining sector: 

 Mining companies that want to retain licenses will have to comply with the balanced 

scorecard included in the Mining Charter;  

 The mining industry charter aims to achieve 26% Historically Disadvantaged South Africans 

(HDSA)
9
 ownership of each mining company’s assets within ten years of issuance of the 

specifications.
10

 

According to former South African Trade and Industry Minister, Alec Erwin, “There was no doubt 

that the mining sector was a path breaker; by and large the charter is pretty good.”
11

 Former South 

African Head of Policy and Coordination Advisory in the Presidency, Joel Netshitenzhe concurs, 

there will be those industries, such as mining, where in the first instance to operate you will have to 

conform to government regulations and meet deadlines, “these are the conditions on which you have 

                                                           
7 Williams, G. (2005). Black economic empowerment in the South African wine industry. Journal of agrarian  

change, 5(4), 476–504.  Ponte, S., & van Sittert, L. (2007). The Chimera of Redistribution in Post Apartheid  

South Africa: ‘Black Economic Empowerment’ (BEE) in Industrial Fisheries. African Affairs, 106(424), 437– 

462. Andries Bezuidenhout New Patterns of Exclusion Chapter 7 in Habib A. and Bentley K (ed.) (2008) 

Racial Redress and Citizenship in South Africa. Cape Town: HSRC Press. 
8 Gumede W. (2008) Thabo Mbeki and the Battle for the Soul of the ANC, Cape Town: Zebra Press. Pg. 292. 
9 Historically Disadvantaged South Africans (HDSA) refers to all individuals and groups who have been discriminated 

against on the basis of race, gender and/or disability.  
10 Dunnigan R. et al. (2005) Black Economic Empowerment – difficulties and opportunities in making right the wrongs of the 

past, INSEAD, September–October  2005. Also see, B-BBBEE Act No. 53 of 2003. 
11 Erwin E. Former  Trade and Industry Minister,  interview with Renee Horne, 9 July 2010. 
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to get a license. And these licences will be reviewed on an on-going basis; depending on the score that 

you have in terms of the various elements.”
12

 

The charter was accompanied by a ‘scorecard’ listing five- and ten-year targets for the industry. 

Individual companies would ascertain their progress towards the targets by measuring themselves 

against the scorecard. On the one hand, the simplicity of the Mining Charter lent itself to 

manipulation. As detailed in the KPMG report, only a few companies measure themselves according 

to the Mining Charter; hence, compared to other sectors (excluding quarrying, which is merged with 

the mining industry), the sector still has the highest score in terms of management control and the 

lowest score when it comes to socio-economic development, and also a minimum target level when it 

comes to setting standards for its B-BBEE suppliers.
13

 The Charter also allowed the employment of 

relatively straightforward monitoring systems where the state could maintain a certain degree of direct 

control. 

Erwin adds, “When government was creating the scope for empowerment, it was probably the 

most comprehensive intervention made by any government.”
14

 However, by 2009 the mining industry 

was still considered to be implementing a narrow-based approach to B-BBEE as their priorities 

included primarily Black Ownership, Management Control and Enterprise Development,
15

 while their 

priorities remained the same as in 2010.
16

 Due to the Charter focusing on Black Ownership, which is a 

top-down approach, more stringent measures by the government were enforced to include a bottom-

up approach, based on the revised B-BBEE Amendment Act of 2013. The current mining charter 

overlaps with the following four broad areas (although the weightings may vary): 

Direct Empowerment: Transfer to HDSA Ownership 

Human Resource Development: Human Resource Development; Employment Equity 

Indirect Empowerment: Procurement and Enterprise Development 

Social and Community Uplitfment: Housing and Living Conditions (including hostels), Mine 

Community Development; Sustainable Development and Growth; Beneficiation 

The Mining Charter states that 51% is weighted towards overcoming the poverty barrier through 

Social and Community Upliftment, 23% is weighted towards Skills Development and Business 

Opportunities, and the remaining 26% is weighted in accordance with creating economic 

opportunities for black South Africans. Should mining houses fail to comply with the targets, their 

licenses may be revoked.
17

 

While the Mining Charter is a worthy policy document, it is weak on implementation, as it 

favors the narrow-based approach, which focuses on black ownership. In 2012, slight progress was 

seen in terms of Black Ownership, Preferential Procurement and Enterprise Development, 

Employment Equity as well as Management Control; however, minimal increases have occurred in 

Socio-Economic Development (DTI, 2013). Thabo Mosombuko, of SA’s Department Trade and 

Industry, argues that “The mining codes (charter) focus more on ownership. I would say that because 

of the peculiarity of the industry, where your mineral resources are the main source of investment.”
18

 

And economist Reg Rumney states, “The mining sector is heavily regulated. There are problems with 

the actual awarding of contracts, and there are also irregularities. It is on the discretion of government 

or the Department of Mineral Resources”.
19

 Mining houses such as Harmony Gold and Amplats etc. 

have been jostling to meet these targets, in the Harmony Gold Mining Charter 2013 report, there was 

improvement regarding skills development, however socio-economic development made limited 

                                                           
12 Netshitenzhe J., Former political strategist to the former President Thabo Mbeki, Office of the Presidency, interview with 

Renee Horne, 20 July 2009. 
13 KPMG (2012) A time for transformational leadership, BEE survey 2011 

http://www.kpmg.com/za/en/issuesandinsights/articlespublications/advisory-publications/pages/time-for-transformational-

leadership.aspx,retrieved 27 February 2012. 
14 Erwin E. Former  Trade and Industry Minister, interview with Renee Horne, 9 July 2010. 
15 KPMG. (2009). 2009 BEE Survey: Are we There Yet? In S. Hlophe (ed.), JHB:KPMG. 
16 KPMG. (2010). 2010 BEE Survey: The Evolution of BEE Measurement. In S. Hlophe (ed.). JHB: KPMG. 
17 DTI. (2012). Scorecard for the Broad-Based Socio-Economic Empowerement Charter for The South African  

Mining Industry.  Pretoria.  
18 Masombuka T. Formerly Responsible for BEE partnerships at the Department of Trade and Industry, interview with 

Renee Horne, 20 July 2009. 
19 Rumney R. Economist and Head of the Centre for Economics Journalism in Africa at Rhodes University, interview with 

Renee Horne, conducted 13 September 2010. 

http://www.kpmg.com/za/en/issuesandinsights/articlespublications/advisory-publications/pages/time-for-transformational-leadership.aspx
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progress, with reference to hostels, a provision for mine workers and one of the sources of discord due 

to overcrowding and appalling living conditions. Harmony stated it has made progress, however had 

not met the targets; hence will ensure that it will contribute to housing development.
20

 

Is this effort by mining houses to focus on community upliftment adequate? As will be 

demonstrated in the next sections, B-BBEE’s primary focus on Black Ownership is a catalyst for 

labor unrest in the mining sector.  

BLACK OWNERSHIP  

In the preceding section, it was argued that mining houses continue to focus on narrow BEE 

i.e. black ownership to address the disparities in SA. What constitutes black ownership in the mining 

sector? Is it the transfer of ownership to previously disadvantage mining communities or to selected 

black beneficiaries? By investigating BEE transactions since 1994, the terms governing these 

transactions were mainly a few black individuals who bought stakes in formerly white-owned mining 

companies, which increased the weighting of black ownership and ultimately represented the gains of 

a few individuals.  

The biggest transaction was the unbundling of Anglo-American and the sale of identified 

assets to black investors. According to Former Finance Minister Trevor Manual, Anglo-American was 

one of the largest mining houses due to its monopoly over surface rights.  

Starting with mining it was agreed that the mineral rights would be returned to the ownership 

of the people, the words are used exactly as the Freedom Charter. Legal rights will be 

returned to black ownership and that was done as a very first and important step in the 

content of the minerals and petroleum resources act. So the rights were transferred and 

anybody who wanted access of those rights needed to secure a license. If the company wanted 

the right to mine, they would buy that right. You would buy that right for a period of thirty 

years, and if they wanted that right they would need to take black partners to ratio. You need 

to then specify legislation that was possible, because mining was a difficulty.
21

 

The most notable BEE deal that also took place in the mining industry was the teaming up of Patrice 

Motsepe’s African Rainbow Minerals (ARM) with Harmony GOLD to buy Anglo Gold Free state 

gold mining assets in a 50/50 venture, while Tokyo Sexwale’s Mvelaphanda placed its stakes on 

diamond mining by raising its interest in Trans Hex to 24.5%.
22

 “Anglo-American also sold off JCI (a 

mining firm) and Johnnic (an industrial group), after setting aside for itself what proved to be the most 

successful component, Amplats (the world’s largest platinum company).”
23

  

Ernst and Young Management Services reported in 2003 that £2.3 billion worth of BEE deals 

were made. However, the beneficiaries of these deals were largely the politically well-connected elite: 

60% was accrued to the companies of two individuals, Patrice Motsepe and Tokyo Sexwale. The 

mining sector was the first to ensure Black Empowerment Deals, creating billionaires such as Cyril 

Ramaphosa, Tokyo Sexwale, Patrice Motsepe and Saki Macozoma
24

. 

According to Macozoma, “The mining sector was very difficult to break through.”
25

 Significantly, 

Ramaphosa is one of SA’s most well-connected corporate leaders and is currently the Deputy 

President of the country. According to the Forbes listing, Ramaphosa is the 29
th
 richest man in Africa, 

due to Shanduka Group stakes in mining entities, financial institutions, McDonald’s South African 

subsidiaries and Coca-Cola bottling plants. His wife, Tshepo, is the sister of fellow South African 

tycoon Patrice Motsepe, currently the 10
th
 richest man in Africa. He made his money in mining as a 

                                                           
20 Harmony Gold Mining Charter Scorecard 2013 Report. 
21 Manuel T. Former Finance Minister. Interview with Renee Horne, 9 July 2010.  
22 Gumede W (2008) Thabo Mbeki and the Battle for the Soul of the ANC, Cape Town: Zebra Press. Pg. 293  
23  Ibid. also see Fin24 BEE value deal quadruples. 30 March 2004. 
24 In Ponte, S; Roberts, S and L van Sittert (2007) Black economic empowerment”, business and the state in South Africa. 

Development and Change, 38(5), PP933-955. 

Also see: Ernst & Young (South Africa) (various years) Mergers & Acquisitions: A Review of Activity. Johannesburg: Ernst 

& Young and Fin24 BEE value deal quadruples. 30 March 2004 
25 Macozomo S., interview with Renee Horne, June 2009, Johannesburg, South Africa 
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result of the “purchasing of low-producing gold mine shafts in 1994, which he made profitable. Since 

then, he has built African Rainbow Minerals, benefiting as a result of SA’s BEE laws.”
26

 

To counter the dominance of the above black elite, the government has made it clear that it 

intends to promote what is called a broad-based BEE process in SA, one that goes much further than 

just establishing fabulously wealthy black elite. There have been numerous amendments to the mining 

charter. However, has the focus shifted to the Broad Based approach of socio economic development? 

The B-BBEE bill came into effect in 2003; the largest BEE deal of 2003 illustrated the lack of Broad-

Based Empowerment. The deal was between ARM Gold and Avmin, and analysis revealed that at 

least 72% of the total deal value benefited six of the narrow based black consortia, namely ARM Gold 

(60% owned by Motsepe family trust), Mvelaphanda (Sexwale), Shanduka (Ramaphosa), Safika 

(Macozomo), Kagiso and Tiso.
27

 Based on the research, it is evident that most BEE (including the 

broad-based approach) deals involve the same individuals, i.e. there is the recurrence of an elite class.  

In Richard Sklar’s The Nature of Class Domination in Africa, he argues against the formation and 

consolidation of a class being dominated by foreign interests in control of African economies. Instead, 

he believes that class relations are determined by relations of power with political and economic 

determinants, rather than production, and that hence one cannot be part of the elite class without being 

part of the ruling class.
28

 Van Wyk illustrates a strong consolidation of the black elite class within the 

South African context, i.e. those who are in a position of power, such as businessmen and family 

members. Van Wyk defines the perpetuation of the black elite’s as “the turnover in power of socio 

economic classes”.
29

 This process includes:  

 Circulation via family connections: The Motsepes and Radebes: by 2007, Patrice Motsepe, 

the executive chairperson of ARM and brother of Bridgette Radebe (wife of the former 

Minister of Transport, Jeff Radebe), was considered the third richest South African, with an 

estimated fortune of £1.4 billion. The Skweyiyas: in SA, one of the 183 people worth over 

£5.6 million is Tutukile Skweyiya (wife of the former Social Development Minister, Zola 

Skweyiya). Tutukile Skweyiya is also a major shareholder in Continental Africa Power 

Supplies, which was awarded a lucrative Eskom (the SA’s power utility company) contract. 

 Redeployment: An increasingly common example of elite circulation is ‘redeployment’ to 

the private sector, as a way to resolve political tensions within the state and the ruling party, 

the African National Congress (ANC). Tokyo Sexwale was once the Gauteng Premier, then 

became a businessman, and was subsequently co-opted as SA Minister for Human Settlement; 

a cabinet reshuffle saw his return to business. Cyril Ramaphosa, ANC stalwart and negotiator 

in SA’s transition to democracy, formerly a businessman, is now Deputy President of SA.  

Netshitenzhe, former Head of Policy and Coordination in the Presidency, maintains that BEE 

needs to address ownership: “it will be incorrect to argue that the level of ownership of the mining 

industry is representative. We still have a long way to go, let alone meet the targets of the mining 

sector charter.”
30

 However, Mike Spicer, a businessman and former Anglo-American executive who 

was involved in many BEE transactions, disagrees: “A lot of productive or potentially productive 

capital has gone into financing BEE deals, which are essentially redistributional. They are not creating 

new wealth, or new factories, or new mines. They simply are reallocating ownership of existing 

wealth.”
31

 

                                                           
26 Forbes (2012) Richest people in South Africa 2012. http://www.therichest.org/nation/richest-people-in-south-africa/, 

retrieved 2 April 2012. Also see, Forbes (2013) Africa’s 50 Richest people, http://www.forbes.com/africa-billionaires/list/, 

retrieved  3 September 2014.  
27 Dunnigan R. et al. (2005) Black Economic Empowerment – difficulties and opportunities in making right the wrongs of the 

past, INSEAD, September–October.  
28Sklar R. L. (1979). The nature of class domination in Africa, The Journal of Modern African Studies, 17(04), 531–552. 
29 van Wyk J.  (2009)  Cadres, Capitalists and Coalitions: The ANC, Business and Development in South Africa, University 

of South Africa, p. 35. Also see Iheduru, O. (2004) Black economic power and nation-building in post-apartheid South 

Africa, Journal of Modern African Studies 42(1): 1–30. 
30 Joel Netshitenzhe – Office of the Presidency – South Africa, former political strategist to the former President Thabo 

Mbeki. Interview with Renee Horne, 20 July 2009. 
31 Spicer Mike, Business Leadership South Africa CEO, telephone interview with Renee Horne in Johannesburg, 12 July 

2010.  
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Significantly, unions and various politicians and businessmen agree with Spicer’s view.
32

 Patricia 

de Lille, former leader of The Independent Democrats, concurs with Spicer: “In terms of mining 

rights, you find that where there is an opportunity for mining rights, there it is again the same people 

that will benefit; it’s like a revolving door.”
33

 Businessman such as Spicer and Anglo American 

Managing Director Nick Van Rensburg have argued that BEE ‘was not doing what it was intended to 

do’, that is, improving the lives of South Africans. Van Rensburg states that Anglo-Zimele empowers 

the entrepreneur and it is his/her job to assist the community. “There is no rule that states you cannot 

hire your family, which ultimately negates the process of empowering the community,” and allows for 

nepotism, which has been a common occurrence in B-BBEE deals
34

. This is the circulation of the 

elite, who in turn place their families in high positions. 

Van Rensburg added, “BEE is probably not what we are seeing in South Africa right now. BEE in 

my book is to reach the masses unbanked in South Africa and to tap into the entrepreneurship spirit of 

those people that want to get into their own business, but cannot access finance,” while Erwin 

contends that B-BBEE was not designed to transform South African society.
35

 However, Higher 

Education Minister Blade Nzimande and de Lille argue that B-BBEE is aimed at addressing 

inequalities, so that the black majority can have a meaningful stake in the South African economy.
36

 

Detractors, such as Mining Magnet, Saki Macozoma, have asked “how broad is broad?” and stated 

that black business stands at a disadvantage, questioning and doubting whether white capital would 

adhere to B-BBEE. According to the KPMG report which measures the progress of B-BBEE, there 

appears to be difficulty in terms of obtaining data from the mining industry. The mining and quarry 

industry maintained its position as the lowest performing industry sector in terms of coverage at 5% 

of the sample. The report added that with the limited data “ownership and management control are 

among the key priorities; however these industries are managed by sector charters.” However, the 

focus on management control in these industries could be “based on the strong links with government, 

and its previous focus on narrow-based BEE (ownership and management control) as opposed to B-

BBEE (which focuses on all scorecard elements/weightings).”
37

  

The emergence and perpetuation of the black elite is due to the narrow BEE deals in the mining 

sector; hence the consolidation of the black elite has rendered the broad-based approach of BEE a 

weak policy that cannot be implemented. B-BBEE through the Mining Charter has stressed the 

importance of social and community upliftment through investments made in areas such as Housing 

and Living Conditions, and Mine Community Development, which includes access to social 

opportunities as well as Skills Development. This has been the expectation of mineworkers and 

families living in the mining areas of SA, hence the dissatisfaction among mineworkers, which has 

perpetuated labor unrest and ultimately had a negative impact on the South African economy.  

B-BBEE: THE CATALYST TO LABOR UNREST 

In 2012, the South African economy shrank by 0.05% due to the strike that occurred in 

Northwest Province at the Lonmin Marikana mine. The direct losses as a result of the strike amounted 

to an estimated £1 billion and the affected gold industry lost an estimated £20 million per day. Total 

losses across all mining sectors including exports were an estimated £1.57 billion. A 22% wage 

increase was demanded by the trade unions representing the mineworkers; however, only 3% increase 

was attained.
38

 In 2014, the five-month long platinum strike had a devastating impact on the economy 

with a term of negative growth and the possible outcome of a recession. The strike was in response to 

the lack of appropriate wages, clearly shown in workers’ poor living and working conditions.
39

  

                                                           
32 Vavi Z., COSATU General Secretary, telephone interview with Renee Horne, Johannesburg, 22 June 2010. 
33 Patricia de Lille, Leader of The Independent Democrats, telephone interview with Renee Horne, Johannesburg, South 

Africa, 15 June 2010. 
34 Nick Van Rensburg, Anglo-American/Zimele MD, interview with Renee Horne, Anglo-American Johannesburg, 23 June 

2010. 
35 Ibid. 
36 Blade Nzimande, Minister of Higher Education and General Secretary of The South African Communist party interview 

with Renee Horne, Randburg Johannesburg, 15 July 2010. 
37 BEE survey 2011 “A time for transformational leadership”. Accessed February 2012, www.kpmg.co.za, p.53 
38 Smith, M. (2013). The Marikana Massacre and Lessons for the Left. Irish Marxist Review, 2(5), 53–64 
39 Brand, J. (2014). Lessons from Marikana and the Platinum Strike. Bowman Gilfilan.  

http://www.kpmg.co.za/
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According to Bezuidenhout, labor standards fall as BEE increases;
40

 when  mines were 

transferred to a selected few black individuals, these were marginal mines, which required more input, 

hence to ensure a profit one saw the reduction of the cost of labor. The running cost of marginal mines 

is higher, and many of these marginal mines were transferred to black ownership. The labor standards 

likely deteriorated due to outsourcing, as black beneficiaries of BEE employed labor brokers who 

were commissioned to employ mine workers. Hence most mineworkers did not receive medical aid or 

a pension. University of Witwatersrand Vice Chancellor and Political Analyst, Professor Adam 

Habib, argued:  

All the mines do is pay the labor broker, so the cost of labor is lowered. And if anybody goes 

on strike, the mines say that I have nothing to do with this, I gave the contract to XY labor 

broker, and this has nothing to do with us. The way they have actually done it is by 

contracting out. That is what COSATU (Congress of South African Trade Unions) has come 

out against heavily, and, in that context, if you end labor brokers what happens to the cost of 

labor? It is going to go up in the mines; the profitability of mines is going to go down. A lot of 

the mines that got sold off to black entrepreneurs were marginal mines, basically, Anglo 

American etc. To make a profit on it was to drive down labor standards and they started to do 

this in quite a dramatic way.
41

 

The labor unrest in the mining sector provides an illustration of how BEE/B-BBEE proceeds based on 

black ownership where there are inadequate sanctions to ensure the entrenchment of the policy. There 

has never been a case when a mining company’s license has been revoked if it did not meet the B-

BBEE targets. Economist Reg Rumney comments: “BEE which has now been changed to that of B-

BBEE tends to be a ‘soft’ law. In other words, it rewards rather than punishes those who do not 

comply.”
42

  

Despite the strong policy put into place as a way of encouraging the previously disadvantaged 

to participate in the SA economy, the implementation of the policy continues to favor the black elites. 

The strikes that have occurred within the mining industry together with the economic indicators signal 

that significant changes need to be made to B-BEEE as well as to the Mining Charter in order to 

realize the economic transformation in SA. Former ANC National Executive Committee Chairperson 

Mosiuoa Lekota argued, “You must remember BEE was to open existing wealth and enable black 

sections to cash.”
43

 Hence BEE/B-BBEE black ownership transferred wealth to a certain beneficiaries 

and has not made significant inroads towards improving the socio-economic factors in mining 

communities.  

CONCLUSION 

The labor unrest within the mining sector brings into sharp focus the inadequacies of the 

BEE/B-BBEE policy. In the interviews conducted and triangulated with existing literature and B-

BBEE reports and data, the focus on B-BBEE is on black ownership in the mining sector rather than 

on the socio-economic development of mining communities. Upon investigation of B-BBEE mining 

data and transactions, one can argue that the consolidation and circulation of black elites from narrow- 

to broad-based has ultimately left little room for socio-economic development.  

The Mining Charter sets guidelines for the reaching of targets; however, the aspect of real 

empowerment across a broad base needs accountability and transparency. There is virtually no 

enforcement; mining licenses are not revoked if mining houses do not meet the targets. There are also 

virtually no restrictions on how many contracts an individual can acquire. While one agrees that black 

ownership within the business sector needs to address the disparities of the past, as there are an 

                                                                                                                                                                                     
Also see, Twala, C. (2013). The Marikana Massacre: A Historical Overview of the Labour Unrest in the Mining Sector in 

South Africa. Southern African, 61.    
40 Bezuidenhout A. New Patterns of Exclusion, Chapter 7 in Habib  A. and Bentley K (ed.) (2008) Racial Redress and 

Citizenship in South Africa Cape Town: HSRC Press, p. 182. 
41 Habib A., interview with Renee Horne at the University of Johannesburg, 10 June 2010. 
42 Rumney R. Economist and Head of the Centre for Economics Journalism in Africa at Rhodes University, interview with 

Renee Horne, conducted 13 September 2010. 
43 Lekota M. Congress of the People (COPE) President, Former Defence Minister and ANC National Chairperson interview 

with Renee Horne, 5 June 2010. 
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estimated 20% of black stakeholders in the top 100 companies currently listed on the Johannesburg 

Stock Exchange, this is, however, progress if it is compared to the figure for 1994 – 0%. If the South 

African government is serious about implementing a broad-based approach in a country with a high 

unemployment rate and labor unrest, then greater emphasis will need to be placed on concrete 

implementation, while there needs to be a significant shift from the  primary focus on black ownership 

to socio-economic and skills development in mining communities.  
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DEVELOPMENTALIST PERSPECTIVES IN INTERNATIONAL TRADE LAW: AN 

ANALYSIS OF COUNTERMEASURES 
Shrey Patnaik 

1
 

INTRODUCTION  

Considering the fact that the law of countermeasures has been defined in relation to the use of 

force in international law
2
, the use of force can be analogous to economic sanctions that are placed on 

nations for violations of agreements and understandings (see: Iran).  The ILC Articles do try and place 

limits on the use of force as countermeasures.
3
 

Before analysing countermeasures in International Economic Law specifically, a mention 

must be made of the requirement of the same in general international law.
4
  In light of a situation that 

pervades and permeates through all spheres of international law, the question of applicability of 

legislations and treaties arises.  It is an accepted fact that unless a state ratifies the document in 

question, the national law shall supersede the international document. In light of this situation, it 

becomes imperative to have a system of reprisals and retaliatory measures in place so that a state that 

has been aggrieved can take steps to either gain compensation or take necessary steps for a reprieve. 

Certain examples of countermeasures are enshrined in those treaties that deal with certain specific 

laws; however the oldest system of countermeasures that were crystallised in written form can be 

construed to be taken from Chapter VII of the United Nations Charter.  This chapter, titled, ‘Action 

with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression’
5
 does not make 

specific mention of the word countermeasures anywhere, however uses the term ‘any measures’.  

These two words thus become of utmost importance in international law as it gives a legal backing to 

the actions that are finally implemented by the United Nations Security Council like embargoes or 

sanctions or other measures that countries part of the Security Council wish to take so as to ensure the 

maintenance of peace. 

Understanding the importance of countermeasures is of utmost importance as we continue in 

this paper as the important facets of the Dispute Settlement Understanding (DSU) are analysed in the 

forthcoming chapters. 

A BROAD OVERVIEW OF THE PENALTIES IMPOSED 

The World Trade Organisation was created through the Marrakesh Agreement and also 

included what is called ‘Understanding on the Rules and Procedures of Dispute Settlement’ or what is 

colloquially knows as the Dispute Settlement Understanding.
6
 The coming together of so many 

countries can be considered to be an achievement.  Furthermore, the creation of such an understanding 

resulted in the exclusive jurisdiction of the DSU over trade related conflicts that arose between 

member states.
7
 The DSU also provides for the creation of a Dispute Settlement tribunal or what is 

called the ‘Dispute Settlement Body’ 
8
(DSB) under Article 2

9
 of the Marrakesh Agreement. 

                                                           
1 Mr. Shrey Patnaik, Student, National Law University, Delhi. 
2 2001 Articles on Responsibility of States for Internationally Wrongful Acts, 53 UN GAOR Supp. (No. 10) at 43, U.N. Doc. 

A/56/83 (2001) [ILC Articles]; see also: International Law Commission, Draft Articles on Responsibility 
3 Ibid, Article 50(1) 
4 Facundo Perez Aznar, ‘COUNTERMEASURES IN THE WTO DISPUTE SETTLEMENT SYSTEM: An Analysis of their 

Characteristics and Procedure’ Working Paper, Foreword, pg. 2  

in the Light of General International Law 
5 Chapter VII, Charter of the United Nations  
6 Facundo Perez Aznar, ‘COUNTERMEASURES IN THE WTO DISPUTE SETTLEMENT SYSTEM: An Analysis of their 

Characteristics and Procedure’ Working Paper, Foreword, pg. 2  
7 Ibid. 
8 ‘The Dispute Settlement Body is hereby established to administer these rules and procedures and, except as otherwise 

provided in a covered agreement, the consultation and dispute settlement provisions of the covered agreements.  

Accordingly, the DSB shall have the authority to establish panels, adopt panel and Appellate Body reports, maintain 

surveillance of implementation of rulings and recommendations, and authorize suspension of concessions and other 

obligations under the covered agreements.  With respect to disputes arising under a covered agreement which is a 

Plurilateral Trade Agreement, the term “Member” as used herein shall refer only to those Members that are parties to the 

relevant Plurilateral Trade Agreement.  Where the DSB administers the dispute settlement provisions of a Plurilateral Trade 

Agreement, only those Members that are parties to that Agreement may participate in decisions or actions taken by the DSB 

with respect to that dispute. 
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Countermeasures that are acceptable under the Marrakesh have been enlisted under Article 22, 

an analysis of which shall follow in the succeeding chapter.  It must however be understood that any 

member state that takes excessive measures, or measures violative of the agreement, or those not listed 

under Article 22, shall make itself liable for penalties.
10

  The Penalties that a state would be liable for 

are of two kinds both also mentioned under Article 22; the first being providing concessions to the 

aggrieved state till the wrongful measures are revoked.  Such compensation is generally preferred as it 

results in the lowering of trade barriers.  However with the application of the most favoured nation 

principle now being uniform, such a measure is not only beneficial to one country but rather lowers 

trade barriers with every country.  The second such penalty is that of revocation of privileges or what 

is called ‘suspension of concessions’.
11

 This second penalty is what is more commonly known as 

‘countermeasures’.  They become countermeasures simply because they allow for certain steps that 

may harm the defending party.  In opposition to compensation, that lowers barriers to trade, 

countermeasures may allow for rising of trade barriers.  Consider a situation where country X chose 

not to supply oil, even though it had excess of it and an arrangement existed whereby the country was 

bound to export oil, country Y or the WTO as a whole could impose a sanction as a suspension of 

concession by choosing not to trade with that country at all, thus effectively embargoing it and forcing 

it to play ball as per the world economy.  

AN ANALYSIS OF ARTICLE 22 OF THE DISPUTE SETTLEMENT UNDERSTANDING 

Article 22 of the Understanding on Rules and Procedures Governing the Settlement of Disputes as 

discussed under the Uruguay Round Agreements
12

 states as follows: 

Compensation and the Suspension of Concessions: 

 Article 22.1 

‘Compensation and the suspension of concessions or other obligations are temporary 

measures available in the event that the recommendations and rulings are not implemented within a 

reasonable period of time.  However, neither compensation nor the suspension of concessions or other 

obligations is preferred to full implementation of a recommendation to bring a measure into 

conformity with the covered agreements.  Compensation is voluntary and, if granted, shall be 

consistent with the covered agreements.’
13

 

The wording of the above sub clause is fairly simple.  It is more or less a definition or an 

explanatory clause that sets the tone for an easier understanding of the rest of the section.  It lays down 

what the two kinds of measures are which can be undertaken in case of breaches by a party for 

excessive or wrongful measures taken. 

This Article also makes it clear that such penalties would continue until the wrongful action is 

withdrawn and all actions done are valid and covered under the concerned agreements. 

                                                                                                                                                                                     
2.         The DSB shall inform the relevant WTO Councils and Committees of any developments in disputes related to 

provisions of the respective covered agreements.  

3.         The DSB shall meet as often as necessary to carry out its functions within the time-frames provided in this 

Understanding. 

4.         Where the rules and procedures of this Understanding provide for the DSB to take a decision, it shall do so by 

consensus.’ 
9 Ibid. 
10 Facundo Perez Aznar, ‘COUNTERMEASURES IN THE WTO DISPUTE SETTLEMENT SYSTEM: An Analysis of their 

Characteristics and Procedure’ Working Paper, pg. 5 
11 The suspension of concessions or other obligations is a measure that under international law is formally called “non-

forcible reprisals” or, more recently, “countermeasures”. As it will be seen in this work, the characteristics of the suspension 

of concessions permit them to be subscribed as countermeasures. Moreover, the Agreement on Subsidies and Countervailing 

Measures (SCM) use the term “countermeasures” to describe the suspension of concessions or other obligations in response 

to an unlawful subsidy. Most of the doctrine calls the suspension of concessions or other obligations “countermeasures” or 

“retaliation”, without distinguishing between them. Some authors use also the term “sanction” 
12 The Uruguay Round was the 8th round of multilateral trade negotiations (MTN) conducted within the framework of the 

General Agreement on Tariffs and Trade (GATT), spanning from 1986 to 1994 and embracing 123 countries as "contracting 

parties". The Round led to the creation of the World Trade Organization, with GATT remaining as an integral part of the 

WTO agreements. The broad mandate of the Round had been to extend GATT trade rules to areas previously exempted as 

too difficult to liberalize (agriculture, textiles) and increasingly important new areas previously not included (trade in 

services, intellectual property, investment policy trade distortions). 
13 Article 22, sub clause 1, ‘Understanding on the Rules and Procedures of Dispute Settlement’ 
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 Article 22.2 

‘ If the Member concerned fails to bring the measure found to be inconsistent with a covered 

agreement into compliance therewith or otherwise comply with the recommendations and rulings 

within the reasonable period of time determined pursuant to paragraph 3 of Article 21, such Member 

shall, if so requested, and no later than the expiry of the reasonable period of time, enter into 

negotiations with any party having invoked the dispute settlement procedures, with a view to 

developing mutually acceptable compensation.  If no satisfactory compensation has been agreed 

within 20 days after the date of expiry of the reasonable period of time, any party having invoked the 

dispute settlement procedures may request authorization from the DSB to suspend the application to 

the Member concerned of concessions or other obligations under the covered agreements.’
14

 

Sub clause 2 deals specifically with the penalty of compensation to be given to the party 

against whom wrongful measures have been taken.  This Article lays down the procedure before 

compensation can be demanded.  It calls for negotiations between the parties within 20 days and if 

there is no removal of the wrongful measures have taken place, then the aggrieved party can move for 

compensation and can also apply to the DSB to take countermeasures if it so wishes. 

 Article 22.3  

In considering what concessions or other obligations to suspend, the complaining party shall 

apply the following principles and procedures: 

(a) the general principle is that the complaining party should first seek to suspend concessions or 

other obligations with respect to the same sector(s) as that in which the panel or Appellate Body has 

found a violation or other nullification or impairment; 

(b)  if that party considers that it is not practicable or effective to suspend concessions or other 

obligations  with respect to the same sector(s), it may seek to suspend concessions or other obligations 

in other sectors under the same agreement; 

(c)        if that party considers that it is not practicable or effective to suspend concessions or other 

obligations with respect to other sectors under the same agreement, and that the circumstances are 

serious enough, it may seek to suspend concessions or other obligations under another covered 

agreement; 

(d)     in applying the above principles, that party shall take into account: 

(i)      the trade in the sector or under the agreement under which the panel or Appellate 

Body has found a violation or other nullification or impairment, and the importance of such 

trade to that party; 

(ii)    the broader economic elements related to the nullification or impairment and the 

broader economic consequences of the suspension of concessions or other obligations; 

(e)    if that party decides to request authorization to suspend concessions or other obligations 

pursuant to subparagraphs (b) or (c), it shall state the reasons therefor in its request.  At the same 

time as the request is forwarded to the DSB, it also shall be forwarded to the relevant Councils and 

also,  in the case of a request pursuant to subparagraph (b), the relevant sectoral bodies; 

(f)   for purposes of this paragraph, “sector” means: 

(i)      with respect to goods, all goods; 

(ii)    with respect to services, a principal sector as identified in the current “Services 

Sectoral Classification List” which identifies such sectors;(14) 

(iii)   with respect to trade-related intellectual property rights, each of the categories of 

intellectual property rights covered in Section 1, or Section 2, or Section 3, or Section 4, or 

Section 5, or Section 6, or Section 7 of Part II, or the obligations under Part III, or Part IV of 

the Agreement on TRIPS; 

(g)     for purposes of this paragraph, “agreement” means: 

(i)        with respect to goods, the agreements listed in Annex 1A of the WTO Agreement, taken 

as a whole as well as the Plurilateral Trade Agreements in so far as the relevant parties to the 

dispute are parties to these agreements; 

(ii)       with respect to services, the GATS; 

(iii)      with respect to intellectual property rights, the Agreement on TRIPS. 

                                                           
14 Ibid. sub clause 2 
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Article 22, sub clause 3 is substantive clause that defines and lays down the procedure to 

implement countermeasures.  First the aggrieved party will bring in measures in the sector where it has 

been wronged.  If no counter measures can be brought in there, then they will move to other sectors to 

sanction the nation that has wronged them.  If that is also not possible, then the aggrieved nation can 

move for suspending of concessions under any other covered agreement under the DSU.  There are 

certain things that the aggrieved party must take into consideration before implementing 

countermeasures.  These are: 

1. The economic elements and effects of countermeasures and 

2. The sector in which such trade is being affected. 

Reasons for countermeasures must be stated as well as per sub sub clasue e.  The sections that 

follow are definition clauses that discuss how a certain term is to be used in context of 

countermeasures. 

 Article 22.8 

 The suspension of concessions or other obligations shall be temporary and shall only be 

applied until such time as the measure found to be inconsistent with a covered agreement has been 

removed, or the Member that must implement recommendations or rulings provides a solution to the 

nullification or impairment of benefits, or a mutually satisfactory solution is reached.  In accordance 

with paragraph 6 of Article 21, the DSB shall continue to keep under surveillance the implementation 

of adopted recommendations or rulings, including those cases where compensation has been provided 

or concessions or other obligations have been suspended but the recommendations to bring a measure 

into conformity with the covered agreements have not been implemented. 

This sub clause deals with the end of the retaliatory period or when the countermeasures 

should end.  It explicitly states that such suspension of concessions is only temporary in nature and can 

only be applied if the wrongful measure is present under a covered agreement under this document.  

The Dispute Settlement Body is to play a supervisory role and survey all the recommendations and 

proceedings that have taken place and keep a record of all the orders that have been passed. 

The dispute settlement provisions of the covered agreements may be invoked in respect of 

measures affecting their observance taken by regional or local governments or authorities within the 

territory of a Member.  When the DSB has ruled that a provision of a covered agreement has not been 

observed, the responsible Member shall take such reasonable measures as may be available to it to 

ensure its observance.  The provisions of the covered agreements and this Understanding relating to 

compensation and suspension of concessions or other obligations apply in cases where it has not been 

possible to secure such observance.
15

’
16

 

CONCLUSION 

It is fairly clear that the WTO dispute settlement mechanism is self-sustaining and self-

sufficient in itself.  Despite being so, the WTO and its member countries have ensured that none of the 

provisions are violating any principles of international law which is a remarkable achievement for 

such a complex organisation.  Furthermore, the Marrakesh Agreement has facets of both general law 

and lex specialis and allows space for the creation of the latter as well.   

In a global situation where trade is free and interconnected and is an important part of a 

countries economy, it is imperative that a strict, disciplined and self-sufficient regime exists so as to 

ensure that violations against comparatively weaker countries do not take place and if they do, then 

such countries have a recourse mechanism to rely on so that they are not taken advantage of. 

Keywords: Compensation, Trade Dispute, Countermeasure 

                                                           
15 Where the provisions of any covered agreement concerning measures taken by regional or local governments or authorities 

within the territory of a Member contain provisions different from the provisions of this paragraph, the provisions of such 

covered agreement shall prevail. 
16 Article 22, Uruguay Round Table Agreement 
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AN APPRAISAL OF INJUNCTIVE REMEDY OF ANTO PILLER ORDER ON 

COPYRIGHT INFRINGEMENT IN NIGERIA  

Ayodele, Oladiran Akinsola
1
 

ABSTRACT 

Anto piller has emerged in Nigeria and globally as highly cherished remedy to copyright 

infringement. Consequently, the copyright owner is given the means whereby he may be able to 

establish the source of supply of pirated works and the extent of sales, which have taken place and will 

assist him in establishing the quantum of damages to which he may be entitled. The paper x-rays the 

development and practice of an Anto Piller in Nigeria and other selected jurisdictions. It examines the 

constitutionality of Anto Piller being essentially an ex parte application thereby foreclosing the right of 

the defendant to fair hearing as enshrined in the Nigerian Constitution of 1999 and privilege against 

self-incrimination in Section 176 of the Evidence Act, 2004. The paper concludes with suitable 

recommendations to enhance the effective use of the Order in Nigeria. 

 

Key words: Anto Piller, Copyright, Civil remedies for infringement. 

1.0 INTRODUCTION 

The primary function of Copyright under the law is to prevent someone from taking 

possession of the fruits of another person’s work or labour. This protection is of immense importance 

to actors, playwrights, performers and other artists; to musicians and composers of music; to authors, 

publishers, newspaper proprietors and librarians; to architects, designers, lawyers, doctors, 

pharmacists, engineers and other professionals such as editors of law reports, lecturers, professors and 

institutions of higher learning; to broadcasters; to makers of cinematograph films and photographers 

and, finally to producers of computer systems, laptops and their numerous softwares.
2
  

          Copyright is a branch of Intellectual Property Law. Intellectual Property (IP) is a term referring 

to a number of distinct types of creations of the mind for which a set of exclusive rights are recognized 

under the corresponding fields of law.
3
 Under Intellectual Property Law, owners are granted certain 

exclusive rights to a variety of intangible assets, such as musical, literary, and artistic works; 

discoveries and inventions; and words, phrases, symbols, and designs. Common types of intellectual 

property rights include copyrights, trademarks, patents, industrial design rights and trade secrets in 

some jurisdictions.
4
  

1.1 Anto Piller defined  
Anto Piller is an order by the court, made by an ex parte application and heard either in camera or 

in an open court, to preserve the secrecy which is sine qua non to a successful execution of the order.
5
 

Once the order is granted, the representative of the plaintiff and his solicitors can enter the premises of 

the defendant and search for any evidence of infringement that may be found therein.
6
 Black’s Law 

Dictionary defines.  

1.2 Copyright : 

the right of literary property as recognized and sanctioned by positive 

law. An intangible incorporeal right granted by statute to the author 

or originator of certain literary or artistic production, whereby he is 

invested for a limited period, with the sole and exclusive privilege of 

                                                           
1  Oladiran Akinsola Ayodele, LLM, BL, LL.B, B.Ed., DPA; Lecturer I, Department of Business and Private Law, College of 

Law, Osun State University, Ifetedo Campus; Barrister and Solicitor of the Supreme Court of Nigeria. 
2   F.  O. Babafemi,  Intellectual Property: Law and Practice,  1st edition,  (Lagos : Justinian Books Limited, 2007)  1. 
3    Richard Raysman,  Edward A. Pisacreta and Kenneth A. Adler. Intellectual Property Licensing:  Forms and  

      Analysis. (New York : Law Journal Press, 2008). 
4    “Intellectual Property.” http://www.answers.com/topic/intellectual-property#ixzz1r5CJjqlY. 

     ( accessed on 15 September 2012). 
5   TY Yerima, “Constitutionality of Anto Piller” in Belgore through the cases, ET Yebisi, BookBuilders . Editons Africa, 

Ibadan, Nigeria, 2008, 155-180. 
6 Obatosin  Ogunkeye: “The legal remedies for infringement of copyright” In essay on Copyright Law and Administraion in 

Nigeria, .E.E.Uvieghara (ed), (Y. books, Ibadan, 1992) 110. 
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multiplying copies of the same and publishing and selling them.
7
 

Principally, the law regulating copyright in Nigeria today is the Copyright Act.
8
 In Nigeria, as in most 

commonwealth jurisdictions, Copyright law is largely statutory. There is also a general body of case 

laws amplifying the statutory provisions. Apart from municipal laws, there are also conventions, 

which impact upon the administration of Copyright law. The two major international treaties on 

copyright are the Bern Convention of 1888 as well as the Universal Copyright Convention 1952.
9
 

1.3 The Berne Convention for the Protection of Literary and Artistic Works  

The Berne Convention for the Protection of Literary and Artistic Works was first adopted in 

1886 as an agreement to honour the rights of all authors who are nationals of countries that are party to 

the convention. The current version of the convention is the Paris Act of 1971. The convention is 

administered by the World Intellectual Property Organization, (WIPO). The Berne Convention 

authorizes countries to allow "fair" uses of copyrighted works in other publications or broadcasts.
10

  

1.4 Universal Copyright Convention  
Convention

11
 adopted at Geneva by an international conference convened under the auspices 

of UNESCO, which for several years had been consulting with experts from various countries. Some 

countries disagreed with some of the provisions of Berne Convention hence the Universal Copyright 

Convention.
12

 Its main features are the following: 

(1) no signatory nation should accord its domestic authors more favourable copyright 

treatment than the authors of other signatory nations, though no minimum protection for either 

domestic or foreign authors is stipulated;  

(2) a formal copyright notice must appear in all copies of a work and consist of the 

symbol ©, the name of the copyright owner, and the year of first publication; a 

signatory nation, however, might require further formalities, provided such formalities 

do not favour domestic over foreign works;  

(3) the minimum term of copyright in member nations must be the life of the author 

plus 25 years (except for photographic works and works of applied art, which have a 

10-year term); 

(4) all adhering nations are required to grant an exclusive right of translation for a 

seven-year period, subject to a compulsory license under certain circumstances for the 

balance of the term of copyright.
13

 
 

The subject matter of copyright in Nigeria can be found in Section 1 of the Copyright Act.
14

 

By that section, works that are eligible for copyright are literary works, musical works, artistic works, 

cinematographic films, sound recordings and broadcasts. However, for copyright to subsist in any of 

the works listed above, some other conditions must be satisfied. They are originality and fixation. In 

the first instance, the work must be “original”. Originality is a fundamental principle of copyright. It is 

in fact regarded as the basis of the protection given by the law of copyright to particular forms of 

expression.
15

 Originality in this regard, however, does not connote originality of ideas, concepts, facts 

or opinions. Copyright exists only in the form in which these ideas are expressed such as written 

words, musical notation, drawings and so on.
16

 In addition to a work being original, the Copyright Act 

also requires that it be fixed in any definite medium of expression from which it can be perceived, 

reproduced or otherwise communicated either directly or with the aid of any machine or device.
17

 

                                                           
7  Black’s law Dictionary, 5th ed.  (West Law Publishing, 1990)  304. 
8  Copyright Act, Cap C 28 Laws of the Federation of Nigeria, 2004. 
9 For a further consideration of these conventions see Shahid Atiku, “International Dimension of Copyright Protection – the 

Global Perspective” in Copyright law and Administration in Nigeria  ed.  EE Uvieghara (Ibadan : Y - Books, 1992). 
10 http:en.wikipedia.org/wiki/Berne Convention#cite_note-8. accessed 17 October 2014. 
11 http://www.britannica.com/EBchecked/topic/135626/convention  accessed 17 October 2014. 
12 Factsheet P-4 The Universal Copyright Convention 1952 (UCC). Issued: 14 July,2004, Last amended:  27 January, 2007. 
13 www.britannica.com/EBchecked/topic/618051/Universal Copyright Convention. accessed 17 October 2014. 
14  Copyright Act, Cap. C28, Laws of Federation Nigeria, 2004. 
15  J.  Lahore: Intellectual property in Australia : Copyright  (Sidney : Butterworhs  1977). 80. See also S. 1(2)(a) of the 

Copyright Act, Cap. C28, Laws of Federation Nigeria, 2004. 
16  ibid. (n15)  
17  See S. 1 (2)(b) of the Copyright Act, Cap. C 28, Laws of Federation Nigeria, 2004. 

http://www.britannica.com/EBchecked/topic/135626/convention
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From the above, copyright does not subsist in ideas or thought. For a work to attract copyright 

protection, it must have been reduced to one form of concrete expression or the other. Furthermore, for 

a work to qualify for copyright it must have been produced by a qualified person under S. 2(1)
18

 or it 

must have originated in Nigeria in accordance with Section 3 or must have been made by or under the 

direction or control of Government or a state authority in line with Section 4 of the Copyright Act. 

1.5 Civil Remedies for Copyright Infringement  

          An infringement of copyright is actionable by copyright owner, assignee or an 

exclusive licensee of the copyright;
19

 and in a claim for infringement of copyright all such 

reliefs by way of damages, injunction, and accounts for profit, right of conversion or 

otherwise is available to the plaintiff as is available in respect of the infringement of any other 

property right. It is important to note that a claim in respect of infringement of copyright may 

not be brought after the expiration of six years from the date of the first infringement, and 

accordingly damages for infringement cannot be recovered after that period has elapsed. In 

Caxton Publishing Co. Ltd. v Sutherland Publishing Co.,
20

 it was held that infringements 

which are not actionable because of the expiry of the limitation period but may be used to 

support an application for an injunction to restrain future infringements. 

2.0 JURISDICTION 

The Nigerian Constitution laid to rest the controversy surrounding the jurisdiction of Federal 

High Court and the State High Court relating to copyright, patent, designs, trademarks and 

passing-off, industrial designs and merchandise marks, business names, commercial and 

industrial monopolies, combines and trusts, standards of goods and commodities and 

industrial standards when it provides in Section 251(1) (f)
21

 as follows: 

251. (1) Notwithstanding anything to the contrary contained in this Constitution and in 

addition to such other jurisdiction as may be conferred upon it by an Act of the 

National Assembly, the Federal High Court shall have and exercise jurisdiction to the 

exclusion of any other court in civil causes and matters - 

(f) any Federal enactment relating to copyright, patent, designs, trademarks 

and passing-off, industrial designs and merchandise marks, business names, 

commercial and industrial monopolies, combines and trusts, standards of 

goods and commodities and industrial standards. 
As a result of the above provision and judicial authorities, the Federal High Court has the 

jurisdiction to settle Intellectual Property disputes.
22

 

3.0 ANTON PILLER ORDER  

3.1 History of Anto Piller Order 

The Anton Piller Order takes its name from the case Anton Piller K.G v Manufacturing Process 

Ltd
23

 which is the first reported case in which its use was sanctioned by the English Court of Appeal. 

In the Anton Piller’s case, the Plaintiffs were foreign manufacturers who owned the copyrights in the 

design of a high frequency converter used to supply computers. They learnt that the defendants, their 

English agents were to supply rival manufacturers with information belonging to the Plaintiffs which 

would enable their rivals to produce a similar product. The Plaintiffs wished to restrain the defendants 

from infringing the copyright using confidential information or making copies of their machines but 

they were afraid that the defendants, if notified would take steps to destroy the documents or would 

send them out of the jurisdiction so that there would be none in existence by the time the action 

reached the stage of discovery of documents.  

                                                           
18  Copyright Act, Cap. C 28, Laws of Federation Nigeria, 2004. 
19 Section 16(1), Copyright Act, Cap. C28 Laws Federation of Nigeria, 2004. 
20  (1939) AC 178; (1938) 4 All ER 389, HL. 
21 Constitution of Federal Republic of Nigeria, 1999, Cap. C23, Laws of Federation of Nigeria, 2004. 
22  Jammal Steel Structure Ltd v. A.C. Ltd (1993) 1 All N.L.R (Pt. 2) 208 and Savannah Bank v.Pan Atlantic Shipping (1987) 

1 NWLR 212. 
23    (1976) I ALL ER 779; (1976) RPC 719. 
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The Plaintiffs accordingly brought an ex-parte application for an order requiring the Defendants 

to permit the Plaintiffs to enter the defendants’ premises in order to inspect, remove or make copies of 

documents belonging to the plaintiffs. Brightman J at the first instance refused to make the ex-parte 

order. Lord Denning M.R. set aside the order of the lower court and ordered the defendants to ‘permit’ 

plaintiffs‘ representatives  to enter  defendants‘ premises to inspect and remove such materials; and 

that in the very exceptional circumstances the court was justified in making the order sought on the 

plaintiffs’ ex parte application. 

3.2  The Scope and Operation of Anto Piller Order 

Anto Piller Order has a number of features which makes it particularly an appropriate remedy 

in the context of piracy. First, the order is granted ex-parte that is on the application and in the 

presence alone of the copyright owner, without prior warning being given to the defendant. The 

essence of the order is thus that it takes the defendant by surprise, and precludes the defendant from 

destroying or removing vital evidences.
24

 This element of surprise was well stated by Templeman J. in 

the case of E.M.I v Pandit
25

 inter alia: 

If the Plaintiffs now seek relief and they serve notice on the defendant, of the relief 

they seek, then the horse will rapidly leave the stable, if he had not gone already, and 

the plaintiffs would have been effective debarred from obtaining… relief. 

Secondly, the terms on which the order is granted enables the copyright owner to inspect the 

premises of the defendant and all documents (including business information, such as bills, invoices, 

sources of supply and customers lists) relating to the alleged infringement. By virtue of these terms, 

the copyright owner is given the means whereby he may be able to establish the source of supply of 

pirated works, and the extent of sales, which have taken place, which will assist him in establishing the 

amount of damages to which he may be entitled. 

           Thirdly, the order for inspection is often accompanied by an injunction restraining the 

defendant from altering or removing in any way articles or documents referred to in the order for 

inspection. 

 

3.3 Application of Anto Piller Order in Nigeria 

The principle established in Anton Piller K.G vs. Manufacturing Process Ltd was followed by 

the Nigerian Court in the cases of Ferodo Ltd. Vs. Unibros Stores
26

, Mars Incorporated vs. Nutra 

Foods Limited
27

 and Jay Laboratories (Nigeria) Limited vs. James L. Ayidu and others.
28

                   

In Ferodo Ltd. v. Unibros Stores,
29

 the court pursuant to Order 20 Rules 3 and 4 and Order 

28
30

  granted an ‘Anton Piller Order’ permitting the plaintiff’s solicitors to enter the defendant’s 

premises and take into custody evidence which the plaintiff feared might be destroyed. In this case, the 

Plaintiffs who were the sole distributors in Nigeria of Ferodo Linings claimed that their products were 

being sold by the defendants who were not their customers. The court granted customers the following 

orders: 

a. The defendants are to permit up to six persons including a police officer to enter upon the 

premises of the defendants for the detention, preservation, and inspection of any movable 

property or thing that would constitute a breach of injunction prayed for in the suit. 

b. The defendants are to allow the plaintiff’s solicitors to inspect all or any documents in the 

custody or under the control of the defendants relating to the matters in question in this suit 

and finally 

c. The defendants, by themselves, their servants, or agents are restrained from repeating any 

infringement of the plaintiff’s registered trademarks. 

Anto Piller Order was codified in Section 25(1) & (2) of the Copyright Act,
31

 and it is hereby 

                                                           
24  Alka Chawla, Copyright and Related Rights, National and International Perspectives, (India : Macmillan Limited, 2007).  

234 - 235. 
25  (1975) 1 WLR 302 at 304. 
26  (1980) FSR 489. 
27  (1998) F H C/L, 105. 
28  (1990) F H C/B, 226. 
29  (1980) F.S.R 489. 
30  Federal High Court (Civil Procedure) Rules 1976. 
31  Cap. C28 Laws of Federation of Nigeria, 2004. 
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produced verbatim: 

in any action for infringement of any right under this Act where an ex-parte application is 

made to the court, supported by affidavit, that there is a reasonable cause for suspecting that 

there is in any house or premises any infringing copy or any plate, film or contrivance used or 

intended to be used for making infringing copies or capable of being used for the purpose of 

making copies or any other article, book or documents by means or in relation to which any 

infringement under this Act has been committed, the court may issue an order upon such terms 

as it deems just, authorizing the applicant to enter the house or premises at any reasonable 

time by day or night accompanied by a police officer not below the rank of an assistant 

superintendent of police, and 

(a) Seize, detain and preserve any such infringing copy or contrivance, 

(b) Inspect all or any documents in the custody or under the control of the defendant relating to 

the action. 

2. Any person who knowingly gives false information under this section shall be guilty of an 

offence and liable on conviction to a fine of N1,000. 

 

        In England, the grant of Anto piller orders dates from 1974, the first reported case in which one 

was granted being EMI Ltd v. Pandit.
32

 The jurisdiction to grant the relief was first upheld by the 

Court of Appeal in Anto piller KG v. Manufacturing Process,
33

 in which the procedure was 

distinguished from that of granting search warrants. The order itself gives no authority to the plaintiff 

or his solicitor to enter premises. The plaintiff must obtain the defendant’s permission to enter and 

search for documents or other evidence. Subject to the mandatory order made by the court the 

defendant must give permission to a number of persons, including the Solicitors to the plaintiff, to 

enter the relevant premises within specified hours to search for evidence, property or other materials 

defined in order to remove the material found there so that it can be safeguarded. The application is 

made ex parte to court and hearing is conducted in the chambers of the court so as to safeguard 

property or other materials needed for evidence from being removed or destroyed by the defendant. It 

enables access to be gained into the defendant’s premises for the purpose of taking possession of 

infringing products and documentary evidence of the volume of dealing in the infringing product to be 

found therein.
34

 

3.4 Conditions for the grant of Anto Piller Order 

In Anton Piller, Ormrod LJ laid down four conditions for the grant of the order. The plaintiff 

must: 

(1) Have an extremely strong prima facie case; 

(2) Show actual or potential damage of a very serious nature; 

(3) Have clear evidence that the defendant has incriminating documents or things and a real 

possibility of their destruction before an inter partes application can be made; 

(4) Establish that the inspection will do no real harm to the defendant. The Anton Piller order 

must not be used for ‘‘fishing expeditions’’ 

 

In Universal Thermosensors Ltd. v Hibben,
35

 Nicholls VC suggested that the order must be 

carried out during working hours and that a solicitor should be accompanied by a female if executing 

the order against a female respondent who may be present in the premises alone. 

In an Irish context, a recent application of this drastic remedy may be found in the High Court 

decision in Microsoft Corporation v Brightpoint Ireland Ltd
36

, a case concerning alleged 

infringements of licensing agreements regarding computer software. In the Brightpoint case, Smyth J 

cautioned that in the case of an affidavit sworn in support of Anton Piller relief, the deponent should 

err on the side of over rather than under-disclosure, since it is for the trial judge and not the applicant 

                                                           
32 (1975) 1 WLR 302. 
33 (1976) I ALL ER 779; (1976) RPC 719. 
34 Obatosin Ogunkeye,  “The legal remedies for infringement of copyright” in Essays on Copyright Law and Administration 

in Nigeria, E.E. Uvieghara (ed), (Y. Books, Ibadan, 1992) 110.  
35 (1992) 1 WLR 840 at 861. 
36 (2001) 1 ILRM 540.  
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to decide on relevance. The order may also require the defendant to disclose to the plaintiff the 

whereabouts of any document or item listed in the order. 

4.0   CONSTITUTIONALITY OF ANTO PILLER ORDER 
In Nigeria, as in other jurisdictions, the principle and practice of Anto Piller have generated 

serious controversies among authors, commentators and judges. However, some of these controversies 

are settled by judicial and statutory authorities. In Sony Kabushixi Kaisha v Shahani & Co. Ltd,
37

  the 

Plaintiffs/applicants were manufacturers of electronic gadgets (radio and television transmitting and 

receiving sets and other paraphernalia, such as tape recorder, VHS tapes) with a registered trademark 

in Japan. The applicants discovered some tapes which were imported into Nigeria by the defendants 

and the tapes were found to have been imported to Nigeria by the defendants. They believed that they 

flooded market with the fake tapes. The court held as follows:  

 that it could not grant any of the orders sought because they were sought under orders xx, 

xxvii, inter alia, of the Federal High Court (Civil Procedure) Rules, none of which could be 

granted ex parte and in camera; 

 The orders for the search of the defendants’ premises was denied, as they were considered as 

incompatible with the provisions of the Constitution; since the defendants were not given prior 

opportunity of fair hearing before the orders were made; 

 The orders were also denied on the grounds that granting them would be contrary to the 

principle of privilege against self-incrimination;  and  

 That the facts of the case in question were not of such exceptional circumstances, which 

would have required an Anto Piller’s order.  

The court laid down the conditions for the grant of Anto Piller thereby addressing the 

controversies surrounding the grant of the order in Nigeria; however it cannot be safely concluded that 

the grant of Anto Piller is against the spirit of the constitution. This is because the essence of the order 

is to take the defendant by surprise, and precludes the defendant from destroying or removing vital 

evidences. If the defendant was given prior notice he will destroy the infringing materials thereby 

defeating the purpose of the order. 

5.0  ANTO PILLER AND FUNDAMENTAL RIGHTS 

This has to do with fair hearing that is audi altarem partem. Anybody performing judicial 

function must observe this cardinal principle of natural justice; he must give each party the 

opportunity to be heard. God the creator of heaven and earth granted Adam and Eve fair trial when he 

gave them the opportunity to present their case before he passed judgment on them.
38

 Right to fair 

hearing is guaranteed under various International human rights instruments
39

 and the Constitution of 

Nigeria.
40

 For purposes of emphasis, Section 36(1) provides as follows:  

In the determination of his civil rights and obligations, including any question or 

determination by or against any government or authority, a person shall be entitled to a fair 

hearing within a reasonable time by a Court or other tribunal established by law and 

constituted in such manners as to secure its independence and impartiality. 

The fact that Anto Piller offends constitutional provision is debatable especially when it is noted that 

the essence of the order is to take the defendant by surprise, and precludes the defendant from 

destroying or removing vital evidences.
41

 If the other party is put on notice, the defendant would 

defeat the purpose of litigation by removing infringing copies thereby destroying the evidence of 

infringement. The relevance of Anto Piller was emphasized by the former Chief Judge of Akwa Ibom 

State, as follows:  

                                                           
37 Suit no. FHC/L/35/81. 
38 Genesis 3: 9-19, The Thompson Chain-Reference Bible, New International Version, The B.B Kirkbride Bible Company, 

Inc., 2005, pp 3 & 4; See also R v University of Cambridge Bentley (1916)1Str. 557. 
39 Universal Declaration of Human Rights (UDHR) G.A. Res. 217 A (iii); Article 10, International Convention on Civil and 

Political Right (ICCPR), G.A. Res 22000 A (xxi) (1966); Article 14 Convention for the Protection of Human Rights and 

Fundamental Freedoms, 1950; Article 6, American Convention on Human Rights, 1960; Article 8, Africa Charter on Human 

and Peoples’ Rights, 1981. 
40 Section 36(1), Constitution of the Federal Republic of Nigeria, 1999, Cap. C23, Laws of Federation of Nigeria, 2004. 
41  Alka Chawla, Copyright and Related Rights, National and International Perspectives, (India : Macmillan Limited, 2007).  

234 - 235. 
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In spite of the provision of section 36(1) of the Constitution, however, ex parte application has 

been found to provide very necessary tools in the hands of the court whose duty includes the 

ability to intervene timelessly to forestall irreparable damage or serious mischief. The Courts 

have held that the procedure of obtaining orders by ex parte application is a tolerable 

exception to the rule of natural justice even though it tends to put the elements of fair hearing 

under real stress.
42

 

The English court in the case of Thermax Ltd v Scot Industrial Class Ltd,
43

 Lord Justice Brown 

succinctly puts as follows:  

As time goes on and the granting of Anton Piller’s order becomes more and more frequent, 

there is a tendency to forget how serious an intervention they are on the rights of the 

defendant. 

6.0  RIGHT TO PRIVACY 

Section 37 of the 1999 Constitution and other International Instrument guaranteed right to privacy and 

family life. Section 37 provides:  

The privacy of citizens, their homes, correspondence, telephone conversation and telegraph 

communications is hereby guaranteed and protected.  

Even though Afe babalola admitted that Anto Piller as contained in Section 22(1)
44

 conflicts with 

Section 37 of the 1999 Nigerian Constitution, he stated that Section 22(1) can be saved by Section 45 

of the Constitution as a law that is reasonably justifiable in a democratic society for the purpose of 

protecting the rights and freedom of other persons.
45

 Section 45
46

 states as follows: 

Nothing in sections 27, 38, 39, 40 and 41 of this constitution shall invalidate any law that is 

reasonable justifiable in a democratic society – (a) in the interest of defence, public safety 

public order public morality or public health or (b) for the purpose of protecting the rights and 

freedom of other persons.   

It was argued by a learned writer that the right to privacy as guaranteed by the Constitution and other 

international human rights instruments is not absolute.
47

  

In the Chapell v United Kingdom,
48

 the applicant used to operate a club for the exchange of 

video cassettes. Two film companies and two organizations to protect film producers and distributors 

from activities carried out in breach of copyright obtained in civil proceedings a court order against the 

applicant, requiring him to permit the plaintiffs to search his premises for and remove copies of a film 

made in breach of copyright. The applicant alleged a violation of Article 8 of the Convention (the right 

to respect for his private life and home). The Court found that the interference was "necessary in a 

democratic society" to protect the rights of others, that is the plaintiffs' copyright. The Court agreed 

that there were aspects of the actual execution of the order which were open to criticism: the applicant 

had not been given a proper opportunity to refuse the plaintiffs entry to his premises at the door, and 

the premises had been searched simultaneously by sixteen or seventeen people. However, the 

shortcomings in the procedure followed were not so serious that the execution could, in the 

circumstances of the case, be regarded as disproportionate to the legitimate aim pursued.
49

 

7.0 ANTON PILLER ORDER AND PRIVILEGE AGAINST SELF-INCRIMINATION  

On privilege against self-incrimination Section 176
50

 provides as follows:  

No one is bound to answer any question if the answer thereto would in the opinion of the 

Court have a tendency to expose the witness or the wife or husband of the witness to any 

criminal charge or to any penalty.  

                                                           
42 Justice E.R. NKOP, Hearing of ex parte applications, interim orders and stay of proceedingss and execution. In: Law, 

Justice and Good Governance, Essays in Honour of Hon. Justice J.A Ajakaiye, Akin Ibidapo Obe and T.F. Yerima, eds, (Ado 

Ekiti, Faculty of Law, 2003), 63-64. 
43 (1981) FER 289. 
44 Now section 25(1) Copyright Act, Cap. C23, Laws of Federation of Nigeria, 2004. 
45Afe Babalola, Injunctions and Enforcement of Orders, (Ibadan : Emmanuel Chambers, 2007), 131. 
46 Constitution of Federal Republic of Nigeria, 1999, Cap. C23, Laws of Federation of Nigeria, 2004. 
47 Section 45(1) of the Constitution of Federal Republic of Nigeria, 1999, Cap. C23, Laws of Federation of Nigeria, 2004. 
48 ECHR 10461/83/1989. 
49 Sim.law.uu.nl/SIM/CaseLaw/hof.nsf. accessed 18 October 2014. 
50 Evidence Act, Cap E14, Laws of Federation of Nigeria, 2004. 
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Anto Piller Order by its very nature requires the defendant to answer interrogatories and give 

discoveries of documents which might lead to self incrimination. In the case of Rank Film Distribution 

Ltd & Ors v Video Information Centre & Ors,
51

 the defendant objected to the orders of court on the 

grounds that they ought not to be ordered to answer the questions, as the answers might expose them 

to criminal proceedings. It is worthy of note that the decision of the Court of Appeal was reversed by 

Section 72 of the Supreme Court Act of 1988 of England. It removes privilege against self-

incrimination in respect of infringement of rights pertaining to any intellectual property or passing off. 

8.0 RECOMMENDATIONS 

There is the need for legislative intervention to incorporate provisions in our intellectual 

property law to remove the right against self-incrimination in intellectual property matters. 

  It is also important to balance the application of Anto Piller Order with aspects of fundamental 

rights guaranteed by the Constitution and International human rights Instruments. It is suggested that 

S. 22(1)
52

 be amended to include power to compel a defendant in infringement proceedings to disclose 

incriminating information in his possession as it was done by Section 72 of the Supreme Court Act of 

1988 of England. 

 

                                                           
51 (1982) AC 380. 
52 Now section 25(1) Copyright Act, Cap. C28, Laws of Federation of Nigeria, 2004. 
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THE EFFECT OF TRADE OPENNESS AND INSTITUTIONAL QUALITY ON 

INCOME INEQUALITY 
Cecilia Marlina

1
, Dr Audrey Siah And Dr Grace Lee 

ABSTRACT 

While international trade has been cited as one of the main factors behind the engine of growth 

for many countries, the persisting problem of income inequality has raised concerns about the effect of 

trade on income inequality. Recent evidence reveals that growth led by international trade has been 

accompanied by an increase in income inequality. The quality of institutions may also influence the extent 

to which international trade affects income inequality as it influences the ability of government to ensure 

fair distribution of income among its citizens. This study employs System Generalized Method of 

Moment (GMM) estimation method to examine the effect of trade openness and institutional quality on 

income inequality in developed and developing countries for the period 1984 to 2013. 

Key Words: Income Inequality, Trade Openness, Institutional Quality 

1. INTRODUCTION 
Income inequality can contribute to a broader process of global social fragmentation. With 

distinct level of accumulated wealth, different groups within countries will have divergent economic 

interest, undermining a sense of broader national solidarity. Worsening income inequality problem will 

lead to slower economic growth and promote economic instability
2
. 

There is a remarkable increase in international trade in the first decade of the 21
st
 century. Trade 

has never been freer than at any time in the world history. It is no surprise that the increased integration in 

trading was accompanied by strong economic growth
3
. However, not every country is able to reap the full 

benefit of trade. Recent evidence revealed that growth led by international trade has been accompanied by 

an increase in income inequality. 

Any assessment of the income inequality problem would be incomplete without reference to 

quality of the institutions. Good quality of institutions is widely recognized as an important aspect of 

well-functioning market. Institution is responsible for the economic and policy decision of a country. 

Hence, the way they reallocate the economic resources must have great impacts on the income inequality. 

This study uses institutional quality measures such as bureaucratic quality, law and order, corruption, 

government stability and democratic accountability to test the influence of institutional quality on income 

inequality. 

This study extends the income inequality literature by examining the relationship between trade 

openness, institutional quality and income inequality. Most of the studies conducted so far on income 

inequality have been focusing on either trade openness or institutional quality alone. This study will fill 

the gap in the literature by combining those two factors to examine how both factors can jointly influence 

income inequality. Breaking the panel set into developed and developing countries category allows an in 

depth analysis of the effect of trade openness and institutional quality on income inequality, conditioned 

on the stage of development. 

1. LITERATURE REVIEW 

2.1 The Relationship between Trade Openness and Income Inequality 

Economic literature analyzing the impact of trade on the income distribution of a country has 

extensively used Heckscher-Ohlin (HO) theorem and Stolper Samuelson (SS) theorem to explain the 

relationship between the two variables
4
. HO theorem postulates that a country tends to export goods that 
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2 Joseph Stiglitz, The Price of Inequality (Penguin UK 2012). 
3 Anne O Krueger, ‘Trade Openness Is Now More Important Than Ever’ (2009) 11 Development Outreach 37. 
4 Ronald W Jones, ‘Factor Proportions and the Heckscher-Ohlin Theorem’ [1956] The Review of Economic Studies 1. 
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utilize its abundant resources and import goods which need to be produced using its scarce resources
5
. SS 

theorem postulates that the increase on the relative price of a good leads to an increase on the factor return 

which is used intensively to produce the good, and the factor return of the other factor will decline
6
. 

A developed country is characterized as having plenty of educated and skilled workers on which 

a big proportion of them are engaged on research and development
7
.  Hence, an increase in trade 

openness in developed country tends to increase income inequality because the demand for skilled 

workers will increase as the trade grows. The opposite situation occurs in developing countries. The 

majority of developing countries’ populations are categorized as low-skilled workers. Agriculture and 

manufacturing products become the main export commodities from developing countries. Hence, trade 

openness in developing countries will result in lower income inequality because the demand for unskilled 

workers will increase as the trade grows. 

Some studies have also investigated the impact of trade openness on income inequality. Greater 

trade openness causes higher income inequality in European countries
8
. It is because higher openness 

exposes the workers to a wider labor market competition; hence, it will weaken the tendency of workers 

union power. Weaker union power leads greater income inequality
9
. In contrast, increased trade openness 

in developing countries has stabilizing effect on income distribution
10

. In addition, higher integration of 

trade also plays a crucial role on poverty reduction in countries such as China, India, and Mexico
11

. 

Scholars have gone beyond the direct effect on which trade openness influences distribution of 

income. They also looked for variety of channels that can link trade openness to income inequality 

problem. Countries well-endowed with land and capital experienced greater income inequality as the 

trade openness increase, while countries well-endowed with skilled labor have lower inequality
12

. In 

addition, various factor endowments such as mineral resources and land concentration of a country are the 

major determinant to explain different levels of income inequality across developing countries.  

2.2 The Relationship between Institutional Quality and Income Inequality 

Institutional quality has some influences on world income inequality. Countries can benefit more 

from “catching up” effect if they have good institutions
13

. With good institutions, poor countries would 

grow faster than wealthy countries due to technological advances and diminishing returns effect 

experienced by the developed countries. These potential advantages, however, appear to be lavish in 

countries with weak institutional quality. Weak institutions in a society create slower economic growth in 

the long run, greater volatility and other worse macroeconomic outcomes
14

. In institutionally weak 

societies, elites and politicians will try various ways to find loopholes on the policies and expropriate the 

resources for their own benefit. Thus, weak institutional quality may exacerbate income inequality 

problems.  

Improvement on institution in developing countries exacerbates the income distribution, while in 

developed countries such improvement help to mitigate income inequality problem
15

. It is because 

developing countries have big proportion of population working on informal economy. Institutional 

reform involves improvement on tax system, greater transparency on government body, and adequate 

training for bureaucrats. Those improvements impose substantial cost for the informal sector, and 

                                                           
5 Ibid. 
6 Ibid. 
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intimidate the system which the informal sector operates. New rules and regulation need to be learnt since 

the “old” system are no longer effective. By already being part of the new system, business in the formal 

sector will directly benefit from the institutional reform. It indicates that inequality is likely to increase 

along with institutional reform. However, it will decrease at the later stage when the informal economy 

already adapt to the new rule. 

2. METHODOLOGY 

3.1 Model Specification 

This study investigates the following equation: 

𝑌𝑖𝑡 =  𝛽0 + 𝛽1𝑌𝑖,𝑡−1 + 𝛽2𝑋𝑖𝑡 + 𝛽3𝐿𝑖𝑡 + 𝛽4𝐶𝑖𝑡 + 𝛽5𝐷𝑖𝑡 + 𝛽6𝐵𝑖𝑡 + 𝛽7𝐺𝑖𝑡 + 𝛽8𝐺𝐷𝑃𝑖𝑡 + 𝜐𝑖𝑡          (1) 

Where,  

𝑌𝑖𝑡        = Gini coefficient for country i (natural log) at time t 

𝑋𝑖𝑡       = Trade openness of country i (natural log) at time t 

𝐿𝑖𝑡        = Institutional quality measure (law) for country i, at time t 

𝐶𝑖𝑡        = Institutional quality measure (corruption) for country i, at time t 

𝐷𝑖𝑡       = Institutional quality measure (democratic accountability) for country i, at time t 

𝐵𝑖𝑡        = Institutional quality measure (bureaucratic quality) for country i, at time t 

𝐺𝑖𝑡        = Institutional quality measure (government stability) for country i, at time t 

𝐺𝐷𝑃𝑖𝑡    = GDP per capita for country i (natural log), at time t 

It is assumed that the 𝜐𝑖𝑡 follow a one way error component model: 

                       𝜐𝑖𝑡 = 𝜂𝑖 + 𝜖𝑖𝑡                    (2) 

Where 𝜂𝑖 ~𝑖. 𝑖. 𝑑. (0, 𝜎𝜂
2) and 𝜖𝑖𝑡  ~ 𝑖. 𝑖. 𝑑. (0, 𝜎𝜖

2), independent of each other and among themselves. 

3.2 Data 

This study focuses on 25 developed countries and 24 developing countries for the period 1984 to 

2013 as shown in Table 1. The classification of countries is based on International Monetary Fund (2014) 

World Economic Outlook
16

. 

TABLE 1: LIST OF SAMPLE COUNTRIES 

List of Developed Countries List of Developing Countries 

Australia Luxembourg Argentina Mexico 

Austria Netherlands Bangladesh Nigeria 

Belgium New Zealand Brazil Panama 

Canada Norway Bulgaria Peru 

Denmark Portugal Chile Philippines 

France Singapore China Sierra Leone 

Finland South Korea Ecuador South Africa 

Germany Spain Hungary Sri Lanka 

Greece Sweden India Thailand 

Hong Kong Switzerland Indonesia Turkey 

Ireland United Kingdom Madagascar Venezuela 

Italy United States Malaysia Zambia 

Japan    

                                                           
16 International Monetary Fund, World Economic Outlook April 2014. (Intl Monetary Fund 2014). 
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To account for measurement error and autocorrelation in the data, all variables are averaged over 

five – year periods
17

 which gives a total of six observations across time, 1984-1998, 1999-2003, 2004-

2008, 2009-2013. The data for income inequality, trade openness and GDP per capita were converted to 

natural logarithms prior to the empirical analysis. 

3.3  Dependent Variable 

The measure of income inequality employed in this study is GINI coefficient for net income. 

GINI coefficient ranges from 0, which indicates perfect equality (all unit have same share of income), to 

100, indicating perfect inequality (one unit earn all the income and the others earn nothing)
18

. These data 

are obtained from Solt’s (2009) Standardized World Income Inequality Database (SWIID). 

3.4  Independent Variable 

This study employs the dynamic panel estimator, hence the lag of GINI coefficient variables is 

included as one of the independent variables. The trade openness measure used in this study is trade to 

GDP ratio
 
taken from World Bank’s World Development Indicators. The current study uses five 

measurement of institutional quality namely corruption, law and order, democratic accountability, 

government stability and bureaucratic quality
19

. The data is gathered from Political Risk Services’ 

International Country Risk Guide (ICRG) dataset
20

. The data for GDP per capita is obtained from World 

Bank’s World Development Indicators 2014 to measure country’s economic development.  

TABLE 2: INSTITUTIONAL QUALITY VARIABLES 

Variables Definition
21

 

Corruption An evaluation of the corruption level within the political system 

(Maximum score: 6 points) 

Law and Order An evaluation of two components: “law” and “order”. 

The law subcomponent measures the “strength and impartiality of the legal 

system”, while the order subcomponent is an assessment of the “popular 

observance of the law” 

(Maximum score: 6 points) 

Democratic 

Accountability 

An evaluation of government’s reactiveness in responds to its people. 

(Maximum score: 6 points)  

Government 

Stability 

An evaluation of the government’s ability to accomplish its declared 

programs, as well as its ability to stay in office. 

(Maximum score: 12 points) 

Bureaucratic 

Quality 

An evaluation of the strength and expertise of the bureaucracy to “govern 

without drastic changes in policy or interruptions in government services”. 

(Maximum score: 4 points) 

Source: PRS ICRG dataset,2014 

3.5   The Generalized Method of Moment (GMM) 

There are some challenges to estimate the linear regression of Equation (1). Firstly, the use of 

panel data sets can introduce problem of heteroskedasticity and autocorrelation. Due to the different 

                                                           
17 Dollar and Kraay (n 9); Liyanage Devangi H Perera and Grace HY Lee, ‘Have Economic Growth and Institutional Quality 
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18 Frederick Solt, ‘Standardizing the World Income Inequality Database*’ (2009) 90 Social Science Quarterly 231. 
19 Chong and Calderón (n 14); Perera and Lee (n 16). 
20 Llewellyn D Howell, ‘International Country Risk Guide Methodology’ [2011] East Syracuse, NY: PRS Group 
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characteristics of each country observed, the error variance will not be constant across observations. 

Secondly, the dependent variable is likely to be endogenous and including the lagged Y as the 

independent variable may lead to correlation between the regressors and the first difference error
22

. Since  

𝑌𝑖𝑡 is a function of 𝑛𝑖, the 𝑌𝑖,𝑡−1will also be a function of 𝑛𝑖. Hence, 𝑌𝑖,𝑡−1 is correlated with the error 

term. The use of ordinary least square (OLS) estimation will result in biased and inconsistent estimators
23

. 

To deal with the problems mentioned above, this study employs the GMM estimation to take full 

advantage of the dynamic panel data
24

. 

3. FINDINGS AND DISCUSSION 

TABLE 3: SYSTEM GMM OUTPUT 

Independent Variables Dependent Variable: Ln Gini 

 Developed Countries Developing Countries 

Intercept 1.576  ** 0.4183*** 

 (0.255) ** (0.557)*** 

Ln Gini (t-1) 0.926*** 0.7998*** 

 (0.000)*** (0.000)*** 

Ln Trade Openness -0.0102*** -0.0406*** 

 (0.733)*** (0.046) ** 

Law 0.0621*** 0.184*** 

 (0.001)*** (0.131) ** 

Corruption -0.0084*** -0.00096*** 

 (0.446)*** (0.964)*** 

Democratic Accountability -0.0345*** -0.0029*** 

 (0.043)*** (0.809)*** 

Bureaucratic Quality 0.0521**   -0.0181*** 

 (0.037)*** (0.546) ** 

Government Stability 0.0188*** -0.0243*** 

 (0.061)*** (0.019)*** 

Ln GDP per capita -0.188*** 0.0954*** 

 (0.000)*** (-0.036)*** 

Region Dummies:   

Oceania 0.137*** -*** 

 (0.494)***  

East Asia 0.123*** -*** 

 (0.473)***  

America 0.171*** -*** 

 (0.293)***  

Europe 0.169*** -*** 

                                                           
22 Grace HY Lee and M Azali, ‘The Endogeneity of the Optimum Currency Area Criteria in East Asia’ (2010) 27 Economic 

Modelling 165. 
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 (0.36)***  

Africa -*** -0.0562*** 

  (0.51)*** 

South Asia -*** -0.0551*** 

  (0.353) ** 

Central Europe -*** -0.2513*** 

  (0.000)*** 

South East Asia -*** -0.09443*** 

  (0.247) ** 

Latin America -*** -0.2333*** 

  (0.003)*** 

Year Dummies Yes*** Yes*** 

   

Number of Observation 125*** 120*** 

Number of Groups 25*** 24*** 

Number of Instruments 21*** 22*** 

Sargan test 0.5120*** 0.8910*** 

AR 1 0.0308*** 0.0550*** 

AR 2 0.3390*** 0.1810*** 

   

Notes : p-values in parentheses      

* p<0.1 ** p<0.05 ***p<0.01    

 

4.1 Trade Openness on Income Inequality 

This study reveals that trade openness contribute significantly to lower income inequality in 

developing countries but not in developed countries. Hence, the results lend support to previous findings 

that conclude trade openness is indeed contributes to narrow the income inequality
25

. It also supports the 

finding that trade openness is significantly associated with higher income growth for every income group, 

except top quintile group
26

. Hence, lower income groups are the one who are benefited the most from 

trade openness.  

Trade openness reduces income inequality via export and import channels, albeit the effect is 

insignificant for developed countries. Export channel is one of the essential aspects in influencing 

country’s employment level.  The level of export and employment dependencies increase as countries 

become more actively engage in the trade sector
27

. Furthermore, knowledge has been transmitted 

internationally through the channel of trade
28

.Exports found to be significantly foster the skill upgrading 

                                                           
25 César Calderón and Alberto Chong, ‘External Sector and Income Inequality in Interdependent Economies Using a Dynamic 

Panel Data Approach’ (2001) 71 Economics Letters 225. 
26 Howard White and Edward Anderson, ‘Growth versus Distribution: Does the Pattern of Growth Matter?’ (2001) 19 

Development Policy Review 267. 
27 Kozo Kiyota, ‘Exports and Employment in China, Indonesia, Japan and Korea’ (2014) OECD Trade Policy Papers 166 

<http://www.oecd-ilibrary.org/trade/exports-and-employment-in-china-indonesia-japan-and-korea_5jxzqqw84vmp-en> accessed 

6 October 2014. 
28 Steve Dowrick and Jane Golley, ‘Trade Openness and Growth: Who Benefits?’ (2004) 20 Oxford Review of Economic Policy 

38; Jakob B Madsen, ‘Technology Spillover through Trade and TFP Convergence: 135 Years of Evidence for the OECD 

Countries’ (2007) 72 Journal of International Economics 464. 



THE EFFECT OF TRADE OPENNESS AND INSTITUTIONAL QUALITY | CECILIA MARLINA 66  
 

© 2014 The Author | ICTBEL & ACIPIL © 2014 FLE Learning 

process in Korea during 1980s and 1990s, period in which Korea experienced rapid economic growth
29

. 

Quality upgrading contributes to lower income inequality because of its positive influence in both skilled 

and lower skilled labour sectors. However, the opportunity to go up along the “quality ladder” is higher in 

lower skilled labour sector compare to skilled labour sector, which can be conclude as a ‘catch-up’ effect. 

Once the quality converged to the world frontier, countries may take advantage to diversify their export 

products
30

. 

Beside, trade openness through import channel also play a crucial role in income inequality level. 

Opening up the market for trade is also beneficial to those manufacturing firms because it allows firms 

access to imported input at lower prices. Trade openness benefits domestic firms to expand their variety 

of products
31

. During period where trade is still limited, firm cannot produce product that require advance 

input. However, as a result of lower trade restriction, they are able to import intermediate input to use it as 

their production material. Easier access to imports has a positive effect on the firm’s product expansion, 

resulting in higher growth of domestic products. Higher growth of domestic products stimulates demand 

for labour, especially unskilled labour, and raising the returns to unskilled labour. Thus, it reduces income 

inequality level. In fact, higher barrier on import limit the availability, quality and variety of technology
32

.   

4.2  Institutional Quality and Income Inequality 

Law and Income Inequality 

Contrary to popular belief, this study finds that greater enforcement of law result in higher 

income inequality in developed countries but it is insignificant in developing countries. It is widely 

regarded that intellectual property law (patent and copyright) provides more incentives for companies to 

develop research and development. In the reality, the companies that were granted for the exclusive right 

monopolized the market. It prevents fair competition in the market, which leads to widening income gap 

in the societies. Hence, improvement in law exacerbates income inequality situation in developed 

countries because stricter patent laws in developed countries hinder innovation instead of promoting it
33

. 

Democratic Accountability and Income Inequality 

This study finds that greater democratic accountability brings about lower income inequality in 

developed countries. It is consistent with prior works
34

.However, there is no significant impact observed 

between improvements in democratic accountability on income inequality in developing countries. A 

possible explanation for these results may be due to lack of adequate support on democracy in developing 

countries. In such case, the finding is in line with modernization theory, which posits that countries with 

high level of economic development tend to give more support for democracy
35

. Moreover, developed 

countries have relatively longer years of democratic experience compared to developing countries. Hence, 

a high level of democracy in developed countries promotes a more egalitarian distribution of income
36

. 

Bureaucratic Quality and Income Inequality 
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This study finds a significant positive relationship between bureaucratic quality and income 

inequality in developed countries. It means improvement on the bureaucracy system leads to greater 

income inequality in developed countries. In contrast, there is no significance relationship observed in 

developing countries. Most of the developed countries’ governance structures are highly bureaucratic in 

nature. The hierarchical structure in the bureaucracy system are inefficient and not flexible in responding 

to the current changes in economy
37

.It is because the responsibility to make a decision is passed to several 

bodies which leaves the public to wonder who has the authority in the system
38

. It makes it more difficult 

for government programs to be implemented. 

Corruption and Income Inequality 

Contrary to common expectations, this study does not find a significant relationship between 

institutional corruption and income inequality in both developed and developing countries. A possible 

explanation for these results is probably due to the lack of adequate information on the type of corruption 

which can be captured in the corruption index.  

There are two types of corruption, “degenerative” and “developmental”
39

. If the public officials 

use their power to extort private property and loot treasury for their personal gain, it is classified as 

degenerative corruption. In the contrary, when they provide protection and resources to private industries 

in return for side profit or support for political activities, it can be referred as “developmental” corruption.  

Hence, the impact of corruption on income inequality highly depends on the character of the 

corruption itself. However, the corruption indices such as Corruption Perception Index and the ICRG’s 

corruption index used in this study only measure the corruption level and do not explicitly categorize the 

nature of corruption.  

Government Stability and Income Inequality 

The differing effect of government stability on income inequality level depends on the countries 

development. Improvement on government stability reduces income inequality in developing countries 

but increase income inequality in developed countries. 

One of the component measurements for government stability index is the ability of government 

to execute its declared programs. Developing countries face greater challenges compared to developed 

countries in terms of policy implementation. Governments face budget deficit in most of the developing 

countries
40

. Since the government often has to deal with budget constraints and trade-off between policies 

chosen, many uncertainties occur on the policy implementation process. Those uncertainties lead to 

frequent changes of economic policy which hinder investment on productive activity, delay output and 

discourage firms to hire workers. 

Another sub-component of government stability index is the ability of public officers to stay in 

the office. While the policy implementation process is the factor that links government stability and 

income inequality in developing countries, in developed countries the problem is more towards the ability 

of public officers to maintain its power in the government. One of the reasons behind their ability to stay 

in the office is the fact that they are backed up with several affluent companies in the country. The longer 

the government can stay in the office, the longer the companies will benefit from the favourable 

policies
41

. 

4. CONCLUSION AND IMPLICATION 

The results of the system GMM estimation reveals that trade openness contributes to lowering 

income inequality in developing countries. However, this study does not find a significant effect of trade 
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London 34. 
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openness on income inequality in developed countries. The findings suggest that improvement on trade 

facilitation is necessary to encourage greater trade from developing countries. Regarding the effect of 

institutional quality on income inequality, it is revealed that not all improvement on institutional quality 

leads to reduction on income inequality. For developing countries, only improvement on government 

stability is found to be significantly reduces income inequality. While improvement in democratic 

accountability has significant effect in lowering income inequality, improvement in the level of 

bureaucratic quality and government stability appears to exacerbate income distribution. This study, 

therefore, recommends that measures must be taken to encourage citizens’ participation towards 

democracy and public policymaking, while implementing policies that are central to mitigate income 

inequality problems. 
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THE LEGAL IMPACT OF GLOBAL COLLABORATION IN BUSINESS, LAW AND 
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Olufunmilayo Olumese

1
 

ABSTRACT 

This paper, discerns if interdisciplinary globalization in world Economies; Social Justice and Good 

Governance will enhance justice, sustainable development, establish and implement viable State Policies 

for Good- Governance worldwide. The governed are generally discontented by the corrupt practices of 

our leaders which disenfranchises the masses which consequences include: infringement on Human 

Rights; anarchy, insurgencies, insecurity, impoverished Economies, abuse of the Rule of Law and non 

viable State policies that would not benefit the common man. This paper discovers that – enhanced 

Commerce, Law and Politics (Governance) are measures of viable economies which should cut across 

State boundaries since ‘Man’, a ‘social being’; interacts widely. Study shows that: World economies are 

making frantic efforts to maximize their areas of comparative advantage due to world technological 

advancement given the challenges of sustainable development and the world, now a global village. After 

all, “Global Alliance for Justice Education” [GAJE] postulates that - enhanced “Human Right” impacts 

appropriately on Commerce, Law and Politics. Hence, this paper suggests that: “Social justice” is 

“Equity” and is in consonance with the principles of fairness being “Fundamental human right” hinged on 

Economic, Social, Cultural and Educational Rights [ESCERs] which the Human Right Groups 

emphasized must be fulfilled, protected and respected by all irrespective of status for better world output. 

This paper concludes that globalizing Commerce, Law and Politics is herculean but has these benefits: 

 Better governance 

 Enhanced World Economies for better living standards 

 Mitigates Anarchy and world insurgencies 

 Reduces the difference in world economic competition, capital and human flights from the 

underdeveloped to the developed world economies and finally;  

 Enhances sustainable development. 

KEYWORDS: Globalization; Mitigation; Social Justice; Governance and Trade terms. 

INTRODUCTION 

The International collaboration in Trade or Business, Law and Politics bothers on developmental 

values, techniques, extant ideological choices and visions which focuses on Commerce, different choices 

of socio-economic growth and investment with a focus on Laws in order to realize the human potentials 

that breach inequality as well as alleviate poverty as it were amongst the so called developing nations of 

the world. This paper finds that Trade, Business and Economics are submerged in Commerce while Law 

regulates Commercial activities at all levels be it international, national or regional. However, for the 

purpose of clarity, this paper defines some keywords as intended to be used in this paper thus: 

Globalization refers to issues affecting the whole world
2
 hence, the need for global economic 

interdependence; Mitigation is “A reduction in harmful, serious or unpleasant situations from what it 
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ordinarily ought to be”
3
 Hence, this paper highlights the World Trade Organization’s [WTO] ‘Free 

trade’ or ‘Global economic liberalization reforms’ which has adverse effects on the financial terms and 

operational systems of developing States. Social justice is “Conformity with the Principles of Fairness 

and Justice” as enshrined for instance, in the Social Objectives of [1999] Constitution of the Federal 

Republic of Nigerian [CFRN]
4
 Hence, this paper focuses on the unfavorable terms of trade and budget-

bursting debt-servicing visions arrogated the developing nations which perpetually widens the inequality 

and poverty gaps between the developing and developed States in the world. Governance means: “To 

officially and legally control a country and make all the decisions about taxes, laws, public services etc on 

how the system should work”
5
 However, Commerce intercepts Economics and Politics which desires a 

balanced global  understanding in law if juxtaposed on the technological strength of different States and 

their social values as it were which informs why Political Economists enthused that - Production and 

distribution are intertwined  and impact ultimately on production and distribution modes as imbued in 

Commerce. 

However, Commerce entails [Business, Economics and Trade] as it were and cannot strife under 

a troubled situation hence it brings to focus; ‘Governance’ and ‘Peace’ on which Global Alliance for 

Justice Education [GAJE] hinges its philosophy of “Justice and Fairness” which it claims to be achievable 

only by global interdisciplinary collaboration based on Economic, Social and Cultural Rights [ESCRs] of 

the people [the governed]. 

This paper finds as earlier mentioned, measures of Good-Governance in the indices of [ESCRs]
6
 

hinged on Fundamental Human Right [FHR] and other Social Objectives which ultimately benefits the 

populace as provided for in the 1999 Constitution of the Federal Republic of Nigeria [CFRN]
7
 which 

forms the bedrock of electoral campaigns and manifestoes of State world leaders during elections and 

synonymous with Social justice. 

  This paper finds that, most world leaders have failed to establish viable and enforceable 

regulatory standards and structures that will benefit the governed hence the worldwide crisis today that 

ranges from war to terrorism, mass unemployment, increased crime rate, anarchy and general restiveness 

which do not foster viable Commerce
8
 

The world as a matter of fact is fast becoming a global village given the available large number of 

industries and technology imbued in all spheres of endeavor; be it Commerce, Governance or Law 

following the disastrous effects of industrial and technological activities on nature which if not checked 

will further endanger technology and stagnate as well as lead to the death of Commerce.  
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  2 The Longman Contemporary English Dictionary [New 3rd Ed.], Longman Group of Publishers [2000] UK p. 602  
3 Ibid p.914 
4 Chapter II & IV of the 1999 Constitution of the Federal Republic of Nigeria [CFRN]  
5 Opcit Fn. 1, P. 616 
6 Limburg Principles on the Implementation of the International Convenant on Economic, Social and Cultural Rights UN doc. 

E/CN. 4/1987/17  Annex & Human Rights Quarterly Vol. 9 (1987), pp. 122-135; available at 

http://www.abo.fi/instut/imr/ESCfiles/Kap1/The%20Limburg%20principles%20the%20Implementation%20of%20 

the%20ICESCR.doc(last accessed on October 10, 2014) 
7 Ibid  
8 See Islamic States of Iraq and Syria [ISIS] crisis on going in the Arab world; The Boko haram insurgence in Nigeria; the 

Hongkong crisis etc are all notorious facts following the daily media reports on CNN, BBC and Aljazeera just to mention a few. 

mailto:olufumilayofenny@yahoo.com
http://www.abo.fi/instut/imr/ESCfiles/Kap1/The%20Limburg%20principles%20the%20Implementation%20of


THE LEGAL IMPACT OF GLOBAL COLLABORATION IN BUSINESS, LAW AND POLITICS | OLUFUNMILAYO OLUMESE 72  
 

© 2014 The Author | ICTBEL & ACIPIL © 2014 FLE Learning 

The paper finds that - Global alliance in Commerce, Law and Politics no doubt provide conducive 

environments for sustainable investments and better commerce through consistent and enforceable 

international Science and Technology based regulations and standards that will advance the economies of 

the poor States as well as sustain even the global supply chains. According to the then American 

President; Franklin Delano Roosevelt; “Science and Technology are results of human intellect and contact 

with nature which has helped to develop the society given the noticeable negative effects which skeptics 

have either for commercial, economic or political reasons, continued to doubt the effects on nature”
9
. It is 

no gain saying that; technology itself will stagnate and consequently, commerce if concerted global legal 

mitigation regime is not implored to forestall these negative industrial activities of man on environment 

which indisputably produces and supplies the raw materials for commerce being the determinants of 

socio-economic and political growth of an economy, globally. 

This paper intends to highlight a number of thought provoking socio-economic issues on 

Commerce, Law and Politics, recommend beneficial resolves to the issues highlighted,  suggest means of 

transportation [air, land and water]; trans-boundary movements of human and infrastructural goods 

[Immigration & Tariff laws], what to produce and market at bilateral, regional and multi- lateral market 

levels. 

Legal Institutional Framework 

Every country in the world is now a global village market by the advent of Information and 

Communication Technology [ICT] which unavoidably makes commercial activities to be electronic 

devise base despite its gains, challenges and for the fact that every State is a veritable tool for social 

change by each States’ standards and national regulations which makes investments and commerce or 

trade difficult to external participants by the challenges of which Court assumes jurisdiction, the choice of 

applicable law especially where the addressee and sender reside in two different countries but the scenario 

becomes worst if not within the same region. 

Under individual States are different laws which within Nigeria for instance are several relevant 

regulations and instruments that include: 

 Cyber Security & Information Protection law [2012] 

 National Information Technology Development Agency Act [2010] 

 Electronic Commerce [Provision of Legal Regulation] Bill [2008] 

             While, the United Kingdom [UK] has for instance; 

 The Electronic Communication Act [2000] and  

 The Electronic Directive [1999] just to mention a few. 

 The United States of America [USA] has the followings: 

 The USA African Regulatory Harmonizing Initiatives [2012] 

 USA Anti – Cyber Squatting Consumer Protection Act [APCPA] 

However, at regional and international levels are several African, Asian and European Trade 

Agreements that include: 

 The General Tariffs on Trade [GATT] 1947 now World Trade Organization [WTO] 1995  

 The Intergovernmental Authority on Development [IGAD] established by Article XXIV  ( c) of 

GATT 1994. 

 Economic Community of West Africa States [ECOWAS] 1994 

 Organization of Petroleum Exporting Countries [ OPEC] 1974 

                                                           
9 Franklin Delano Roosevelt, Ecology: Concept, Politics and Legislation (Chenglo Books Publishing 2013) Edited by M.O.U. 

Gasiokwu {A Professor of Jurisprudence & Inter. Law, Dean, Faculty of Laws, Delta State University, Oleh Campus {Book 
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 Qatar Chambers Partnership on World Trade Agenda [2012] A Private Sector Initiative. 

 Asian Pacific Economic Cooperation [APEC] Model law etc and finally, at the International 

level are the followings: 

 Global & National Commerce Act [2000] 

 The United Nations Commission on International Trade Law [UNCITRAL]  of 1996 

 The International Chambers of Commerce [ICC] 1919 

 The International Court of Arbitration [1923] and many others. 

 

Economic Marginalization of Developing States through Globalization  

This paper finds that, the developed Western States of the world have often claimed aiding the 

economic and financial difficulties of developing States especially in Africa
10

  one of which is Japan who 

through her Strategic Policy Directive Agency Aid for ‘Progressive Industrial Growth and Development,’ 

claims to have aided above average most developing African States with high quality product 

manufacture and Mobile Authentic Service [MAS] delivery process for detecting frauds. Others include: 

The [1993] Tokyo International Conference for African Development [TICAD] purportedly aimed at 

assisting developing African States through their economic and financial difficulties which has 

perpetually retarded their economies
11

 even though it created the opportunity for African States to 

communicate their position on issues of development 
12

at subsequent World Summits but Africa’s 

available potential resources are no doubt, short changed
13

 as buttressed by the difficulty in granting 

South Africa her independence due to her potentials and the persistent practice of racism in Pretoria 

following the very poor wages and working conditions of the already impoverished indigenous South 

African Mine workers.
14

 Europe plots to perpetually keep Africa as its bowl for raw materials, maximize 

profits by their varied high export tariffs as compared to import tariffs of raw materials 
15

(Anthony-Uko, 

2014) which became sensitive policy issues at world conferences only lately following the accompanying 

high cost effect and hazards of industrial [manufacture] that now compels the Western world to 

compromise their position by shifting industrial activities to the developing world.
16

 According to 

Rodney; “Actual ‘underdevelopment’ if related to anything other than comparing economies now, the 

United States no doubt would be the most underdeveloped State in the world due to her massive scale 

                                                           
10 Bryant, Coralie, B & Louise, G. White; Managing Development in the Third World. Boulder: West View Press Publishing, 

1982 where Bryant and White conceptualized development as a process that involves not only changes, modernization or growth 

but involves  questions of values, techniques and choices  because a lot is still desired to be realized on human potentials, 

inequality and the alleviation of poverty considering the fact that – the so called ‘developed world’ is responsible for why the 

‘developing world’ finds development so difficult 
11 See News issues in the World Trade Organization [WTO] Seattle Conference where Martins disclosed that- market 

liberalization, leads to flooding of African markets with foreign agricultural products devoid of restrictions that will render the 

economies of development States unviable and go into extinction. Available at http://www.ifg.org/newissues.html and last 

accessed 27/11/2014   
12 See The U.S. Triggered friction with India on new agreements on agriculture where India demanded for adequate protection of 

farmers. Available at http://www.livemint.com/2009/06/226/India-ready-for-8220give. Last accessed 27/11/2014 & The Big 

Brother African Top show’s First Task Presentation in South Africa on October  8, 2014 
13 Article XXIV of GATT [1947] now WTO [1994] and see also http.www.3dthree.org./pdf_3D/Guide_075Ch-pdf last accessed 

27/11/2014 
14 Opcit foot note 9 
15 Ibid Art. XXIV (GATT) and see specifically, Rodney W,  How Europe Underdeveloped Africa ( Howard University Press 

Publishing, 1982 but Originally published in 1972) P. 12.  
16 See http://www.ify.org/wto-html. last visited on the 27/11/2014.  Non transparency of WTO in some of its activities otherwise 

called the ‘’Consensus’’ which actually imposes idices of some developing States over the developing ones 

http://www.ifg.org/newissues.html
http://www.livemint.com/2009/06/226/India-ready-for-8220give.%20Last%20accessed%2027/11/2014
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practices of external oppression while internally, there is a blend of exploitation, brutality and psychiatric 

disorder”
17

 

The Law and Commerce 

Take it or leave it; the developing States in the world and Africa in particular are tied to the apron 

strings of the developed Western States looking at both the composition of their development and 

indebtedness levels. For instance, the external debts of Nigeria is typically owed to foreign multinational 

creditors like - The African Development Bank, The World Bank and to bilateral agencies like The China 

Exim Bank, The French Development Bank, The Japanese Aid Agency, private creditors and investors in 

Eurobonds. There is no doubt that these agencies create development paradigms which essence is to tap 

the huge potentials of developing African States by the degrading and unsustainable developmental 

practices which even when compensated, the effects are most times degrading and irreversible as it takes 

several years to rectify not with the persistent indulgence of the Multinational Oil companies like Shell 

B.P, 
18

Chevron and others. Aside, are other accompanying social problems like prostitution, increased 

high- tech crime wave often accomplished by the use of small and large weapons and other lethal 

weapons of human destruction which effects is immeasurable.   

This paper finds that – the service providers in the Education industry, Hospitality industry, 

Music and Theatre Arts Entertainment industry, Healthcare services, the Finance industry also help to 

determine the economic and financial services available in any economy pursuant to the available E-

Commerce transactional facilities that range from Internet banking to Personal Computer banking on the 

websites with aggregate accounts, electronic authentication and lots more approaches
19

 all to ease and 

optimize banking business but not forestall fraud nor optimize bank service delivery. 
20

 This paper finds 

that the production chain value creates employments which forestalls rural urban movement, increases 

exports and improves States [[GDP] for healthier living standards
21

 

Over the years, production of goods [clothes, food, electronics, automobiles, telecommunication, 

furniture, medicines, trade within the Service rendering sector, Intellectual Property rights, Agricultural 

products and others] have increased due to technological advancement and this has necessitated global 

collaboration in commerce and communication to balance the unfamiliar commercial confidence, legal 

choices the Court and the law to apply in resolving disputes. Hence, the paper focuses on the need to 

harmonize global production and supply through international regulations and standards most appropriate 

in order to achieve the highest benefit of global interdependence in Commerce, law and governance 

which though remains a mirage than reality. This paper examines the [1919] International Chambers of 

Commerce [ICC] and other regional laws like ECOWAS, UNCITRAL [1996], GATTO [1947] or WTO 

                                                           
17 Ibid P. 14 
18 Public notice is the issue of Russia and U.S divide over Ukhraine crisis and the insurgencies of Boko haram in Nigeria. 
19 Microsoft word Google at  www.afrrevjo.net on “Electronic Business Issues for World Trade”. A United States of America 

White paper [2003 [last visited on September 30, 2014]] 
20 PNC TELECOMMUNICATION PLC V. THOMAS . A United Kingdom case where the Court held that a fax was an 

approved electronic communication under the Company & Allied Matters Act [1985] by its Amendment incorp. Principles of 

Electronic Communications Act 2000.  See also Carison J; Furst K; Land W & Nolle D; Internet Banking Market Development 

and Regulatory Issues [2000], being a paper presentation at the Year [2000] Society of Government Economist Conference,  

Washington D.C, USA available at http//www.occtreas.gov/netbank/SGEC2000 [last accessed on 30/9/2014] 
21 United Nations Economic Commission for Africa [2013]. Economic Report on Africa Making the Most of Africa’s 

Commodities: Industrializing for Growth, Jobs and Economic Transformation. (http://www.uneca.org/publications/economic-

report-africa-2013). See also the United Nations Economic Commission for Africa, 2012 Report. P. 4 and its 2002-2008 

preceding six years GDP Report on Africa as the second fastest world growing economy being second to Asia with an average 

GDP growth of 5.6%  
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[1995] and their constraints. It is obvious that the laws available are numerous so, one or two prominent 

and relevant ones will be discussed.  

International Chambers of Commerce [ICC] 

 Established in 1919 with a current membership strength of at least 92 States and a network 

of at least 12,000 Chambers of Commerce and Industry worldwide and its headquarters in 

Paris, France purposely to: globally regulate all businesses [commerce] and industrial activities 

[E-commerce, food and beverages, law, mergers & acquisitions, offshore services, agency & 

distributorship, business & industry, shareholders rights & utilities, corporate governance, 

contracts, agency law, franchising etc. This ICC does through its introduction in 2011, the Code 

of Advertisement and Marketing Communication Practice to guide business advertisements and 

professionals on modern techniques of marketing and service delivery as well as others through 

its dedicated website
22

 

 World Trade Organization (WTO) whose main objective of public interest has continued to be 

out of the reach of developing States and the non-transparency in some of its activities.
23

 

  

Law and Politics 

Most countries in the world particularly those in the Eastern block and Sub-Sahara Africa are in 

conflict today because democracy is not a principle of their political system. The Western part of the 

globe is diplomatic on Economic matters driven by the controversial zeal to mobilize partnership with 

developing countries for the benefit of their huge potentials while the huge gap still persists between the 

developing and developed countries of the world particularly in their financial and infrastructural  needs 

which leaves a lot to be desired
24

 going by how it has not only slowed down the willingness of Africans to 

improve on their infrastructures to encourage investors but it has also hampered the economic 

development in Africa. The act of holding unto power even when a leader’s tenure would have expired 

and the misplaced economic priorities even in their areas of comparative advantage also amounts to the 

abuse of the rule of law. 

The benefits of regional or global collaboration have been shown to manifest on both individual 

and Corporate organizational basis while the responsibility is on States only with unilateral and mutual 

dimensions that subsequently affect bilateral, regional and multilateral partnerships,
25

the indigenous 

people and other non-governmental organizations.
26

 

This paper finds that - Good-governance enhances peace, stability and security which absence 

negatively affects development, leads to social economic exclusion, increases unemployment and breeds 

general discontentment amongst the citizenry of a State. 

In Nigeria for instance, the annulled general Presidential election of June 12, 1993 was the most 

invidious, unpatriotic and unnecessary confusion ever caused in Nigeria polity by a small clique in the 

Military who were determined to cling to power by all means. This paper identifies this as the only 

                                                           
22 Establishment of World Chambers in commercially viable States in the world, organizing training and events, publications, 

embarking on special projects and initiatives, business actions to stop counterfeiting & piracy (BOSCAP) , business action to 

support Information Society (BASIS)2006, World Business Trade Agenda, 2012, external links etc. Available at 

(www.codescentre.com) last visited 10/10/2014 
23 See http://www.3dthree.org/pdf_3D/Guide_075Ch-pdf last accessed 27/11/2014 
24 Unites States of America’s bombing of Syria; the sanctions on Russia due to the economic power tussle of the Western world 

on Russia, over Ukraine and the sanctions on ISIS.  
25 Un Declaration [2000] Article IV 
26 Centre for Minority Rights Development, Kenya & Minority Rights Group International landmark decision in a case on behalf 

of The Endorois Welfare Council Vs The Republic of Kenya [2009] 276/2003 ACHPR.  A Declaration of African Charter on 

Rights to the development of the African Commission on Human & Peoples Rights. 
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permanent inconsistent characteristics of African leaders which Gaddafi and Mugabe of Libya and 

Zimbambwe are respectively guilty of today.
27

    

It is important to note that, once the enabling environment is disabled, commercial activities and 

development will invariably slow down or even be truncated. 

Findings of Study 

The paper finds the followings: 

a. That, the team of the [2014] London ICTBEL is juxtaposed in ‘Regulated Commerce’ 

b. That worldwide, commerce is gradually becoming ICT based which developing African member 

States have a low knowledge given that its use cuts off intermediaries in the chain of distribution 

and so, increases unemployment. 

c. That, ICT has fraud potentials. 

d. That, WTO policies hinder the economic growth of African States by its inconsistency 

e. That, its advocacy panels are bureaucratic in nature.
28

 

f. That, trade and regulatory burden-sharing initiative compliance by the Policy makers [USA] 

especially in accountability for non-sustainable development especially in liability to consumers 

in products standards is often ignored by the very policy makers amongst others. 

g. That Good-Governance is measured by Social justice hinged on ESCRs Index which are part of 

‘Human rights’ without which an enabling environment for commerce will be disabled or even 

truncated. 

h. That, there is the challenge of the applicable Court jurisdiction and law in dispute resolutions 

given the difference in the nationality of the disputing parties if different alongside their social 

values. 

Expected Contributions 

a. That, this imperialist tagged concept of ‘World developing States’ as substantiated by the 

documentary works of (Basil Davidson, 1994); (Adebayo Adedeji, 1993); (Oladeji Ojo, 1996) 

and Adebayo Oyebade, 1998) is an extended effect of capitalism which has over the years been 

embraced by the whole world much that - one part is dominated, exploited and perpetually made 

dependent while the other –act as overlords, exploiters and make policies is gradually switching if 

actually ‘underdevelopment’ is related to anything other than comparing economies in 

contemporary times going in particular by the 2012 and 2013 edition of the United Nations 

Economic Commission Report on Africa. 

b. ICT fraud potentials can be regulated through concerted individual States efforts and other 

international instruments which cannot be compelled as the ICC 2012 tries to do. 

c. That, a sustained regulated production chain, increases exports and improves on States Gross 

Domestic Product [GDP] if considered in a consensus global Policy plan. 

d. That, Good-Governance impacts on Commerce through viable social economic development 

which ripple benefits further enhance peace, security and better living standards for the governed. 

e. That, States who develop modest domestic economic development plan in their areas of 

comparative advantage through low fiscal deficit models, are enabled to service and pay back 

domestic creditors under the finances of their private and institutional creditors which ultimately 

benefit the GDP of such economies as well as reduce their annual domestic borrowings at both 

Federal and State governments levels (Rodney; 1982. P. 12) articulate trajectory history of 

European & African social evolutionary experiences. See also (Anthony - Uko N, 2014) on 

Nigeria now 26
th
 Largest Global Economy. 

 

                                                           
27  A notorious fact that Mugabe has held unto powr for at least a decade in Zimbambwe 
28 See Articles 4, 6, 16 & 17 of WTO 
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RECOMMENDATIONS 

This paper recommends that individual States revenue and expenditure must be matched by low 

fiscal deficit policy to reduce annual domestic borrowings particularly of developing States; funds 

borrowed must be sunk on specific projects, used to retire matured domestic bonds obligations while 

accountability and transparency be encouraged to achieve Trade-off on Target projects. Each State should 

focus on direct conservative production to yield visible results on physical and human infrastructures 

following viable policies [regulations and economic plans] which ultimately, benefits the governed than 

the governor through public enlightenment, training courses in individual State Law Schools and the 

World Business Law [WBL] institute on ‘Commerce Regulations and Standards’ to enhance business 

confidence and certainty for global participants who operate in unfamiliar jurisdictions and global 

markets. Finally, the ICC Dispute Resolution Board is recommended for global commercial dispute 

resolutions by its consultative status, impartial nature, cost effectiveness, speedy decision making process, 

attention to both members and non members States, keeping the United Nations, World Trade 

Organization and many other Intergovernmental bodies in touch with the views of international business 

or commerce etc. 

CONCLUSION 

This paper concludes that; global collaboration in Commerce, Law and Politics may be globally 

beneficial if individual States put in a concerted effort to balance the imbalances  in developing and 

developed States economy through codified and enforceable regulations and standard regimes by stepping 

up their Technological and Vocational prioress in sustainable legal development Models where a 

regulated (Website User Agreement) on E-Commerce and General Telecommunication transactions is 

established for the purposes of accountability, socio-economic development for non fraudulent, speedy 

and transparent transactions for a more beneficial global commercial activity. That however, still remains 

a liberalization policy that is more a mirage than reality. 
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ABSTRACT 
 Thailand Accounting Standard (TAS) # 16 (Property, Plant and Equipment) framework 

the accounting treatment for most types of property, plant and equipment. Property, plant and 

equipment are primarily measured at its cost, subsequently measured either using a cost or 

revaluation model, or depreciated so that its depreciable amount is allocated on a systematic 

basis over its advantageous life.   This research aims to study the following: 1) the principle 

of TAS # 16, recognition, measurement, and disclosure, (2) the accounting policy under TAS 

# 16 about valuation for subsequence expenditure on the statement of financial position of the 

firms listed on the Stock Exchange of Thailand (SET) under property development sector, 

and (3) analyzing the effect of accounting policy about the valuation for subsequence 

expenditure of financial statement, which studied on the financial ratio. This study adopts an 

explanatory case study as its research method and the data is collected in the financial 

statement year 2013. The results showed that the valuation for subsequence expenditure on 

the statement of financial position is defined as: 1) the cost method and 2) the revaluation 

method affects the amount of asset, equity on the statement of financial position. Also, it will 

affect the amount of net income on the comprehensive income statement if the fair value is 

lower than the cost. It will affect the financial ratio, especially on the solvency ratio and 

profitability ratio. As a result of studying on the accounting methods of revaluation of PPE on 

the property development sector and insurance sector, the study found that almost firms in 

this sector defined accounting policy about valuations for subsequence expenditure on the 

cost model. Therefore, the stakeholder especially the investors should be aware about the 

accounting method of firms because it will affect the financial performance.  
 

Keywords: TAS 16, Insurance sector, Property development sector, and Accounting 

Standard. 

INTRODUCTION: 
Financial statements are the most extensively used and utmost complete ways of 

communicating financial evidence about business boldness to users of the information 

provided in the reports. According to the Framework of International Accounting Standard, 

the objective of financial statements is to provide information about: (1) financial position, 

(2) financial performance, and (3) changes in financial position of an enterprise that is useful 

to a wide range of users in making economic decisions. The overall purpose of  financial  

statements has been advanced  to  meet  the  requirements  of  users  of  financial  statements,  

mostly  the  needs  of investors and creditors. Different users of financial statements have 

different information requirements. 
  Financial Statements provide useful information to a wide range of users such as: (1) 

Managers require Financial Statements to manage the affairs of the company by assessing its 
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financial performance and position and taking important business decisions, (2) Shareholders 

use Financial Statements to assess the risk and return of their investment in the company and 

take investment decisions based on their analysis, (3) Prospective Investors need Financial 

Statements to assess the viability of investing in a company. Investors may predict future 

dividends based on the profits disclosed in the Financial Statements. Furthermore, risks 

associated with the investment may be gauged from the Financial Statements. For instance, 

fluctuating profits indicate higher risk. Therefore, Financial Statements provide a basis for the 

investment decisions of potential investors, (4) Financial Institutions (e.g. banks) use 

Financial Statements to decide whether to grant a loan or credit to a business. Financial 

institutions assess the financial health of a business to determine the probability of a bad loan. 

Any decision to lend must be supported by a sufficient asset base and liquidity, (5) General 

Public may be interested in the effects of a company on the economy, environment and the 

local community. Governments require Financial Statements to determine the correctness of 

tax declared in the tax returns. Government also keeps track of economic progress through 

analysis of Financial Statements of businesses from different sectors of the economy. 

Statement of Financial Position is a significant element of financial statements.  It  is  

one  of  those  items  that  must  be accessible  in  the  financial  information  of  any  

reporting entity  in  agreement  with  the  requirements  of  statutory  and regulatory 

framework. Nevertheless, as good and purposeful a  Statement of Financial Position is,  it  is  

insignificant  if  items  of property,  plant  and  equipment  is  not  comprised.  To emphasize 

its significance, Thailand Federation of Accounting Professions (FAP) and others standard 

setting bodies around the world issued at one time or the other  various  accounting  standards  

on  property,  plant and equipment to strengthen the reporting practice on the use of property, 

plant and equipment and simultaneously provide a uniform reporting practice on fixed assets. 

International Accounting Standard 16 (IAS 16) Property, Plant and Equipment, its objective 

is to prescribe the accounting treatment for property, plant, and equipment (PP&E) so that 

users of the financial statements can discern information about the entity’s investment in its 

PP&E and any changes in those investments. Thai Accounting Standards and Financial 

Reporting Standards are announced by Thailand Federation of Accounting Professions (FAP) 

and correspond with the International Accounting Standards (IAS) and the International 

Financial Reporting Standards (IFRS) called Thai Accounting Standard 16 (TAS # 16).  
Property development plays a very important part in today’s society. Property 

development is an inherently risky business as capital expenditure is often high and liquidity 

is, by nature of having property as its main asset, extremely low. Financial management is 

crucial to the success of a project development and in order to have good financial 

management, it is essential to have good planning of all the technical aspects of the project. 

At least with good planning, you will know early on whether to continue on with the project 

and proceed to the next stage. Property in Thailand was being procured by shrewd 

stakeholders that extremely taking benefit of lower prices. Property is much inexpensive in 

Thailand than other countries and rise in foreign interest in property acquisition that helped 

generate a financial reclamation in Thailand.  Thailand’s real estate and property market is 

deliberated as one of the main business sectors in the Kingdom.  

Thailand’s insurance industry remains one of the fastest growing markets in the 

region, and one of the fastest changing. Increased market demand, public awareness, and 

banc assurance have contributed significantly to growth in both the life and non-life 

insurance sectors over the past year. 

The development of insurance has been progressed to precaution the welfares of people from 

ambiguity by providing inevitability of imbursement at a prearranged contingency. The 

insurance standard arises to be further and supplementary used and valuable in contemporary 

businesses. Not only does it help the culminations of persons, or of different groups of 
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individuals, it inclines to encompass and to transform our modern social order, too. The role 

and importance of insurance, here, have remained deliberated in three phases: (1) Uses to 

individual - insurance provides security and safety, protects mortgaged property,  eliminates 

dependency, encourages saving, provides profitable investment, fulfills the needs of a person 

such as family needs, old-age heeds, re-adjustment and special needs. (2) Uses for business or 

industry - uncertainty of business losses is reduced, business-efficiency is increased with 

insurance, key man indemnification, enhancement of credit, business continuation and 

welfare of employees. (3) Uses of the society - wealth of the society is protected, economic 

growth of the country and, reduction in inflation.  
This study will study the principle of Thailand Accounting Standard (TAS) # 16 

(Property, Plant and Equipment) about recognition, measurement and disclosure also to study 

and analyze the effect of accounting policy about subsequent expenditure for financial 

statement by using financial ratio,  the comparison of the accounting policy about the 

subsequent expenditure of PPE of property development sector and insurance sector. 

OBJECTIVES OF THE STUDY:  
Specifically, this study intends to: 

1. To study the principle of Thailand Accounting Standard (TAS) # 16 (Property, Plant 

and Equipment) about recognition, measurement and disclosure. 

2. To study and analyze the effect of accounting policy about subsequent expenditure for 

financial statement by using financial ratio. 

3. To compare the accounting policy about the subsequent expenditure of PPE of 

property development sector and insurance sector. 

LITERATURE REVIEW:  
The following concepts are reviewed for better understanding of the research work: 

IAS 16 Property, Plant, and Equipment 
International Accounting Standard 16 Property, Plant and Equipment or IAS 16 is an 

international financial reporting standard adopted by the International Accounting Standards 

Board (IASB). It concerns accounting for property, plant and equipment (known more 

generally as fixed assets), including recognition, determination of their carrying amounts, and 

the depreciation charges and impairment losses to be recognized in relation to them.
4

 

IAS 16 was issued in December 1993 by the International Accounting Standards 

Committee, the predecessor to the IASB. It was reissued in December 2003 and has been 

amended multiple times, most recently in May 2012.  
IAS 16 applies to property, plant and equipment (PPE). The standard itself defines 

PPE as "tangible items that are held for use in the production or supply of goods or services, 

for rental to others, or for administrative purposes; and are expected to be used during more 

than one accounting period. The standard does not apply to assets classified as held for sale in 

accordance with IFRS 5 Non-current Assets Held for Sale and Discontinued Operations and 

assets which require more specialized accounting, such as biological (IAS 41 Agriculture), 

exploration and evaluation assets (IFRS 6 Exploration for and Evaluation of Mineral 

Resources), mineral rights and reserves such as oil, natural gas and similar non-regenerative 

resources. 

Recognition and measurement 
IAS 16 prescribes that an item of property, plant and equipment should be recognized 

(capitalized) as an asset if it is probable that the future economic benefits associated with the 
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asset will flow to the entity and the cost of the asset can be measured reliably. Future 

economic benefits occur when the risks and rewards of the asset's ownership have passed to 

the entity. The standard also discusses the accounting treatment of parts of property, plant and 

equipment which may require replacement at regular intervals and the capitalization of 

inspection costs. 

Items of property, plant and equipment should be measured at cost, which includes its 

original purchase price, any costs necessary to bring the asset to the location and condition 

for its intended use (e.g. site preparation, delivery and handling, installation, related 

professional fees for architects and engineers), and the estimated cost of dismantling and 

removing the asset and restoring the site. 

Measurement after recognition 
IAS 16 permits two accounting models for measurement of the asset in periods 

subsequent to its recognition, namely the cost model and the revaluation model.  Under the 

cost model, the carrying amount of the asset is measured at cost less accumulated 

depreciation and eventual impairment (similar to the inventory's Lower of cost or market 

prudent principle). Under the cost model, the impairment is always recognized (debited) as 

expense. 

 Under the revaluation model, the asset is carried at its revalued amount, being its fair 

value at the date of revaluation less subsequent depreciation and impairment, provided that 

fair value can be determined reliably. If a revaluation results in an increase in value, it should 

be credited to equity (through other comprehensive income), unless it represents the reversal 

of a revaluation decrease of the same asset previously recognized as an expense, in which 

case it should be recognized as income. 
An asset should also be impaired in accordance with IAS 36 Impairment of Assets if 

its recoverable amount falls below its carrying amount. Recoverable amount is the higher of 

an asset's fair value less costs to sell and its value in use (estimate of future cash flows the 

entity expects to derive from the asset). An impairment cost under the revaluation model is 

treated as a revaluation decrease (decrease of other comprehensive income) to the extent of 

previous revaluation surpluses. Any loss that takes the asset below historical depreciated cost 

is recognized in the income statement. 

Depreciation: The depreciable amount (cost less residual value) should be allocated 

on a systematic basis over the asset's useful life. That is, the mark-down in value of the asset 

should be recognized as an expense in the income statement every accounting period 

throughout the asset's useful life.  The useful life of the asset is determined by taking into 

account expected usage, physical wear and tear, technical or commercial obsolescence arising 

from changes in production or market demand and legal limits on its use.  In addition, the 

depreciation in each accounting period of the asset's useful life should reflect the pattern 

which the asset's economic benefits are expected to be consumed by the entity. 

In terms of derecognition Items of property, plant and equipment are derecognized on 

disposal or when no future economic benefit is expected from its use.  An entity should 

recognize any gain or loss on disposal in its income statement. The gain or loss on disposal is 

the difference between the proceeds received in exchange for the asset disposed and the 

carrying amount at the time of disposal. Furthermore, in disclosure IAS 16 requires an entity 

to disclose in its financial statements for each class of property, plant and equipment: the 

basis for measuring carrying amount, the depreciation method(s) used, the useful lives or 

depreciation rates, the gross carrying amount and accumulated depreciation and impairment 

losses, a reconciliation of the carrying amount at the beginning and the end of the period, 

showing: additions, disposals, acquisitions through business combinations, revaluation 

increases or decreases, impairment losses, reversals of impairment losses, depreciation, net 

foreign exchange differences on translation, and other movements.  
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Thai Accounting Standards 
Thai Accounting Standards and Financial Reporting Standards are publicized by 

Thailand Federation of Accounting Professions (FAP) and parallel with the International 

Accounting Standards (IAS) and the International Financial Reporting Standards (IFRS). 

Presently, Thai Accounting Standards has two categories as follows: 1) Thai Financial 

Reporting Standard for Publicly Accountable Entities – PAEs and 2) Thai Financial 

Reporting Standard for Non-Publicly Accountable Entities – NPAEs.  
If any non-publicly accountable entities choose not to adopt the Thai Financial 

Reporting Standard for Non-Publicly Accountable Entities – NPAEs, they have to comply 

with each and every TAS and TFRS. Thai Accounting Standards: TAS 1 Presentation of 

Financial   Statements, TAS 2 Inventories, TAS 7 Cash Flow Statements, TAS 8 Accounting 

Policies, Changes   in Accounting Estimates and Errors, TAS 10 Events after the Reporting 

period Date, TAS 11 Construction Contracts, TAS 16 Property, Plant and Equipment, TAS 

17 Leases, TAS 18 Revenue, TAS 19 Employee Benefits, TAS 23 Borrowing Costs, TAS 24 

Related Party Disclosures, TAS 26 Accounting and Reporting   by Retirement Benefit Plans, 

TAS 27 Consolidated and Separate   Financial Statements, TAS 28 Investments in 

Associates, TAS 29 Financial Reporting in   Hyperinflationary Economics, TAS 31 Interests 

in Joint Ventures, TAS 33 Earnings Per Share, TAS 34 Interim Financial Reporting, TAS 36 

Impairment of Assets, TAS 37 Provisions, Contingent Liabilities   and Contingent Assets, 

TAS 38 Intangible Assets, and TAS 40 Investment Property. 

Thailand Property Development Sector  
The Kingdom of Thailand property development outlook remains vigorous and 

expanding rapidly within the residential and the office building sectors. One of the major 

reasons for this is the affordable land values and labor overheads which denotes best rate for 

money when building or obtaining your dream home in Thailand. The key drivers behind the 

Thai housing market are economic growth and the expected increase in tourism that Thailand 

will undergo as a direct result of further property development. Thailand is often considered 

to be the "Spain of the East" and has long been the most popular Asian tourist destination. 

Tourism figures have been predicted to grow at a rate of about 5.3% p.a. through to 2017, 

according to the World Travel and Tourism Council. Political unrest and worldwide financial 

crisis cannot be overlooked; however, many investors see this as a buying opportunity, 

particularly when they are confident that a satisfactory resolution is in sight
5
. Peter Verwer, 

chief executive of Asia Pacific Real Estate Association (APREA) stated that the 

developments in Thailand show the real estate investment trust or REIT growth engine is 

shifting into a higher gear in the Asian real estate market place.” On 18 September 2014, 

Thailand’s Impact Growth REIT reported that its retail offering had been completely 

subscribed in only a day and eventually was 4.1 times oversubscribed
6
.  

Thailand Insurance Sector 
According to the OIC, the insurance industry in Thailand has benefited from the 

upward economic trend as it posted a record growth in 2012. Particularly, the OIC has 

reported the total direct premium received as of January 2013 at Baht 48.86 billion, an 

increase of 24.13% from the previous year. Out of the Baht 48.86 billion collected, 31.6 

billion was collected from the life insurance market which saw an increase of 21.53% in its 

own sector. This reflects the growing demand in the market place for life insurance as the 

insurance market competes in aggressive marketing and sales campaigns. Moreover, the OIC 
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also reported that the non-life insurance market also saw substantial growth as reflected from 

the 29.20% increase in premiums collected when compared to the previous year. Importantly, 

for the first time in decades, the non-life insurance market saw an increased growth which 

surpassed that of the life insurance market. This could be the result of the growing public 

awareness for the need of property and casualty insurance as experienced from the major 

flooding in 2011, after which many uninsured motorists and homeowners were left with large 

sums in damages to their property
7
. 

Thailand appears to be attractive for foreign insurers looking to invest in a growing 

Southeast Asian emerging market at this time. A multitude of factors—including strong 

economic fundamentals, a growing middle class, and a regulator keen to encourage the 

growth of insurance industry (as evidenced by the insurance development plan) —signal 

potential for new foreign insurance carriers
8
. A large number of customers and the potential 

for stronger economic growth in 2014 bode well for insurers in the ASEAN member states. 

With a population of approximately 600 million, ASEAN countries are expected to see 

stronger overall GDP growth than mature Asia-Pacific economies in 2014, according to the 

Asian Development Bank. Thailand growth varies from 7.5% and 7.7% in Cambodia, 

respectively, to 3.7% in Singapore
9
. This growth revealed that Thailand was so convincing 

for foreign investor to invest insurance industry. 

REVIEW THEORY  

This study utilized financial statement analysis of financial ratio, which classified into 

3 categories: (1) Liquidity ratio, (2) Solvency ratio, and (3) Profitability ratio
10

. 

Liquidity ratio is a financial metrics used to help determine a company's ability to pay 

off its short-term debt obligations. Generally, the higher the value of the ratio is, the larger 

the margin of safety that the company possesses to cover short-term debts. Common liquidity 

ratios include the following: 

1. Working Capital - working capital measures the ability to meet short-term obligations 

with current assets.  The formula for working capital is:  

Current Assets - Current Liabilities 

2. Current Ratio is the most widely used that measures the ability to pay current 

liabilities with current assets. The formula for current ratio is: Current ratio = 

Current Assets___ 

  Current liabilities 

3. Acid-Test-Ratio or quick ratio. It tells us whether the entity could pay all of its current 

liabilities if they came due immediately. That is, could the company pas this acid test. 

The formula for acid-test-ratio is:  

Acid-test-ratio= Cash + Short-term investment 

  + Net current receivables_____ 

     Current liabilities 

4. Inventory turnover measures the number of times a company sells its average level of 

inventory during a year.  A high rate of turnover indicates ease in selling inventory; a 
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9 EY Asia-Pacific ‘Asia Pacific Insurance Outlook’ (2014). 
10 Braun K and Tietz W, Managerial Accounting (4th edition, Pearson Education, 2015) 853. 
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low rate indicates difficulty. A value of “6” means that the company sold its average 

level of inventory six times-every two months-during the year. The formula for 

Inventory turnover is: 

Inventory = Cost of goods sold 

        Average inventory  

5. Accounts Receivable Turnover measures the ability to collect cash from credit 

customers. This means that the higher the ratio, the faster the cash collections. But a 

receivable turnover that’s too high may indicate that credit is too light, causing the 

loss of sales to good customers. The formula for accounts receivable is:  

Account receivable turnover = Net credit sales________________ 

Average net accounts receivable 
 

Solvency ratio used to measure a company's ability to meet its long-term obligations. They 

help us measure ability to sell inventory, collect receivables, and pay current liabilities. Two 

indicators of a business’s ability to pay long-term liabilities are the debt ratio and the times-

interest-earned ratio and explain as follows: 

1. The debt ratio indicates the proportion of debt a company has relative to its assets; it 

gives a general idea of the leverage of the company along with the potential risks the 

company faces in terms of its debt load. The formula for debt ratio is: 

Debt ratio = Total Liabilities 

          Total assets 

2. Times-Interest-Earned Ratio used to relate income to interest expense. This ratio is 

also called the interest-coverage ratio. It measures the amount of times operating 

income can cover interest expense. The high interest-coverage ratio indicates ease in 

paying interest expense; a low ratio suggests difficulty: The formula for time-interest-

earned ratio is: Times-interest-earned-ratio=Income from operations 

              Interest expenses 

Profitability ratio is a measure of profitability, which is a way to measure a company's 

performance. Profitability is simply the capacity to make a profit, and a profit is what is left 

over from income earned after you have deducted all costs and expenses related to earning 

the income. Common profitability ratios used in analyzing a company's performance include: 

Rate of Return on Net Sales, Rate of Return on Total Assets, Rate of return on Common 

Stockholders’ Equity, and Earning per Share of Common Stock. The following are the details 

of this ratio: 

1. Rate of Return on Net Sales this ratio shows the percentage of each sales earned as net 

income. The companies strive for a high rate of return on sales. The higher the rate of 

return, the more sales dollars end up as profit. The formula for Rate of Return on Net 

Sales is: 

Rate of Return on Net Sales= Net income 

           Net sales 

2. Rate of Return on Total Assets or return of assets measures success in using assets to 

earn a profit. The formula for Rate of Return on Total Assets is:  

Rate of Return on Total Assets= Net Income + Interest expense 

Average total assets 

3.  Rate of return on Common Stockholders’ Equity shows the relationship between net 

income and common stockholders’ equity-how much income is earned for each 1$ 

invested by the common stockholders. The formula for Rate of return on Common 
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Stockholders’ Equity is: 

Rate of return on Common Stockholders’ Equity 

=Net income - Preferred dividends__ 

Average common stockholders’ equity. 

4. Earnings per Share of Common Stock is perhaps the most widely quoted of all 

financial statistics. EPS is the only ratio that must appear on the face of the income 

statement. The formula for Earnings per Share of Common Stock is: 

Earnings per Share of Common Stock  

= Net income – Preferred dividends____________ 

    Number of shares of common stock outstanding 

METHODOLOGY: 
This theoretical paper is set out as follows:  

1. Presentation of literature review: (a) Thai Accounting Standard TAS# 16 Property, 

Plant and Equipment (PPE), (b) Sectors: Property Development and Insurance Sector. 
2. Collect accounting policy of firm listed under 2 sectors on year 2013; Accounting 

policy under PPE about subsequent expenditure. 
3. Use statistics to summarize and compare the accounting policy of these two sectors. 
4. Analyze the effect of accounting policy about subsequent expenditure for a financial 

statement, which studied on financial ratio. 

ANALYSIS OF RESULT: 
The results divided into two parts as follows: (1) the analysis of the accounting policy 

about subsequence expenditure to financial ratio, and (2) to compare the accounting policy 

about the subsequent expenditure of the property development sector and insurance sector. 

The accounting policy about subsequence expenditure has two choices: (1) cost model 

in which the asset is carried at cost less accumulated depreciation and impairment, and (2) 

revaluation model in which the asset is carried at a revalued amount, being its fair value at the 

date of revaluation less subsequent depreciation and impairment, provided that fair value can 

be measured reliably. 
Therefore, if the firms define the accounting theory about subsequence expenditure as 

cost model, the financial statement will not affect. So this study will not analyze the effect of 

this accounting policy (cost model). If the firm defines the accounting method as revaluation 

model which is measured as the fair value on the date of financial position, the revaluation 

value has increased, the asset will increase as debit asset and credit as revaluation surplus 

which is recorded as comprehensive income and accumulated in equity. Unless, the reversal 

of revaluation decreases on the same asset previously recognized as an expense, in which 

case it should be recognized in profit and loss. Therefore, if the first year of revaluation value 

has increased, the financial statement will affect the following: (1) increases in asset, (2) 

increase in equity, (3) increase profit under comprehensive income statement. 

Table 1: SUMMARY OF REVALUATION INCREASES 

Account Title Analysis 
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Dr. Asset  

   Cr. Revaluation surplus  

(Equity recorded in the 

comprehensive income statement) 

1. Increase in asset. 

2. Increase in equity. 

3. Increase in net income in a 

comprehensive income statement. 

4. Increase in depreciation (next 

period). 

5. Increase in retained earnings as 

revaluation surplus transferred 

directly to the retained earnings. 

On the other hand, if the revaluation decreases, the decreasing value will recognize as an 

expense to the extent that it exceeds any amount previously credited to the revaluation 

surplus relating to the same asset. So, if the firm has revaluation decreases in the first year it 

will affect the following: (1) decrease in asset, (2) decrease in profit under income statement. 

Table 2: SUMMARY OF REVALUATION DECREASES 

Account Title Analysis 

Dr. Loss on revaluation (expense) 
  Cr. An Asset 

1. Decrease in assets. 
2. Decrease in net income in the 

income statement. 
3. Decrease in depreciation  

(Next period). 
 

This research also studied the effect of accounting choices of subsequent expenditure 

to financial ratio. This research studies three categories: (1) Liquidity ratio, (2) Solvency 

ratio, and (3) Profitability ratio.  Only the accounting choice of subsequence expenditure 

revaluation model affected the financial ratio. The revaluation model affected only the 

solvency ratio and the profitability ratio, but not the liquidity ratio because the liquidity ratio 

relate only on current asset and current liabilities. The solvency ratio was affected because 

the total assets changed the values. If the revaluation increases the solvency ratios has 

improved. Besides the profitability ratio will be decreased because the total asset value 

increases, so the profitability will be declined for Return on Assets (ROA).  

On the other hand, the revaluation decreases, the solvency ratio has degenerated 

because the value of asset decreases. It shows the efficiency of diminished assets. In terms of 

profitability ratio, the results affecting the revaluation model were opposite to the solvency 

ratio. The analysis affected the profitability ratio. This study found that the efficiency of 

assets will diminish the profitability ratio will be upsurges.  

As a result of studying on the accounting methods of revaluation of PPE on the 

property development sector and insurance sector, the study found that almost firms in this 

sector defined accounting policy about valuation for subsequence expenditure on the cost 

model. 

RECOMMENDATION: 

1. The management team must recognize that the accounting policies will affect the financial 

statements, particularly the statement of comprehensive income and the statement of financial 

position together with financial ratios as well. Therefore, the management team must confirm 

this issue for the improvement of accounting policy.  
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2. The investors must recognize that the accounting policies of a particular business sector 

will have an effect to financial statements, therefore when they need to use the information 

from financial statements, they need to compare the accounting policies with other firms. 

3. The organizations such as the Stock Exchange of Thailand (SET), Securities and Exchange 

Commission (SEC), Federation of Accounting Professions (FAP) etc. must also realize that 

the accounting policies will affect the information in the financial statements. 

4. The other stakeholders of a firm such as a bank, creditor, and the like must also be aware 

that the accounting policies of firm will play an important role to reflect the presentation of 

financial statements, in all material respects. 
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RIGHT TO HEALTH VIS-À-VIS PATENT PROTECTION 

Shakha Jha
1
 

ABSTRACT  

The proposed paper will revisit the role and significance of the protection of patents in the 

contemporary world with respect to the TRIPS and the ''Doha Declaration on the TRIPs 

Agreement and Public Health”, adopted by the WTO recognising the primacy of public 

health over the interests of patent proprietors. The paper will also advocate the current 

challenges to human rights with respect to the Patents Act prevailing in developing countries 

like India and South Africa in the context of access to essential drugs, thereby drawing a 

comparative analysis with the patent regime existing in other developed nations of the world. 

Furthermore, the author will deliberate over the exceptional grounds on the basis of which the 

drug patents can be said to be justified. Moreover, the paper will suggest the measures that 

can be taken in order to strike a balance between right to health and patent protection 

ultimately ending with the concluding remarks. 

 

Keywords: right to health, patent protection, TRIPS agreement, pharmaceutical industry 

INTRODUCTION: 
A patent is a form of intellectual property rights, protection of which enables inventors to prevent 

other people from making use of their ideas. Patents are very significant, both for the individual 

inventor whose rights are protected and for the economy. The laws governing the patents aim to 

eliminate the risk of taking unfair advantage of the work and ideas of other inventors. Patents also 

ensure that businesses and individuals work to encourage research and new developments through 

creation of new and innovative ideas, thereby boosting the economy at large. In the absence of such 

protection, it would be futile for the people to invest such huge amounts of money in new inventions 

since they would not be able to protect it from their competitors who might end up using their 

invention, without having had invested the same amount of time, money and labour. However, the 

extent to which patent protection should be extended to pharmaceuticals has always been and 

continues to be an issue that stirs public debate and discussion. In fact,  considering the scenario of 

developing and low income countries, patenting of essential drugs and medicines results in grave 

violation of human rights, as it deprives the right to life and health to millions of people owing to lack 

of requisite money to have access to such pharmaceuticals. Therefore, there is a dire need to fill this 

gap between the patent protection and human rights with respect to the access to essential drugs which 

has become a pressing concern today in developing countries like India and South Africa. In the 

context of Indian patent regime viz., Indian Patents Act, 2005, the manifest transition from a process 

patent to a product patent has made the essential drugs unaffordable
2
  and such changes are likely to 

result in grave shortage of supplying antiretroviral ('ARV') medicines for HIV/AIDS treatment and 

anti-cancer drugs to poor countries and thereby encourages pharmaceutical companies to prioritize 

revenues over the genuine needs of public health. These pharmaceutical companies are profit-seeking 

ventures and generally fail to consider the right to health of the people. In spite of the fact that the 

Intellectual property rights, in particular patent protection for pharmaceuticals, are intended to 

promote innovation and foster research and development, the primacy of of right to health cannot be 

ignored.  Thus, it is important to take such measures to make them complementary to each other with 

a twin objective of controlling the prices of essential drugs to ensure the availability of these drugs 

and to meet the requirements of the industry for cost effective production, invention and capacity 

building. 

 

                                                           
1 Ms. Shakha Jha, Student, Symbiosis Law School, Pune. 
2 Ministry of Health and Family Welfare Government of India, , 'REPORT OF NATIONAL COMMISSION ON MACRO 

ECONOMICS AND HEALTH' (http://www.mohfw.nic.in/ 2005) 

<http://www.who.int/macrohealth/action/Report%20of%20the%20National%20Commission.pdf> accessed 24th October 

2014 
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''DOHA DECLARATION ON THE TRIPS AGREEMENT AND PUBLIC HEALTH” : 

The Agreement on Trade-Related Aspects of Intellectual Property Rights ("TRIPS"), part of 

the Uruguay Round of trade agreements, establishing the World Trade Organization ("WTO"), is the 

most comprehensive international agreement regarding intellectual property that is currently in force. 

TRIPS outlines a framework for minimum intellectual property standards that bind all WTO Member 

nations. As a part of this framework, TRIPs clearly authorizes Member countries to legislate 

exceptions to the rights of' legitimate patent holders. However, the text of TRIPs contained 

ambiguities that required clarification
3
. Specifically, WTO Members sought guidance in the area of 

compulsory licensing. One of the purposes of the fourth WTO Ministerial Conference held in Doha, 

Qatar in November 2001 ("Doha Conference" or "Doha") was to reduce any ambiguities relating to 

the compulsory licensing provisions of TRIPs.  Moreover, owing to the strong patent regimes existing 

in the developing countries, HIV/AIDS sufferers' were denied access to critical medications. Thus, the 

ministerial text intended to discuss two major issues: the scope of the term "public health" and the 

ability of Members without adequate manufacturing capacities to seek the benefits of compulsory 

licensing ("third party compulsory license"). The result of the meeting in Doha, Qatar, was a 

Declaration on the TRIPs Agreement and Public Health ("Declaration")
4
 which took place in 

November, 2001, at the fourth WTO Ministerial Conference. This Declaration set relatively broad 

conditions under which a country could grant a compulsory license for pharmaceuticals. 

The Doha Declaration contains its major conclusions in paragraphs 1 through paragraph 5. 

This Declaration attempts to provide intellectual property protection for medicines and to recognize 

the need to balance private property and public welfare interests." It also outlines the permissible 

scope of Members' rights with regard to actions taken to protect public health and emphasizes that 

Members should interpret TRIPs in a manner to protect public health. Paragraph 5 of this Declaration 

contains the most controversial provisions, those that provide Members with flexibilities in 

implementing TRIPS. As stated in paragraph 1 and the second sentence of paragraph 3, developing 

countries are primarily concerned about the overwhelming public health epidemics in their countries 

and the high cost of the medications needed to treat afflicted populations. Paragraph 4 of the 

Declaration is a strong affirmative statement emphasizing that protecting public health, particularly 

promoting access to medicines, is a valid basis for Members to enact and exercise exceptions to patent 

protection in their domestic legislation. The Declaration provides Members the "right to determine 

what constitutes a national emergency,” and expressly indicates that "public health crises," such as 

HIV/AIDS, malaria, and "other epidemics," will be considered as national emergencies."  

Nevertheless, the drafters intended the Declaration to clarify, remove uncertainties, and provide 

guidance in this area but unfortunately, the text failed to achieve this goal because of internal 

inconsistencies and strong criticism from developed countries like the U.S., therefore in the coming 

round of trade talks, WTO Members is required to yet to come to a clear understanding on the issues 

of public health and compulsory licensing.
5
 

CURRENT CHALLENGES FACED BY DEVELOPING COUNTRIES ON ACCOUNT OF 

STRONG PATENT REGIME IN PHARAMCEUTICALS: 

Infectious diseases kill fourteen million people every year, and ninety percent of those deaths 

come from low- and middle-income countries
6
. Although most illnesses are preventable or treatable 

with existing medicines, between 1.7 and 2 billion people worldwide have inadequate or no access to 

life-saving drugs.
7
  

                                                           
3 TRIPS 1995, Art 30 & 33 
4 WTO Ministerial Conference, Declaration on the TRIPs Agreement and Public Health, [Nov. 20, 2001] 

WT/MIN(01)/DEC/2  
5 D. Murthy, 'The future of compulsory licensing: deciphering the Doha Declaration on the TRIPS Agreement and Public 

health' [2002] AM. U. INT'L L. REV. , 1326 
6 M. Sans Frontiers, 'Millions Have a Drug Problem: They Can't Get Any' (http://www.msfaccess.org/ 2004) 

<http://www.accessmed-msf.org/documents/campaignbrochure2004.pdf> accessed 24th October 2014 
7B. Leach, 'PRESCRIPTION FOR HEALTHY DEVELOPMENT: INCREASING ACCESS TO MEDICINES' 

(http://www.unmillenniumproject.org/ 2005) <http://www.unmillenniumproject.org/documents/TF5-medicines-

Complete.pdf> accessed 24th October 2014 
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While there are many reasons why so many people in developing countries or in poor regions 

of developed countries live without essential medicines, the high cost of pharmaceuticals remains the 

primary reason amongst all.
8
 The debate over the affordability of medicines for poor countries was 

amplified in 1995 with the introduction of increased patent protection of pharmaceuticals under the 

World Trade Organization ("WTO") agreement on Trade-Related Aspects of Intellectual Property 

("TRIPS").
9
Even in 2001 the Doha Declaration as contemplated above, which was conducted with an 

aim to foster public health and compulsory licensing of pharmaceuticals but numerous developed 

nations debated whether the TRIPS flexibility of compulsory licensing will allow greater access to 

medicines in low- and middle-income countries.
10

 Keeping these facts in mind, it is manifestly evident 

that the people residing in the developing nations suffer through various problems in terms of health 

and life, on account of the strict regime of patents followed by the domestic as well as the global legal 

framework.  

The strong patent protection of TRIPS has brought the United States into conflict with Indian 

and South African patent laws. Considering the scenario of the different legal systems leads to a better 

understanding of why each country adopted particular policies. Thus, it can be observed that while 

The United States strongly believes that patents promote innovation, concerns about the future of 

India's pharmaceutical industry and domestic health concerns prompted India to adopt weak patent 

laws in the beginning though after 2005, it managed to strengthen its patent regime. On the other 

hand, South Africa's disastrous public health situations lead to the passage of its controversial patent 

legislation.   

Therefore, the only and the biggest challenge faced by developing countries such as India and 

South Africa is Right to Life. The Constitution of India, under Article 21, guarantees right to life to all 

citizens. Article 39, assures good health to entire population and Article 47 stipulates rising of 

nutritional level and public health. The challenge lies with respect to the right to life of the individuals 

as in the wake of the patent protection; there occurs a failure in provision of adequate medicines at 

affordable cost to the population and that too under the prevailing socio-economic conditions. 

Moreover, the individual is forced to buy a particular drug at a monopoly price, since patented drugs 

on an average enjoy nearly a decade of free run. For example, drug prices in Pakistan, since long 

under a products patent regime, are thirteen to fourteen times higher than that in India.
11

  

In another case of violation of right to life in the context of sub-Saharan Africa, nearly twenty 

five million people got infected with HIV/AIDS.
12

 This area of the world now contains more than 

seventy percent of the world's new AIDS cases.
13

The short-term solution lies with drug therapies that 

increase the life expectancy of those suffering from the disease.
14

 The tragedy is that of the nearly 25 

million people infected only about 25,000 people, at most, have access to life-prolonging medicines.
15

 

Thus, South Africa's unique situation as a partially-developed country puts it in the position where 

strict intellectual property protection could hinder its pharmaceutical industry's development and less 

strict protection could foster the industry's growth. 

In the West, governments have long understood the important connections between scientific 

research and patent laws, as well as the powerful economic effects of patent laws. Western nations 

reap the benefits of strong patent laws through the development of numerous medicines. Additionally, 

efficient medical infrastructures make new medicines available to ordinary citizens, and quality 

medical care is a realistic expectation for a large percentage of Western people. It is the West that 

                                                           
8 F. Abbott & R. Puymbroeck, Paragraph 6 Decision 1 (, 2005). , 'Compulsory Licensing for Public Health: A Guide and 

Model Documents for Implementation of the Doha Declaration Paragraph 6 Decision 1' [2005] W.B 
9 M. McClellan, '"Tools for Success": The TRIPS Agreement and the Human Right to Essential Medicines' [2005] R.E.A.L. 

J. 153- 156 
10 A. Gupta, 'Patent Rights on Pharmaceutical Products and Affordable Drugs: Can TRIPS Provide a Solution?' [2004] 

BUFF. INTELL. PROP. L.J. 127, 133-146 
11 The Product Patent Regime' (www.manupatrafast.com/ ) accessed 22nd October 2014 
12 'JOINT UNITED NATIONS PROGRAMME ON HIV/AIDS, AIDS EPIDEMIC UPDATE' (http://www.unaids.org/en/ 

2000) < http://www.unaids.org/wac/2000/wad00/files/WAD-epidemic-report> accessed 24th October 2014 
13 B. Dolmo, 'Examining Global Access to Essential Pharmaceuticals in the Face of Patent Protection Rights: The South 

African Example' [2001] BUFF. HUM. RTs. L. REV. 137, 139 
14 Ibid. 
15 'Overview of Developments in the International Trading Environment: Annual Report by the Director General' [2001] 

WTO Trade Policy Review Body, 72 
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determines the course of the international community, and strong patent law is seen as another way to 

secure the prosperity of the global economy.
16

 

GROUNDS FOR JUSTIFICATION OF PATENTS IN PHARMACEUTICALS: 

It is important to strike a proper balance between public health concerns and the interest of the 

patent owner. Thus, it is pertinent to deliberate over the grounds which necessitate the provision of 

patent protection in the field of pharmaceuticals. These are as follows: 

1. Innovation: Drug innovation and intellectual property protections go hand-in-hand. The 

exhaustive research by the pharmaceutical industry requires huge amount of investment, and 

patent protections assure that drug companies will earn the resulting profits. A country's 

patent system "provides key incentives to inventive work and its related investment cost by 

ensuring that the inventor derives certain economic benefits from his or her work for a fixed 

period of time, generally 20 years.
17

  

2. Research & Development: A robust patent system providing for adequate patent protection 

is an indispensible incentive to research and development and is crucial to establishing and 

maintaining an attractive commercial environment and also helps countries in strengthening 

and developing their own research infrastructures and capacities. Patents perform an essential 

role in stimulating the development of essential drugs, including the Anti-AIDS drugs, by 

offering incentives for investing in expensive and long term research and development of new 

drugs. Thus, without Patents, existing Anti-AIDS drugs would not have produced.
18

 

3. Recognition of Patent Holders’ Skill And Labour: An adequate Patent system provides a 

proper balance between public interest and interest of the inventor. It should be able to work 

effectively and equitably for both the patent owner and the consumer. The right of an 

individual to enjoy material and moral benefits as a creator of intellectual property is set forth 

in the United Nations of Universal Declaration of Human Rights.
19

 Thus, in the absence of the 

patent protection, the skill and labour invested by the inventor would not get any recognition 

which will cause grave violation of the inventor’s right over the invention. 

4. Duplication of Ideas And Products: Without patent, there would be high possibility of 

copying and duplication of already existing ideas with no scope of innovation and creativity. 

Moreover, the idea of any patent regime existing in a country which provides product patents 

is not to grant product patents independent of the significance of innovation. Even in the 

celebrated judgement of the Supreme Court of India, the Court under section 3(d)
20

 of India’s 

amended Patents denied a patent for a new form (beta crystalline) of a known substance 

(imatinib mesylate) to Novartis because it could not demonstrate that the new form enhanced 

the therapeutic efficacy of the drug. The court rejected Novartis’ claims of better bio-

availability and better physical characteristics, such as the stability of the compound, saying 

that these do not necessarily improve the therapeutic effect. Thus, the Supreme Court meant 

that consumers should not be forced to pay higher prices just because it is chemically a new 

drug unless there is a therapeutic benefit involved.
21

 

Above all, it is evident in the light of the aforementioned grounds that the Patent regime in specific is 

a key factor in sustained economic development, which ultimately helps break the cycle of poverty 

and leads to better education, higher living standards, and better healthcare for the people. Moreover, 

the patent system can be viewed as a form of social contract and not an anti-social one, administered 

by the government that balances the interests of the inventor – whether an individual or company – 

with the broader interests of society at large. In granting a patent, the government gives exclusive 

rights to the inventor or patent owner for a limited period of time to decide who may – or may not – 

use the patented invention. The patent owner may give permission to, or license, other parties to use, 

                                                           
16 S. BARNES, 'Pharmaceutical Patents and TRIPS: A Comparison of India and South Africa' [2003] Ken. LJ 934 
17 World Intellectual Property Organization, 'Striking a Balance: Patents and Access to Drugs and Health Care' 

(http://www.wipo.int ) <http://www.wipo.int/edocs/pubdocs/en/patents/491/wipo_pub_491.pdf> accessed 23rd October, 

2014 
18 Ibid 
19 United Nations of Universal Declaration of Human Rights 1948, Art.27 
20 The Patents Act, 1970 Section 3(d)  
21 Novartis AG v. Union of India & Ors. [2013] 4 AIR 1311 (SC) 
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produce, license, or sell the invention, or may do so himself. During the patent period, anyone can 

obtain a patent on an improved invention on the basis of the patent of others. When the patent expires 

the protection ends, and the invention enters into the public domain, meaning that anyone can freely 

use or reproduce it without having to ask for permission or make payments. The patent system is, 

therefore, designed this way to allow new entrants to compete against existing patent holders rather 

than hampering novel ideas and inventions. 

RECOMMENDATIONS FOR STRIKING A BALANCE BETWEEN RIGHT TO HEALTH 

AND PATENT PROTECTION: 

1. Parallel imports: Parallel imports are products marketed with the permission of the patent 

holder, which are then imported to another country without the authorization of the patent 

holder.
22

Parallel imports allow a country such as South Africa to buy drugs from a third party 

that purchased the right to produce the drug from the patent-holding pharmaceutical company, 

reducing the price significantly.  Even in India, there is a provision under Section 107A (b) of 

the Patents Act, 1970
23

 which authorises parallel imports. TRIPS provides flexibility of 

"Parallel imports" of patented drugs which can be used to source the affordable drugs from 

the cheapest possible source in any part of the world. The legal principle behind parallel 

imports is "exhaustion," meaning that the patent holder's rights are exhausted after being sold 

once. After the initial sale, the holder has no rights over the product made using the 

previously sold rights.
24

Despite having some loopholes, this concept of parallel imports 

results in increased competition and decreased prices which seems positive to developing 

countries and therefore should be implemented effectively. 

2. Compulsory licensing:  A compulsory license is a license for a patented product issued by 

the government to a third party without the patent holder's permission.
25

 In return, the 

government grants the patent holder what it believes to be reasonable compensation.
26

 The 

TRIPS provides following five possible grounds for the granting of compulsory licences: (a) 

in cases of refusal to deal, (b) in situations of national emergency and extreme urgency, (c) to 

remedy anti- competitive practices, (d) in cases of public non-commercial use, (e) to facilitate 

the use of dependent patents.
27

 In order to protect public health effectively and promote 

access to affordable drugs, developing countries must be able to grant compulsory licenses on 

wider grounds, including (a) in cases of failure to work or insufficient working of patent; (b) 

for importation of a patented product, in case of health in importing countries, (c) to export a 

patented product in case of health crisis in other country Therefore, the foremost reason that 

resonates with the highest moral tone, and is most often cited by developing countries and 

activists, is that compulsory licenses result in increased access to critical lifesaving 

medicines.
28

 But at the same time, this policy is adopted for only limited kind of 

pharmaceuticals and also the fact that the patent holder is compensated for the same, there 

appears no harm or violation as such and so should be implemented to strike a balance 

between the two.  

3. Differential Pricing: Under this option the general expectation from pharmaceutical MNCs is 

that they would price their drugs differently according to the purchasing power of the 

markets. Therefore, a poor person in an African country has to pay a marginal price for a 

medicine, which is available at the much higher price to a person in US. This strategy can be 

applied by the government of the country instead of the pharmaceutical companies and that 

too in selected markets for a short term in accordance with the economic scenario of a country 

                                                           
22 K. Bombach, 'Can South Africa Fight AIDS? Reconciling the South African Medicines and Related Substances Act with 

the TRIPS Agreement' [2001] B.U. INT'L L. J 273, 277 
23 For the purposes of this Act,— (b) importation of patented products by any person from a person who is duly authorised 

under the law to produce and sell or distribute the product, shall not be considered as a infringement of patent rights. 
24C. Jiao, 'THE NEGATIVE EFFECT OF PHARMACEUTICAL PATENTS ON SOUTH AFRICAN INDUSTRY' [2007] 

CARDOZO PUB. LAW, POLICY & ETHICS J 666, 667 
25 'Seven Developing Nations Urge TRIPs Review to Ensure Compulsory Licensing for Drugs' [1999] INT'L TRADE REP. 
26 MARTIN J., 'CASES AND MATERIALS ON PATENT LAW [1998] ADELMAN ET AL., § 19.2 
27 TRIPS Agreement, Article 31  
28 S. Ford, 'Compulsory, Licensing Provisions Under the TRIPS Agreement: Balancing Pills and Patients' [2000] AM. U. 

INT'L L. REV. 945, 946 
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and as the economy turns a little better it can be slowly withdrawn. Moreover, a compensation 

for any losses should be paid to the patent holder and the concerned company. Thus, in order 

to ensure access for those who cannot afford to pay adequate remuneration, in the developing 

countries can employ this measure to combat the situation. 

CONCLUSION: 

Above all, keeping the domestic as well as the global patent regime into consideration, it can 

be well observed that the patent system exists to protect the work of any inventor, whether an 

individual, a research institution, or an enterprise – ranging from a small enterprise to a large 

multinational conglomerate in both developing and developed countries. It provides key incentives to 

inventive work and its related investment cost, by ensuring that the inventor derives certain economic 

benefits from his or her work for a fixed period of time, generally 20 years. In return for patent 

protection, the patent system requires adequate disclosure of information about new inventions which 

would otherwise remain secret as proprietary information, without being shared with society. Through 

this quid-pro-quo agreement between society and the inventor, key information on the invention is 

made available to the public and to other researchers, thus adding to the general body of accessible 

technical knowledge in the world. This form of technology transfer is of prime importance in 

promoting and aiding further research and development in the case of health care products because the 

Medical researchers rely heavily on previous work in developing better drugs to treat diseases. This 

reflects on the significance of patents in the field of pharmaceuticals, however, the right to health and 

life equally holds utmost importance but owing to certain financial impediments, a lot of people still 

fail to have access to the essential drugs and therefore lose their lives unnecessarily. There is no 

opposition towards grant of patents but keeping in mind the exceptional grounds and groups of people 

especially in developing countries, some special focus should be imparted to this aspect too. Though 

there is a long way to go about it and establish a full proof strategy to combat this dicey situation but 

in the time being these aforementioned recommendations can be executed effectively to strike a 

balance between the right to health vis-à-vis patent protection. 
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ECONOMICALLY PROFITABLE INVESTMENT IS AN ASPECT OF THE LEVEL OF 

ECONOMIC DEVELOPMENT OF A REGION 
Karmokova H.B.
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, Tkhamokova S.M. and Shogenova M.H 

 

ABSTRACT 

Annotation 

This article is devoted to an analytical survey of investment attraction from a region into a capital 

by year. Given the special importance of the main economic improvements, and specifically the direction 

of investment policy of the region and the relevance of the choice of the most effective solutions, a 

necessity arose to improve measures for its realization. This case applies to investment for creation of an 

enterprise, on the basis of plants for the production of electronic equipment, with the purpose of 

organization and development of production in Kabardino-Balkaria with low costs and high competitive 

value in the world market. 

 

Keywords 

Dynamics, incomes, investments, capital, economic profitability, investment projects. 

INTRODUCTION 
Our research is devoted to the substantiation of the efficiency of a production complex with the 

purpose of attraction of investors for financing the purchase of technical equipment. The researched and 

proposed investment is a long term project of the assessment of investment attractiveness of the enterprise 

from the point of view of its position in the market of high-tech science-intensive production. 

And here we have a huge value of investments, not only for the economy as a whole, but for the 

future status of certain enterprises. It is important to note that the high-tech equipment will allow an 

increase of output without any costs for the purchase of components or additional units, which improves 

the efficiency and economic viability of the operation of the enterprise. 

For the project, possibly in the initial stage of repair of existing buildings of bankrupt factories, 

there are 6 of them in the region, as well as acquisition and installation of units, technological equipment 

and machinery, and raw materials of polycrystalline silicon. 

THE DYNAMICS OF THE DEVELOPMENT OF THE REGION AND ITS ANALYSIS 

The comparative analysis of economic development of the KBR showed that in a number of key 

indicators the Republic is behind other regions of the Russian Federation. 

The estimated results of activity of executive bodies of RF, executed by the Ministry of Regional 

Development of the Russian Federation for the year 2012, revealed that the Kabardino-Balkarian 

Republic according to the free index is in66th place out of 83 regions. 

However, in recent years there has been a downward trend. Thus, in 2010 the KBR took 20th 

place, in 201141stplace, and in 2012 66th place.  

Such negative dynamics are determined by a number of indicators for which the Republic 

occupies last place in the Russian Federation. For example: for the volume of tax and non-tax revenues of 

the consolidated budget of a subject of the Russian Federation, it took 83rd place. For its level it took 78
th
 

and for the dynamics, respectively, the 82
nd

 (this volume was in 2012 12.6 thousand rubles per capita, 

which is much lower than the average Russian level (44.5 thousand rubles), having increased during three 

years only by11.6%). 

It took 80th place according to the actual count of incomes, 75th for the level and 70th place for 

the dynamics (the real income over 3 years grew by 2.5% (in Russia - by 11.0%, which amounted to 

149.8 thousand rubles per capita, which is 1.5 times lower than the average Russian level). 

                                                           
1 Dr. Haishat Karmokova, Docent at Department of Accounting, School of Accounting and Audit, V.M.Kokov Kabardino-

Balkaria State Agrarian University. 
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For investments in fixed assets, with the exception of budgetary funds per capita, it took 63rd, 

79th for its level and 54th for the dynamics (per capita investment during 3 years grew by 43.8% (in 

Russia - by 62.8%) and amounted to 24 thousand rubles per capita, which is more than 3 times lower than 

the average Russian level). 

According to the unemployment rate it takes 50th place, including 76th place for the volume 

indicator (an unemployment rate makes up 8.8%, which is 3.3 percentage points higher than the average 

Russian level). 

According to the assessment of public attitudes regarding the activities of the head of the 

constituent entity of the Russian Federation, the Republic takes 80th place. 

The assessment by the population of activity of executive authorities of the Russian Federation 

has revealed that the region is in58th place, and at the same time, according to the population attitude to 

the activity of the head of the constituent entity of the Russian Federation, the Republic ranked 80th. 

As for the results of the monitoring of the socio-economic status of subjects of the Russian 

Federation conducted by the Ministry of Regional Development of the Russian Federation, based on the 

composite index of socio-economic development for 11 months of 2013 the Republic was in 80th place. 

However, according to the Ministry of Regions of Russia, the situation for the last three years 

deteriorated: 2010 – 31st place, 2011 – 72nd place, 2012– 76th place, and since the beginning of 2013 –

80
th
  place. 

 Again, according to the components of this index the Republic occupies the last places: the 

investment attractiveness takes 80
th
 place, income and employment –80

th
 place, the budget system –70

th
 

place, the real economy sector –67
th
 place. 

Today, the Republic is characterized by a low level of economic development, and in 2013 the 

values of the majority of macroeconomic indicators were worse than the average Russian level. 

 The gross regional product per capita in 2012 was 110.6 thousand rubles, which is almost 4 times 

lower than the average Russian level (436.7 thousand rubles); in 2005 this gap was 2.9 times. 

 Since the beginning of 2013 the index of industrial production decreased to 91.6%, and the KBR 

entered the top four leaders in reduction of industrial production among the subjects of the Russian 

Federation. 

The ‘investments in fixed capital’ per capita over the period of 2005-2012 increased 4.5 times 

(from 6.4 thousand rubles in 2005 to 29.6 thousand rubles in 2012). The value of this indicator is almost 3 

times lower than the average Russian level, which is 87,6 thousand rubles. 

THE PROJECT FOR THE RENAISSANCE OF HIGH-TECH SCIENCE-INTENSIVE 

PRODUCTION IN THE REGION 

Due to the high importance of fundamental economic improvements, and specifically in the 

system of investment policy of the region, taking into account peculiarities of investment projects, as well 

as the relevance of the choice of the most effective solutions, a necessity arose to improve measures for 

its implementation. 

This can be an investment project of creation of an enterprise, on the basis of bankrupt plants for 

the production of electronic equipment, with the purpose of organization and development of production 

in Kabardino-Balkaria with low costs and high competitive value on the world market. 

It should be noted that after the implementation of this project, you can plan the next stage, the 

organization of production of photovoltaic cells, solar modules and light-emitting diodes on the basis of 

already produced silicon. 

So the full technological chain of production is realized here: ingot monocrystalline silicon of 

solar and electronic quality; wafers of silicon, photoelectric converters (solar cells), modules of 

photoelectric converters; and light-emitting diodes and lighting in the territory of Kabardino-Balkaria. At 

the same time, each created department is an independent production, whose products are popular on the 

market. All departments are united by the full technological cycle of production of solar modules and 

LED lamps. This arrangement allows the company to maximize the load of production capacities and 

reduce the cost of the final product. 
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However, this project involves the creation of four territorially independent finished productions, 

with the possibility of integrating them into one technological chain: 

1. The production of monocrystalline silicon ingots up to 1920 PCs/year (weighing 400 tons/year). 

2. The production of silicon wafers (diameter 300 mm, 384 thousand units/year); among them there 

are 192 thousand photo converters, semiconductor devices and integrated circuits per year. 

3. The production of solar cells and LEDs. 

4. The building photo modules (FEMP) – 10.6 thousand units/year and equipment for light-emitting 

diodes and lighting. 

The implementation of this project will be the beginning of a revival of high-tech, science-intensive, cost-

effective production in Kabardino-Balkaria, focused primarily on the global market. 

MARKETING PROJECT 

         High-grade polycrystalline silicon of high purity and of the 5N - 9Ngrade is used as a raw material 

for manufacture of silicon single crystals. The product is freely sold on the stock exchange. The main 

suppliers of polysilicon in the world are the USA, Russia and China.  

The construction of a pilot plant for the production of cheap items, in comparison with world 

prices of polysilicon in our country, is in Irkutsk, using the production site and technology of the Institute 

of Geochemistry. A.P. Vinogradov SO RAN is coming to an end. 

An investment project, OOO "NITOL COMPANY", is also being put into effect in the Irkutsk 

region, in Usolie-Sibirskoe, on the territory of "Usoliekhimprom". 

Further, this is the construction of Russia's first large-scale production complex for manufacture 

of the basic raw material for solar energy and electronics industries –with polysilicon capacity of 3800 

tons per year. The cost of one kilogram of polysilicon, according to the purity, varies from $2.3 to $40. 

The global polysilicon market. Silicon dioxide (silica) serves as a raw material for 

polycrystalline silicon. Silica is widely distributed in nature in the form of sand, quartz and clay. The 

production and consumption of silicon in the world is more than 125 thousand tons per year. 

Polycrystalline silicon (PCS polysilicon) and monocrystalline silicon (Monokini, monosilicon) belong to 

the category of high-purity (crystal, chemical) silicon. Polysilicon is a raw material for the production of 

more perfect silicon - monotreme, and can be also used in pure form along with monogrammiert in some 

applications (for example, in the production of solar modules). 

Polycrystalline silicon production for the needs of the solar industry is growing steadily. So in 

only 2 years, its consumption has doubled (from 23 in 2011 up to 46 thousand tons in 2013). Annual 

growth is  about 30%, but there was a serious shortage of silicon for the needs of the solar industry. 

 In the end, by 2015, all manufacturers plan to produce about 100 thousand tons of polycrystalline 

silicon. The average production cost of 1 kg of polysilicon according to the traditional technology is $30. 

The Russian market of solar energy. In Russia solar energy hardly developed until recently, 

although solar cells have been made for the space industry from the 1950s. 

In our country there are several manufacturers of solar modules, including 3 large-scale ones, 

each with a capacity of not less than 10 MW per year in Moscow, Ryazan and Krasnodar. For example, in 

the Ryazan metal ceramics instrumentation plant (RZMKP) an American line of15 MW per year is 

mounted. Most of the products of the plant until recently were exported. From all Russian manufacturers 

of solar batteries only OAO RZMKP has the certificates "Rostest" and ISO. 2 lines of the Ryazan plant in 

2010 worked in normal mode, and Krasnodar "solar wind" has brought its production to Spain recently. 

The total production capacities of Russian producers of photovoltaic modules exceed 50 MW of 

finished products per year (evaluation of OAO NPP Kvant). Despite the fact that in Russia no more than 

5% of this amount is sold, about 200 companies declare their main activities to be sales and installation of 

solar power plants and photovoltaic systems in the territory of Russia. 

At present, more than 13 companies in Russia produce photovoltaic cells for solar systems: 

LLC "Firm "Solar wind" (Krasnodar); 

ZAO "OKB of the plant "Krasnoe Znamya" (Ryazan); 

OOO NPF "Quark" (Krasnodar); 
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OAO NPP  "Kvant" (Moscow); 

OOO NPF "Sunenergy" (Moscow); 

OOO  "Solar Energy" (Moscow); 

AOZT "AMEX" (Zelenograd); 

OAO "Podolsk chemical and metallurgical plant" (Podolsk); 

ZAO "Telecom-STV (Zelenograd); 

OAO "Saturn" (Krasnodar); 

OAO "Ryazan metal ceramics instrumentation plant" (Ryazan); 

OOO "Soltek" (Nizhny Novgorod). 

Currently we are building new plants of photovoltaic cells in the Stavropol region (by 2015), and 

in the Irkutsk region (since 2009, for7.5 billion rubles) and others. 

The companies OAO Kvant, Nitol Solar, Continent's energy, Solar wind, Solar flux, Hevel, and 

Podolsky chemical & metallurgical plant (PCMP)have talked about their projects for production of photo 

power engineering in Russia. 

Opening of new manufacturers of solar cells in Russia is connected with the creation of integrated 

structures with the beginning of the production chain, at least for polycrystalline silicon.  

The organization of polysilicon production is the most expensive stage in the chain. In addition, 

this stage takes the longest time to organize the production. 

ROSNANO manifests itself most actively in the creation of solar cells in Russia; the company 

participates at least in 3 applied projects. ROSNANO is interested in solar panels, based on the 

polysilicon technology and thin-film technologies.  

 So according to analytical studies it is revealed that of all the projects of organization of 

production of solar batteries in Russia, five of them are realized, and another three also have very high 

chances. The main obstacle for the remaining projects is the global financial and economic crisis, which 

reduced the investment activity of the participants. 

The world market of silicon. The main feature of the silicon market is that only a few countries 

in the world have the capability to produce them, and the appropriate technologies are not for sale. The 

technological chain silicon production, including raw quartz - polycrystalline silicon, monocrystalline 

silicon, and silicon wafers, requires sophisticated equipment. The complete technology for the production 

of silicon is now only in the USA, Japan, Germany, Italy and Russia. There are only six corporations - 

vertically-integrated holding companies control almost the entire world market of silicon: Wacker 

Siltronics (Germany), Toshiba Ceramics, Mitsubishi Materials, Silicon, Komatsi Electronic Metals 

(Japan), MEMS (Italy), Shin-Etsu Semiconductors (USA). 

 The world's supply of silicon wafers with a diameter of at least 200 mm is about 4.5 million 

pieces annually, with a diameter of 300 mm- 6 million units per year. At the same time there has been a 

steady increase in demand. 

The Russian market of silicon. Most Russian-made technical silicon (100-105 thousand tons 

annually, for over $60 million) is exported. 25 thousand tons are supplied to EU countries, more than 30 

thousand tons to the USA. 

According to the Ministry of Economic Development the share of import silicon on the Russian 

market is 36% (about 30 thousand tons a year), and 90% of it is supplied from China. The import silicon 

is necessary because the silicon, produced in Russia, is of low quality and cannot be used in the electronic 

industry. Russian technical silicon is used mainly in metallurgy for special alloys and chemical industry. 

Polycrystalline silicon is an intermediate product in obtaining the single-crystal silicon. The 

technical or metallurgical silicon serves as the main raw material for producing the polysilicon. It is 

produced by carbothermic reduction by the electric arc method of quartzites, which, as a rule, contain no 

more than 98%silica. In the process of carbothermic reduction, not only is the melting point of the 

quartzite mineral impurities lower than the melting point of quartz, but also the chemical elements 

transfer into the technical silicon to melt, are passed from heterogeneous minerals via the gas phase, 

adsorbed on the surface of quartz grains or enter into its crystal lattice. As a result, the technical silicon 

obtained in this way contains various impurities, the total amount of which may reach more than 5%. So 
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in order to produce the polycrystalline silicon with a high degree of purity, which is further used for 

getting single crystals, chemical cleaning of technical silicon is performed. Usually with the help of 

hydrochloride, the silicon is transferred into trichlorosilane, which is rectificated and restored by 

hydrating. This polycrystalline silicon is deposited in the silicon seed in the furnaces of hydrogen 

recovery. This process is not only very expensive, labor-intensive and time consuming, but also explosive 

(it uses N2 and НSiСl3) and heavily polluting to the environment (one of the products of recovery of 

НSiСl3 is HСl). 

Currently the USA, China and other countries are developing the method of direct obtaining of 

pure polycrystalline silicon from quartz raw materials. In Russia such method is developing by the 

Institute of Geochemistry of V. Vernadsky in Irkutsk and by FGUP "Centrquartz" in Moscow. The 

technologies of direct reception of the pure polycrystalline silicon from quartz raw materials that are 

offered by them are made in one stage and environmentally safe. 

The cost of the existing production of polycrystalline silicon is high enough that it primarily 

affects the price of monotreme silicon for photovoltaic industry and, consequently, the price, and hence 

the possibility of wide use of solar power plants for production of environmentally clean electricity. 

The cost of production of polysilicon by the trichlorsilane technology exceeds $21 per kilogram. 

Each stage of sequential processing of silicon increases its cost significantly. Thus, the cost of technical 

silicon is $2.3, of polycrystalline silicon 5N - $40, and monocrystalline silicon from $50 to $200 per 

kilogram. 

CONCLUSION 

The commercial idea of the project is to create a mass competitive product of silicon ingots on the 

global market with a low price. 

The wide range of product features, high quality, uniqueness, availability and low cost- all these 

things determine the economic profitability of the project. The uniqueness of this commercial idea is also 

based on 100% use of the best technological process in the world and of the main technological 

equipment developed for this technology. 

The proposed project supposes the building of the plant only for the final product, 

monocrystalline silicon ingots and wafers, bypassing the technological processes of synthesis and 

purification of silicon. The materials in the form of polycrystalline silicon of high purity, which costs 

much less than monocrystalline, are purchased for the production. 

 The study of the experience of a number of foreign firms-manufacturers and exchange of 

information allow us to state the advantages of the proposed production due to a number of characteristics 

of the product, its mass character, flexibility of production, and the main thing - the cost of production, its 

nomenclature and assortment. 
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NOVELTY AND THE PROOF OF ORIGINALITY 
Alin Speriusi-Vlad

1
  

  

ABSTRACT 

It is important to the alleged opposition between originality and novelty or how an intellectual 

creation even if it is not new is still original, according to some scholars. The presumption of originality is 

not overthrown by simply invoking a personal creative activity which would have, incidentally, led to an 

intellectual creation identical to the previous one, but when this personal creative activity is proven. But in 

this case, purely theoretically, the judge should explain in his judgment which he gives, in a credible way 

using the elements, criteria and objective data, how it is possible for two people, by their nature different one 

from the other, to create identical works. In any case, the judge cannot simply accept this "chance" or such a 

"coincidence" without clarifying it, because at that moment the whole legal protection system of intellectual 

property would be empty in content and meaningless. 

Key words: intellectual property, novelty, originality, presumption, proof 

I. INTRODUCTION: ABOUT NOVELTY AND ORIGINALITY 

One of the biggest problems is raised by the idea that in some specific situations the two concepts of 

originality and novelty could be contradictory, and the fact that there are specific cases where an intellectual 

creation even if it is not new, however, is original. Are these two concepts so far apart or they come to such a 

different meaning? Certainly even a particular situation where this example would be true, would only 

certify that the two concepts cannot be adjacent, not even for the purpose of a comparative analysis, so this 

hypothesis deserves to be fully clarified. 

Originality and novelty are not as different as they seem according to some theorists. Most authors 

argue that originality incorporates not only novelty but also inventive activity, conditions which in the case 

of utility creations are different
2
. However, I dare say that the resemblance is much higher than you might 

think. The best argument is offered by the national regulations of copyright. More specifically this national 

regulation are referring not only to the original works but also to the ”works of intellectual creation”
3
. This 

phrase cannot be interpreted otherwise than that copyright legislation refers to works resulting from an 

intellectual creation activity, which is the product of it. Here thus that we find in the field of copyright a 

condition similar to the inventive activity which has to be satisfied in the case of utilitarian creations. In a 

grammatical interpretation reported to the current scholars, meaning that originality compared to novelty also 

includes the equivalent from copyright of inventive activity means that when the legislator uses the phrase 

"original works of intellectual creation" expresses wrongly, through pleonasm, which is obviously 

unthinkable. In fact by using this phrase the law establishes two conditions for the protection of a work 

through the mechanisms of copyright, meaning its originality and the intellectual creation activity whose 

product must this work. It is very Interesting that the doctrine leaned heavily on the conditions of copyright 

protection, speaking of necessary conditions, indifferent conditions, of three general conditions for the 

protection of intellectual works or only two conditions and not least that originality is the only protection 

condition of copyright works
4
. Despite this intense study of the conditions of copyright protection, the 

doctrine did not notice the legislator’s express condition that the protected work must be an intellectual 

creation, meaning to be the result of an intellectual creation activity. Omitting this condition, expressly 

stipulated by law, from any doctrinal analysis, had the effect of establishing a different content of the concept 

of originality compared to that of novelty, so different that it was claimed that the work which is not new, 

can be original, the two concepts can thus be even opposite
5
. 

European Directives on copyright should be interpreted in the same direction, namely that they 

equally require the novelty condition and the condition of intellectual creation activity. Only in this way can 

                                                           
1 Alin Speriusi-Vlad is an Assistant Professor, Ph.D, Post doctoral researcher with the West University of Timisoara, Faculty of Law, 

Private Law Department, Bd. Eroilor, nr. 9A, Timis, 300575 Timisoara, ROMANIA (phone: 004-0256-201172; fax: 004-0256-

201182; e-mail: alin.speriusi@e-uvt.ro). (Publication without presentation)  
2 A. Circa (2013) - Reflections on the originality of intellectual work, Law no. 1, p. 131 "regarding the patent it talks about novelty 

and inventive activity, while in copyright originality includes them both" and p. 140 "within a work can find a process that can be 

patented. In this case: - the protection conditions relate to novelty and creative activity, while originality incorporates them both. " 
3 for example art. 1 para. (2) and art. 7 of the Romanian Law 8/1996 of copyright and related rights. 
4 V. Ros A. Livadariu (2014) - The condition of originality in scientific works, Romanian Journal of intellectual property law, no. 2, 

p. 15-17.  
5 A. Circa (2013) - Reflections on the originality of intellectual work, Law no. 1, p. 134 "one of the classic points of analysis consists 

in the opposition between originality and novelty." 
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be understood the diametrically opposed conclusions of the doctrine on the choice made by community law 

to an objective conception of originality or, conversely, to the subjective conception. European law puts on 

the same footing both the novelty condition and the condition of creative intellectual activity. The 

relationship between these conditions varies for certain categories of works protected by copyright. If most 

or the condition of creative intellectual activity is analyzed starting from the premises to the condition of 

novelty, in the sense that it is based on new and studied to what extent this is due to the work of intellectual 

creation or other factors in some cases, if certain categories of works that claimed more than a novelty 

character (computer programs and databases) the relationship is reversed. Specifically in the case of these 

works protected by copyright, which are essentially functional in nature, thus making it possible in the light 

of the function they perform to present many similarities to other works in the same category which have the 

same function, the EU sets the novelty condition only after making sure that we are in the presence of 

creative intellectual activity on the part of the author of the work, also starting from the premise that the 

uniqueness of the being
6
 certifies the existence of new intellectual creations. Surely the phrase used in 

Directive 91/250 / CE regarding juridical protection of software in meaning that “software shall be protected 

if it is original, in the sense that it is the author's own intellectual creation. No other criteria shall be applied 

to determine its eligibility for protection", European law did not wish to exclude novelty as a condition for 

legal protection, but sought to tie it indissolubly to the intellectual creation activity. This phrase can be 

interpreted in the meaning that novelty exists when we have evidence of the author's intellectual creation 

activity. 

II. THE PROOF OF ORIGINALITY 

Currently in all legal systems, both in the continental ones and in the legal system of the United 

Kingdom after the Football DataCo v. Yahoo UK Ltd. case law
7
 and in the American legal system after the 

Feist Publications, Inc. v. Rural Telephone Service Co. case law
 8

, the notion of originality has a 

homogeneous content, being understood and applied in the same way. No legal system has questioned the 

objective side of originality afforded by novelty to the protected intellectual creation. The divergent element 

is represented by the subjective element, which consists of the author's personal contribution. The existence 

of this element has never been, also, denied, even by the most reluctant to the originality concept, as it was 

understood in the continental legal system. The divergence between the continental system and the common 

law one carried on the criteria for evaluation of this personal contribution of the author. The continental 

system considered the direct connection with the author's personality, respectively his intellectual creation 

activity, thus embracing a personal vision of this condition of legal protection. On the other hand the 

common law systems have initially embrace an impersonal vision, trying to assess this subjective condition 

the most objectively possible, in relation to the effort made to create the work. This view was abandoned in 

the United States and later in the United Kingdom, when those legal systems were confronted with the 

problem of determining the legal protection of alleged databases, when they fully embraced the view of the 

continental system on creativity. In essence, the courts of these two national legal systems have realized that 

the existence of a new creation, resulting from a sustained intellectual effort of its author’s, it is not enough 

to protect it through copyright. In other words, each of us, from sunrise until we fall asleep, we make a 

                                                           
6 see V. Ros, A. Livadariu (2014) - The condition of originality in scientific works, Romanian Journal of intellectual property law, no. 

2, p. 11 "A dose of originality we each have within us, this being given by the uniqueness of our being. It has personality, which is 

more or less visible and identifiable! We resemble, more or less with each other, but we also distinguish from each other, the 

resemblance to the extent of identity being excluded. " 
7 ss mentioned and quoted above the courts of the United Kingdom, supported by the decision of the Court of Justice of the European 

Union, given in the preliminary ruling procedure, have adopted the view of the Supreme Court of the United States of America in the 

case of Feist Publications, Inc. v. Rural Telephone Service, establishing that: the intellectual effort and contribution, the know-how 

are irrelevant if they don’t imply any originality: see C.J.U.E. rulling of March 1, 2012 "Directive 96/9 / CE - Legal protection of 

databases - Copyright – The calendar of the championships games" in case C-604/10, having as a subject a preliminary ruling request 

made under Article 267 TFEU from the Court of Appeal (England & Wales) (Civil Division) (United Kingdom)  

http://curia.europa.eu/juris/document/document.jsf?text=&docid=119904&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&

part=1&cid=531066 
8 just as quoted above see Supreme Court of the United States of America rulling in tha case of Feist Publications, Inc. v. Rural 

Telephone Service Co., 499 U.S. 340, 111 S. Ct. 1282, 113 L. Ed. 2d 358 (1991), "Originality does not mean novelty; a work can be 

original even though it closely resembles other works so long as the similarity is fortuitous, not the result of copying. The mere fact 

that a work is protected does not mean that every element of the work may be protected. Facts, either alone or as part of a 

compilation, are not original and therefore may not be protected by copyright. A factual compilation is intended to be protected by 

copyright if it has an original selection or arrangement of the original facts, but the copyright is limited to that selection or said 

arrangement. Copyright rewards originality, not effort " 

http://scholar.google.ro/scholar_case?case=1195336269698056315&q=Rural+Tel.+Service+Co.,+499+U.S.+340+(1991)+499+U.S.

+340&hl=en&as_sdt=2006 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=119904&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=531066
http://curia.europa.eu/juris/document/document.jsf?text=&docid=119904&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=531066
http://scholar.google.ro/scholar_case?case=1195336269698056315&q=Rural+Tel.+Service+Co.,+499+U.S.+340+(1991)+499+U.S.+340&hl=en&as_sdt=2006
http://scholar.google.ro/scholar_case?case=1195336269698056315&q=Rural+Tel.+Service+Co.,+499+U.S.+340+(1991)+499+U.S.+340&hl=en&as_sdt=2006
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continuous intellectual effort, not only a physical one, resulting new elements. However these new elements, 

produced by an intellectual effort, not a physical effort, do not make us, each of us, authors of intellectual 

works. New elements whose protection is desired must result from an intellectual creative activity, and not 

just after an effort which is not physical, but intellectual. The mere intellectual effort, without creativity 

does not make us the authors of protected works by intellectual property law. 
Regarding the proof of originality, this issue raises a particular interest for the doctrine, based on the 

ambiguous practice of the national courts, asking whether there is a presumption of originality
9
, which is 

severely punished by the Supreme Court of France by overruling the decisions of the lower courts, which 

proceed in this way. 

Given the absence of such presumption in national legislations, the French judicial practice, where a 

decision of a court that is satisfied only to affirm the creative effort bearing the imprint of the author's 

personality is overruled, without investigating the elements from which may result such a conclusion
10

, 

seems credible, compared to the practice of the Romanian courts, which recognizes such a presumption 

either by the mere invocation of intellectual property right 
11

, notwithstanding that such right may be invoked 

on a trivial element which is part of the public domain, the exactly reason for which the French courts refuse 

to admit the existence of a presumption of originality
12

, either based on the rules regarding the burden of 

proof, meaning that the one  invoking the lack of originality, must prove it
13

. 

Recognizing of such a presumption omits the fact that the mere invocation of a right cannot lead to 

the presumption of validity of the protection title. For comparison in case of movable assets, the presumption 

of ownership on them is based on an undisputed material fact, namely on the physical possession of the 

good, and in no case only a simple invocation of its ownership. The practice of the national courts regarding 

the evidence of originality, recognizing, even implicitly a presumption of originality overlooks the fact that 

in case of a dispute in which are discussed the originality of the work and its counterfeiting, the true author 

of the intellectual creation can be not only the plaintiff but also the defendant, so that recognizing a 

presumption in favor of the one who is being sued, represents an arbitrary element or at least random, 

incompatible with a legal system based on fairness, predictability and stability. The shortcomings are the 

same in the hypothesis of the plaintiff, in a counterfeiting action, to whom it is opposed the lack of 

originality of his alleged intellectual creation, because as noted above a work without originality, cannot be 

counterfeited. In this case the plaintiff defends its intellectual property rights, and the defendant argues in his 

favor the public domain, meaning that the plaintiff’s alleged intellectual creation, is in reality part of the 

public domain.  

The rules referring to the burden of proof should not affect how originality is proven, but rather the 

relationship must be reversed. The way originality is proven is a matter of substantial law, respectively 

intellectual property law, but the burden of proof in a litigation, in which the originality of the intellectual 

creation is questioned, represents a procedural law matter. The elements of the substantial legal report cannot 

be determined by a set of rules that are conditioned exclusively by the way a judicial proceeding is 

unfolding. Otherwise said, the burden of proof which falls to a participant in a legal procedure does not 

create a presumption in favor of the opposite party, but rather the existence of a presumption affects 

in a decisive way the burden of proof, in the sense that it falls to the one who does not enjoy this 

presumption, to the one who is opposed to it. 

 

                                                           
9 for example in Romania 
10 A. Circa (2013) - Reflections on the originality of intellectual work, Law no. 1, p. 141 "In 1979, a French appeals court upheld the 

existence of an infringement on the grounds that she should not make a judgement of value on the artistic, original and harmonious 

charactersof the plans (inplicitly it presumed the originality resulting from the type of work, in this case being architectural plans). 

The decision was quashed because the court refused to investigate whether or not the litigious plans have original nature, thus 

enabling the author to rely on copyright ". 
11 The High Court of Romania, Civil and Intellectual Property Division (2006) - Decision no. 6428/2006 quoted by A. Circa (2013) - 

Reflections on the originality of intellectual work, Law no. 1, p. 132 "Romanian courts have held that the originality of the work is 

presumed and therefore lies with the author of the counterfeiting the burden to prove that the work he has brought prejudice is not 

original (...) the admissibility of simple assumptions is subject to the admissibility of the proof by witness statements." 
12 A. Circa (2013) - Reflections on the originality of intellectual work, Law no. 1, p. 132 "French courts try to identify in a concrete 

way the author’s personality mark, because a trivial work is not protected (eg a wine book in an alphabetical or chronological order 

or a database built on an alphabetical ranking ) ". 
13 A. Circa (2013) - Reflections on the originality of intellectual work, Law no. 1, p. 141 "In this case the courts show pragmatism, 

deciding that they will not investigate the originality of a creation unless this argument is raised by a party, which is only the 

application of art. 243 of the new Code of Civil Procedure. " 
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III. NOVELTY AND THE RULES OF THE PRESUMPTION OF ORIGINALITY  

In terms of originality proof, the presumption should not be anything other than the conclusion that 

is drawn from a known fact to an unknown fact. This means that originality should be based on an 

undisputed material fact, which can be determined or assessed objectively. Originality incorporates as shown 

above novelty and intellectual creative activity. All discussions on how to prove originality, in reality are not 

held on the objective component of originality, given by novelty, but on the subjective component, given by 

the intellectual creative activity. The extent to which the author who is claiming to have fulfilled or not an 

intellectual creative activity must be determined based on an undisputed material fact, meaning the meeting 

of the novelty condition, which means the absence of any anteriority. The lack of any anteriority 

represents the first milestone regarding the proof of originality. Even if we adopt the thesis of subjective 

originality, even if originality is presumed as certain nationals courts of law claim, or has to be proven as the 

French courts of law have settled, in all cases the starting point is the absence of any novelty destructive 

anteriority
14

. This novelty destructive anteriority is either an already protected intellectual creation or a trivial 

item, well known, part of the public domain. 

It should be pointed out that the concept of novelty and correlative the one of novelty destructive 

anteriority must be interpreted in relation to the purpose of recognizing each category of intellectual 

creations, otherwise we could not talk about novelty as a general condition of legal protection of all 

categories of intellectual creations, but of novelty as a particular condition applicable only to utilitarian 

creations. In other words, from a conceptual point of view novelty and novelty destructive anteriority must 

be adapted to each category of intellectual creations. This is because each category of intellectual creations 

has a particular purpose, enriching the world cultural heritage in the case of copyright, the development of 

the technique state in the case of utility creations and informing the consumers about the marked goods and 

services. Novelty in the industrial property field is determined according to the prior state of the technique 

and the new technical effect, and in copyright in relation to all pre-existing works and to items in the public 

domain. Correspondingly, anteriority must meet certain conditions to be destructive of novelty, conditions 

which may vary according to the different categories of intellectual creations. To the extent that intellectual 

creation, whether as a whole or through its elements, is not unique reported to the purpose of recognizing 

each category of intellectual creations, this condition of novelty is not fulfilled and we have no legal 

protection title. It is worth to highlight the particular situation of distinctive signs, where the equivalent of 

novelty is the availability that must be reported exclusively to pre-existing rights on the sign. The purpose of 

the trademark as an intellectual creation is always reported to the transactions to be concluded with the goods 

or services identified by the trademark. The trademark has the purpose to identify as quick as possible the 

goods or services covered and consequently informing the consumer
15. The difference between the legal 

protected sign from the public domain elements is given by the distinctness condition, which takes into 

account this aspect also. For example the generic names for certain categories of goods cannot be registered 

as distinctive signs, even if there is no pre-existing right over them, because they do not have the ability to 

perform their function, meaning to distinguish the goods or services of a person from the goods or services of 

another person, the alleged name being an element in the public domain. Relevant in this regard is the letter 

from Thomas Jefferson to Isaac McPherson in response to a request to communicate his opinion on a patent 

granted to Oliver Evans, he uses this opportunity to do a retrospective on the recognized rights of inventors 

by patents, and later to express his doubts regarding the extent to which Evans's device, which consisted of 

several containers could move grain, represents a real invention
16

, it being trivial. Obviously the 

impossibility to acquiring legal protection title can be caused due to failure of the other conditions, novelty 

not being the only one. 

After proving the lack of any anteriority or on the contrary the existence of anteriority, it can 

be established a simple presumption of originality in favor of the oldest intellectual creation. His 

opponent in a judicial proceeding if he alleges that the oldest work is not original, incorporating elements of 

the public domain, without any activity of intellectual creation, or that his work is also original 

independently from the originality of the older intellectual creation, he must prove it on the basis of the rule 

                                                           
14 High Court of Romania, Civil and Intellectual Property Division (2006) - Decision no. 6428/2006 quoted by A. Circa (2013) - 

Reflections on the originality of intellectual work, Law no. 1, p. 130 'the work is original if it is a creation of the one claiming to be 

the author, not a mere copy of the previous one. " 
15  N.S. Kinsella (2001) - Against Intellectual Property, Journal of Libertarian Studies, Ludwig von Mises Institute, p. 44 "from my 

point of view of the consumer's rights are violated, and not those of the trademark holder (...)it seems that under libertarianism, 

regulations in the trademark field gives consumers, and not to those who use the trademark the right to sue those who pirate that 

trademark." 
16 for full text of the letter see http://www.red-bean.com/kfogel/jefferson-macpherson-letter.html   

http://www.red-bean.com/kfogel/jefferson-macpherson-letter.html
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regarding the burden of proof. Thus, as noted by one author
17

, a national court was wrong when it said that 

the absence of a previous copy means that the work is original. In fact, the absence of previous copies gives 

rise to a simple presumption of originality of the work. The one to whom it is opposed can overthrow it by 

showing and demonstrating that the work is original because it incorporates elements of the public domain, 

without any intellectual creative activity, situation in which the effects of simple originality presumption no 

longer subsist. The author could also prove the existence of an intellectual creative activity in relation to the 

elements of the public domain, for example regarding their choice, at their arrangement, function or effect. 

At the same time, to the one to whom the mere presumption of originality is opposed, can invoke the fact 

that his work, even if subsequent, is original and the result of his own original intellectual creation activities, 

which materialized, incidentally, in a work identical to that in favor of which the simple presumption of 

originality operates. In this last case, which represents, as I will show below, a purely theoretical example, 

the simple presumption of originality is not overthrown by simply invoking a personal creative activity 

which would have, incidentally, led to an intellectual creation identical to the previous one, but when this 

personal creative activity is proven. But in this case, purely theoretically, the judge should explain in his 

judgment which he gives, in a credible way using the elements, criteria and objective data, how it is 

possible for two people, by their nature different one from the other, to create identical works. In any 

case, the judge cannot simply accept this "chance" or such a "coincidence" without clarifying it, 

because at that moment the whole legal protection system of intellectual property would be empty in 

content and meaningless, because immediately after such a view would be accepted by the jurisprudence, 

many "coincidences" like the one above would occur, all rights to intellectual creations would thus be 

paralyzed. 

IV. CONCLUSION: NO OPPOSITION BETWEEN ORIGINALITY AND NOVELTY 

This last hypothesis is the best opportunity to clarify the alleged opposition between originality and 

novelty or how an intellectual creation even if it is not new is still original. Above, we have shown that the 

concept of originality, in the context of a comparative analysis with industrial property, appears to be 

different from the novelty condition. Thus, a certain work may bear the distinctive sign of the author’s 

personality and be original without necessarily being new. An example is provided, to illustrate the present 

of originality and the lack of novelty, the situation in which two painters, independently of one another, paint 

same scene, one after the other, concluding that the second work would not be new, however, it would be 

original. This example is provided as is, without any further explanation, even if it is difficult to understand 

why the second painting would not be new. It is hard to believe that it would not be new only because it 

illustrates the same landscape. It could be lacking in novelty, only if it were be a "photocopy" of the first 

painting, meaning a perfect reproduction, but in this case how could it still be original. The example of the 

French doctrine is repeated buy others scholars when they argue "the opposition between originality and 

novelty" when it states that "anteriority does not exclude originality" so that "two very similar creations can 

receive protection if they both illustrate the personality of their author" offering as examples" dictionaries 

and travel guides"
18

. To the same effect, are presented the identical creations of several authors from 

different eras. Thus, in the case of legislation in the inventions field, the second inventor will not enjoy the 

protection afforded by the laws of the invention field, because his invention cannot be considered new. In the 

case of copyright, the second author shall enjoy protection of the work created by him independently, 

provided that it is not the result of copying previous the work. Thus, the second work, which contains an 

independent contribution of talent and work, can enjoy copyright protection in the same way as the first work 

does. Preliminary observations made on the examples given in the French doctrine are applicable in the 

United Kingdom. In one form or another it is highlighted that the work in the field of copyright while not 

new, it is protected to the extent that it meets the standards of originality. Showing the opposite, namely that 

the novelty never comes into conflict with originality and that an original intellectual creation is necessarily 

new, I will contribute with a new argument to thesis supported in this work, meaning that novelty is a general 

protection condition of any category of intellectual creations, no matter if we are dealing with copyright or 

industrial property. 

The argument about differentiating originality from novelty, in the sense that the original work may 

not be new is a naive and dangerous one. Naïve considering that it is very difficult, even impossible, to get 

two identical works to be created independently one from the other. Such a case would be totally 

exceptional. The probability that a work which is not new, but rather identical to one already created, to be 

                                                           
17 see A. Circa  (2013) – Reflections on the intellectual originality of the work, Law no. 1, p. 130 
18 A. Circa  (2013) – Reflections on the intellectual originality of the work, Law no. 1, p. 134. 
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born solely from the work of another author's intellectual creation is as small as the probability that a 

monkey knocking over an inkwell, to reproduce the entire work of William Shakespeare's or at least Romeo 

and Juliet. Such an argument is also dangerous, because admitting the existence of such cases, destroys the 

whole system of legal protection of intellectual property, emptying it of content and purpose, by rising at the 

rank of fundamental difference a completely exceptional case. The copyright legal protection mechanism 

cannot be analyzed with purely theoretical examples, not likely to take place in everyday reality. If the 

doctrine chooses to do so, the result will not be other than to provide an excuse, a scientific justification for 

those who plagiarize. 

In reality, the issue must be put in a different manner. This example of the opposition between 

novelty and originality is given by the doctrine, not to provide a possible defense of those accused of 

plagiarism, but to highlight the difference between copyright and industrial property. Starting with the 

formalities for acquiring the rights in industrial property field, bring it is brought to the doctrine a substantive 

argument, namely that the two conditions for granting legal protection, originality and novelty, are different, 

not only in the sense that originality is something much more than novelty, but that they are different 

concepts because copyright would allow, even in theory, the legal protection of two identical work, as long 

as the condition for intellectual creative activity is met, while within the industrial property such hypothesis 

would be completely excluded. This comparison it is intended to show that industrial property excludes the 

possibility to protect two identical intellectual creations created by two authors, which independently arrive 

at the same result, while copyright allows it. 

Even if you could argued against, that the example on copyright is purely theoretical, being found 

only in the courses of law authors who debated this issue and this exclusion of the other author's identical 

industrial property creation, where intellectual creations are intended for industrial use, so vary widely, 

imposing a greater degree of legal security, which has led to the establishment of the formal process of 

registration, the registration and advertising system of industrial property rights resulting in the exclusion of 

the possibility that a person other than the author of the industrial creation has rights on it, these are not the 

best arguments. This is because industrial property right recognizes the possibility of legal protection of 

two intellectual creations authors in this field who independently arrive at the same result, in the case 

of inventions. More specifically it is about a special provision
19

 of the Romanian Invention Law 64/1991, 

similar to other national
20

 or supranational regulations, which gives a person, author of a utilitarian creation 

identical to a utilitarian creation already protected by a patent, the right to use the invention even after the 

patent has been issued
21

, but only in the quantity existing at the deposit registration date or, where applicable, 

at the date of recognized exceptional priority
22

, the rights conferred allowing personal use, and may not be 

transmitted only together with the whole property of that person or with a fraction of the property affected by 

the exploitation of that invention. 
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19 art. 37 letter b) of Law 64/1991 "It is not a violation of the rights provided by art. 2, art. 34 para. 1 letter a) and b) and of art. 35: 

(...) b) the use of the invention by a person who has applied the invention or has taken effective and serious measures in view if its 

use in good faith in Romania, irrespective of the patent holder and before a deposit of national regulations is established or before 

the date at which start the period of recognized priority; in this case the invention may be used by that person, in the quantity 

existing at the date of the deposit of national regulations or of the recognized priority and the right of use can not be transmitted but 

only with the heritage of that person or with part of the heritage affected to invention operation. " 
20 in this regard article. 35 para. (1) of the Swiss Federal Law on Invention Patents of 1954 as amended: "The patent cannot be 

opposed to that which, being in good faith, prior to the deposit or the priority date, has used the invention in Switzerland in his 

profession or made special arrangements to this end" quote L. Mihai (2002) - Invention. Substantive conditions of patentability. 

Rights, Univerul Juridic Publishing House, Bucharest, p. 146. 
21 the conditions that must be met cumulatively for a third party to invoke, in relation to the patent holder, this legal license: a) there 

is one and the same technical solution with absolute novelty in time and space, which was created independently by at least two 

persons; b) one of them patents as an invention that technical solution; c) the other person has applied the same solution or has taken 

effective and serious measures regarding its use in the state in which the patent was issued; d) this application or, where appropriate, 

taking such effective and serious measures were made prior to the regulating deposit by the person who became the holder of the 

patent or before the exceptional priority raised by this patent owner; e) activities described in subparagraph d) were made in good 

faith and independently from the patent holder. f) activities described in subparagraph d) were not public, not being an anteriority 

which would have removed to the substantive existence of novelty during the patenting of the solution by the person who became the 

owner of the patent see L. Mihai (2002)- Invention. Substantive conditions of patentability. Rights, Univerul Juridic Publishing 

House, Bucharest, p. 142-144. 
22 L. Mihai (2002)- Invention. Substantive conditions of patentability. Rights, Univerul Juridic Publishing House, Bucharest, p. 146-

147 
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WHEN COMMUNICATION IS LETHAL: THE BT DRONE STRIKES CASE AND 

CORPORATE LIABILITY 

Dr. Ozlem Ulgen
1
 

On 26 September 2012, BT Group plc signed an STM-16 fibre-cable contract with the US 

government to supply a fibre-optic communications cable that connects RAF Croughton to Camp 

Lemonnier. RAF Croughton in Northamptonshire, UK, is a US Air Force communications station. 

Camp Lemonnier in Djibouti, East Africa, is the US base for operations by unmanned air vehicles 

(drones) undertaking “targeted killings” in Yemen and Somalia. Since 2002 the US has conducted 

over 300 drone strikes in several countries under a policy to target and eliminate terrorist suspects. 

Strikes have killed alleged terrorists and civilians, such as the relatives of two Yemeni men; 

Mohammed al-Qawli and Faisal bin Ali bin Jaber. On 15 July 2013, Reprieve, a UK-based NGO, 

filed a complaint against BT on behalf of the two men alleging breaches of the 2011 OECD 

Guidelines for Multinational Enterprises. The complaint was filed with the UK National Contact Point 

(NCP) (Department for Business, Innovation and Skills), which is the body responsible for promoting 

and implementing the Guidelines. The NCP’s October 2013 Initial Assessment concluded that the 

complainants “have not substantiated a link between the company’s actions and the issues raised 

sufficient to give it any obligation under the Guidelines beyond a general level of due diligence.” A 

subsequent review of the decision by a Review Committee in January 2014 also rejected the 

complaint on the basis that there had been no procedural failings on the part of the NCP. 

The BT Drone Strikes Case raises important issues about the extent of MNE knowledge and 

complicity in conducting business dealings which are or have the potential to be harmful. With global 

economic power comes corporate responsibility to ensure business activities do not have adverse 

human rights impacts. MNEs cannot avoid responsibility by pleading protection under private 

contractual dealings where there is a clear public interest. MNEs also cannot fulfil this responsibility 

by simply citing the lack of prohibition under national or international law. Many MNEs have 

corporate social responsibility agendas, codes of conduct and guidelines. But these prove impotent if 

not legally enforceable. With these issues in mind, this paper analyses the case in terms of effective 

MNE due diligence practices, identification of business activities which cause or contribute to adverse 

human rights impacts, weaknesses in the NCP complaints procedure, and the possibility of 

establishing corporate liability. 

THE CASE FOR MULTIPLE DERIVATIVE ACTIONS IN EUROPE 

Mr. Georgios Zouridakis
2
 

The recent crisis can be perceived as resulting from an ensemble of factors, one of its components 

being a series of misfeasance identifiable in corporate decision making. Therefore, as a matter of 

natural course of events, the accountability mechanisms in place are being put to question. This article 

examines an “uncharted territory” in the law of public limited companies of European countries that is 

intertwined with private enforcement of directors' duties and meant to address problems arising from 

the growing complexity of inter-corporate structures; "multiple derivative actions".  

Multiple derivative actions, briefly described, are a species of derivative actions; whereas a 

member of a related body corporate (be it a parent company, the holding company of the parent et 

cetera) can bring an action on behalf of the wronged entity. Despite being in place in what can be 

collectively referred to as "common law countries" for some time now, multiple derivative actions are 

nowhere to be found in European civil law jurisdictions; the case of permitting them is not perfectly 

clear under common law either. Expectedly, the literature on shareholders’ remedies in Europe has 

only recently started to develop some interest on the matter. Given thus recent developments in 

English case law and the respective, reignited discussion on the topic therein, it is timely to consider 

                                                           
1 Dr. Ozlem Ulgen, Senior Lecturer in Law and Deputy Director of Research, Birmingham City University. 
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CONFERENCE ABSTRACTS 108  
 
 

© 2014 The Author | ICTBEL & ACIPIL © 2014 FLE Learning 

whether multiple derivative actions are indeed needed in general; and, if so, the grounds on which 

such actions should be permitted. Identifying such a necessity thereof, this study purports thus to 

crystallise the nature of multiple derivative actions and their operation alongside the related 

mechanism of “single” derivative actions. To reach these objectives, this study undertakes an 

examination of selected (common law and civil law) jurisdictions and attempts to draw insights from 

the (rather limited) relevant literature. The comparative study also looks into the compatibility of the 

mechanism with the core company and procedural law principles of both civil law and common law 

countries; particular focus being on the tension between remedying (and deterring) injustice at a 

multi-layered inter-corporate level and respecting the separate corporate personality of the firms 

involved in such litigation. Resulting from this endeavour is the argument that European jurisdictions 

could and should consider introducing multiple derivative actions; the study going further to suggest a 

set of principles to be followed in the introduction of the latter shareholder remedy to a legal order. 

The practical value of this proposed framework resides in providing clear guidance as to what 

conditions claimants should meet in bringing a multiple derivative action; under statute or otherwise. 

FEASIBILITY OF THE CURRENCY UNION IN EAST ASIA VIA THE SVAR 

APPROACH 

Dr. Behrooz Gharleghi
3
 

Following closer monetary cooperation among East Asian countries in recent years, this paper 

empirically investigates the feasibility of forming a currency union in Indonesia, Malaysia, 

Philippines, Thailand, Singapore, China, Hong Kong, Japan, Korea, and Taiwan by examining the 

symmetry of underlying shocks for the most recent period post-crisis (1999 to 2013) and by testing 

correlation in shocks. Using a five-variable structural vector autoregressive model, we identify 

various types of shocks in ten East Asian economies. Impulse response function and variance 

decomposition of shocks are used to identify the size, speed of adjustments to shocks, and the root 

cause of variability in macro variables. Results from VDC analysis show that supply shocks are 

predominant shocks for the variability of average real output for all East Asian countries except Hong 

Kong and Malaysia. In contrast, external supply shocks are predominant shocks for the variability of 

the average price level for all East Asian economies except Japan, Korea, Singapore, and Taiwan. 

Fluctuations in real exchange rates are predominantly generally caused by demand shocks in all East 

Asian countries, except China, Korea, and Singapore. Monetary shocks, external monetary shocks, 

and supply shocks are the predominant causes of exchange rate variabilities for China, Korea and 

Singapore, respectively. Thus, important policy implications are needed in exchange rate regimes in 

these countries. Finally, the results from impulse response function show that the size of disturbances 

is small and hence make these countries eligible to form the currency union. The result from the speed 

of adjustment to shocks shows that adjustment to shocks in East Asia is faster than previous periods 

covered by other researchers. The apparent implication is that, given the disparities, the formation of a 

currency union becomes more feasible for the region during recent years especially after the crisis. In 

overall, empirical analysis suggests the capacity of the sub region comprises of Indonesia, Japan, 

Hong Kong, Korea, Malaysia, and the Philippines to endorse the common currency area. 
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DELAYED AND CANCELLED FLIGHTS IN EUROPEAN CIVIL AVIATION 

Drs. Renzo van der Bruggen
4
 

EU Regulation 261/2004 establishes common rules on compensation and assistance to passengers in 

the event of denied boarding, cancellation or long delay of flights. 

This Regulation provides almost similar rights to passengers of cancelled or delayed flights 

(passengers must be offered reimbursement; meals, refreshments, two telephone calls/e-mails; and if 

necessary, hotel accommodation). However, a financial compensation up to 600 EUR is only allowed 

for passengers of a cancelled flight. While the concept of ‘cancellation’ is defined by the Regulation, 

the concept of ‘delay’ is not. Discussions whether a flight is delayed or cancelled are thus inevitable. 

The criteria used by the Court of Justice of the European Union (CJEU) in order to determine whether 

a flight can be categorised as cancelled or delayed are very casuistic and unpredictable. 

In its Sturgeon case, the CJEU decided that passengers of a delayed flight are also entitled to 

the financial compensation when the delay is minimum 3 hours -which was not envisaged by the 

Regulation. This decision was based on the equality between both groups of passengers. 

Unfortunately, the decision created other inequalities and is not consistent with the Regulation. 

The Regulation also failed to address some of the most pressing problems, and it did not fully 

resolve some of the key issues that it attempted to tackle (e.g. only delay at the departing point is 

taken into account, there is no framework for replacement flights, etc.). As a result, important gaps 

remained, leading to a lack of clarity in theory and in practice. 

To cap it all, not only the scope of the Regulation is unclear (e.g. what to do with stopovers, is 

the Regulation applicable to all parts of the air carriage? Even outside the EU?), questions also arise 

concerning the validity of the Regulation as a whole. The Montreal Convention (to which the EU is a 

signatory) unifies certain rules for international carriage by air, including common liability standards 

in case of delay. Some believe that only the Montreal Convention can apply to these cases, what 

would make the European Regulation invalid. 

To put in practice the Regulation together with the CJEU’s case law is not easy. Airlines, 

National Enforcement Bodies and consumers all interpret the Regulation and the CJEU’s case law in 

very different ways. In 2013 more than 842 million passengers were carried by air in the EU. It is vital 

that all parties in the industry, and the passengers themselves, know and understand the European air 

passenger rights. 

My presentation aims to answer (some) legal and practical questions with a new and 

comprehensive framework. 

TRANSNATIONAL CORPORATIONS AND HUMAN RIGHTS 

Mr. Jilles Hazenberg
5
 

Transnational corporations (TNC’s hereafter) play a confronting role in our globalized world by 

challenging both the power and duties states historically have. Furthermore, the cases in which TNC’s 

infringe upon the ability of individuals, either within or outside of their networks, ability to enjoy the 

content of their human rights make their position even more pressing. Consequently it comes as no 

surprise that a growing number of academics, NGO’s and courts have sought ways to hold private 

actors in general and TNC’s specifically accountable for alleged violations of human rights. These 

factors raise questions whether, and to what extent, TNC’s have duties to avoid harming, protect and 

provide human rights and can consequently be held accountable for violating that duty. TNC’s cannot 

currently be the bearer of any human rights duty under international law. This paper, however, 

critically assesses approaches that either intend to reconstruct TNC’s as relevantly public actors as to 

become the bearer of perfect human rights duties or to reconstruct existing legal mechanisms in order 

to hold TNC’s accountable for infringing upon human rights without the involvement of the state. 

This exclusion is due to the problematic role of states in international legal human rights and in the 
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factual situations involving TNC’s and human rights infringements. The first section of this paper 

clearly disseminates the nature of duties corresponding to human rights and the appropriateness of 

discussing human rights in relation to private actors. I argue that for human rights to have legal weight 

they must be constructed as claim-right which require corresponding bearers of perfect duties. The 

paper’s second section clarifies, through the use of real-world examples and in light of the nature of 

human rights, the ‘problem’ of TNC’s and human rights. Moreover the problematic role states play as 

sole human rights duty-bearers is addressed. The remainder of the paper will review three distinct 

approaches through which TNC’s can be held accountable. The first two approaches, the capacity- 

and publicness-approach, are philosophical and intend to construct TNC’s as relevantly public and 

thereby as bearer of perfect human rights duty. The third approach is a primarily legal approach that 

circumvents assigning human rights duties to TNC’s. It thereby intends to hold TNC’s indirectly 

accountable for human rights infringements through the private enforcement of legal instruments 

other than human rights. It is argued that the philosophical approaches are inherently flawed due to 

confusing human rights responsibility with the ability to be accountable. The third approach is more 

promising because a reinterpretation of existing legal instruments can hold TNC’s indirectly 

accountable for infringements on the ability of individuals to enjoy the content of human rights. Such 

a legal approach shows that, paradoxically, the language of human rights duties is inappropriate and 

counterproductive in holding TNC’s accountable. 

THE DOING BUSINESS INDICATOR IN MINORITY INVESTOR PROTECTION. A 

CRITICAL ANALYSING 

Ms. Neshat Safari
6
 

The dark side of Doing Business. A critical analyzing of the Doing Business Indicators In Investor 

Protection: The World Bank’s Doing Business Report is part of the World Bank’s group effort to 

create an efficient regulatory environment for businesses. 

Every year the report ranks different jurisdictions across the world according to their ability to 

facilitate business activities.  

Among the report’s indexes, the “Protecting investors’’ index measures the protection of 

minority shareholders in listed companies. However, there are significant limitations in the scope and 

contents of this index. 

This paper argues that the protecting investor’s index falls to properly evaluate the different 

mechanisms for protecting shareholders in each jurisdiction. The protecting investor’s survey should 

not be limited to the protection for minorities only in listed companies; also it should consider the 

specificities of legal systems. Numerous of factors, such as the strength of corporate governance and 

the diversity of economical and political environment have significant effect on the mechanisms of 

protecting shareholders. However, the Protecting Investors index fails to cover all those factors and 

uses the same standard in measuring investor protection for different jurisdictions. 

Moreover, the protecting investor’s index ignores the gap between law in theory and law in 

action. It seems that the basis of the survey is the notion that only regulations matter. However, this 

paper argues that the main emphasis should be placed on the role of enforcement of regulations. 

In fact the index should consider whether regulations on protecting investors are adequately 

enforced in each country without any improper influence of the wrongdoers. 

In order to shows the flaws on the investor protection index, this paper will provide some 

examples from the UK and The United States surveys. 
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CAPITAL AS A FACTOR IN BANK RISK TAKING: EVIDENCE FROM NIGERIAN 

COMMERCIAL BANKS 

Dr. Ogochukwu Okanya7
 

Using empirical evidence from Nigerian commercial banks, this paper examines the role of capital as 

a possible factor in bank risk taking. Bank capital is believed to serve the crucial purpose of providing 

a cushioning “shock absorber” effect and so it became important to ascertain what effect bank capital 

has on a bank’s propensity to take more risk. Given the frequent demands that Nigerian banks 

improve on their capital by the regulatory authorities, it became important to determine whether banks 

were more likely to take on more or less risk with higher bank capital. The ratio of risk assets to total 

assets was used as proxy for risk taking while the capital to risk weighted assets was used to proxy for 

bank capital. Our findings show that Nigerian banks increasingly took on more risk as bank capital 

increased over the years. 

Key words: Bank Capital, Risk Taking, Risk assets 

FOREIGN CAPITAL, INVESTMENT, AGRICULTURAL EXPORT AND 

ECONOMIC PERFORMANCE IN SOME SELECTED ECOWAS STATES: A 

PANEL DATA ANALYSIS. 

Dr. Sola Olorunfemi
8
 

The study looked at the impact of foreign capital, investment and agricultural export on economic 

performance in some of the ECOWAS states. While the specific objectives were (i) to evaluate the 

growth rate of foreign debt, investment, and agricultural export, (ii) to determine the structure of 

agricultural export, (iii) to measure the relationship among foreign debt, investment, agricultural 

export and economic performance. The study was carried out on the proposed West Africa Monetary 

Zone (WAMZ) of the ECOWAS countries. These countries are Gambia, Ghana, Guinea, Nigeria and 

Sierra Leone. Data used for this study was extracted from CIA World Factbook. These Data were 

analysed using Panel Data. The fixed effect results indicate positive relationship between GDP and 

each of external debts, agricultural export for animal and agricultural export for vegetable products. A 

1% change in foreign debts, agricultural export for animal and agricultural export for vegetable 

products lead to 4.9, 21.2 and 191.9 percent change in GDP respectively. However, there is a negative 

relationship between GDP and investment. A 1% change in investment, leads to 6.8 percent reduction 

in GDP. However, random effect results indicate positive relationship between GDP and investment. 

The results also show that foreign capital, investment and agricultural export positively affected both 

the foreign exchange reserves and balance of payments for the countries. While only foreign debts 

and agricultural export affect non-economic (infant mortality and life expectancy) performances. The 

study concluded that to achieve rapid economic growth maximum efforts will have to be directed 

toward increasing agricultural export, and that foreign debts should be well directed and investment 

vigorously pursued in each of the countries. 
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SETTLEMENT OF INTERNATIONAL DISPUTES: AN ASSESSMENT OF THE 

ROLE OF THE UNITED NATIONS AND INTERNATIONAL ARBITRATION 

Dr. Ramandeep Chhina
9
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