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INTROVERSION SENTIMENTS, GENDER GAP RECOGNITION AND THE 

PHENOMENON OF POLITICAL MOBILIZATION AMONG WOMEN IN PAKISTAN 

HIRA ZAHID** & SYED TOQUEER AKHTER * 

ABSTRACT 

This study focuses on how Personality Traits and the recognition of Gender Gaps & Gender 

Disparities affect Female Political Mobilization in a Cross-Sectional setting for Pakistan. Women 

have little or no say in decision-making at most levels of the society with only 22.2% of women 

in the Parliament. The significance of women’s political engagement for a sustainable democratic 

institution is being increasingly realized around the world. Two competing econometric models 

namely Weighted Least Squares and Partial Least Squares were used for unbiased-estimation. The 

implications of both the econometric models are rationalized on the basis of attained cross-

sectional data which is ordinal in nature. Introversion sentiments, gender gap recognition with 

respect to socio-economic and political empowerment appeared significant in the study, supporting 

the hypothesis that they are essential for political mobilization. Both governmental and non-

governmental institutions must play significant roles to promote gender equality and empower 

women to instigate political participation.  

Keywords: Women Political Empowerment, Political Culture, Introversion Sentiments, Weighted 

Least Squares, Partial Least Squares  

INTRODUCTION AND RESEARCH CONCERNS 

Gender Socio-Economic Gaps, Female Positionality and Political Mobilization 

Incorporating gender perspectives is a recent phenomenon introduced to gauge the length of 

development in presence of gender disparity in a society. In 70’s Ester Boserup, a Danish 

Economist proved that strategies for social development concentrated on Western, patriarchal 

models. Boserup’s theories used “Women in Development” (WID) approach that later became 

known as the Gender and Development (GAD) approach. Boserup laid emphasis on the exclusion 

of women; highlighting how women’s activities and roles can increase their representation in 

economic and political development. She also stressed upon the fact that social reality is more 

complex where gender differentials exist due to differences in gender relations and the roles 

assigned to men and women.  

Despite the goal set by Beijing Platform for Action1, a lot of progress is needed in order to 

achieve the goal. The average rate representation of women in ministerial positions in the 

developed regions is 28% as compared to only 8% in the South-East Asian, The Pacific, Middle-

East and North American regions.2  

                                                 
** Hira Zahid, Student of B.Sc (Hons) Double Majors in Economics and Finance, Lahore School of Economics (email: 

hirazahid92@gmail.com) 
* Syed Toqueer Akhter, Assistant Professor of Economics, Lahore School of Economics (email: syedtoqueer.research@gmail.com) 
1 Beijing Platform and Declaration for Action, 1995 (This declaration defined a comprehensive framework for change; to provide 

women rights and promote and sustain women empowerment. The declaration aims to achieve gender equality and empowerment 

globally by education, freedom of choice and just and equal opportunities and earnings).  
2 Sepideh Labani, Carla Z. Kaehler, Paula D. Ruiz, Regional Gender Programme in South-East Asia – Stage II: Gender Analysis 

of Women’s Political Participation in 7 South-East Asian Countries: Bangladesh, Cambodia, the Philippines, Indonesia, Sri Lanka, 

East Timor and Vietnam (2008-2009) < 

http://www.bantaba.ehu.es/obs/files/view/Gender_analysis_of_women's_political_participation.pdf?revision_id=79226&package

_id=79202> accessed 2 August 2015. 
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In Pakistan, political disempowerment is fueled by gender disparity. Women lack social 

skills, education and empowerment in the realm of politics. Education plays a vital role in 

awareness and political mobilization. Unfortunately, in Pakistan the net enrollment ratio in primary 

education of girls is 60.7 as compared to that of boys (net enrollment ratio in primary education 

for boys in 2007, 72.1). The Economic Survey of Pakistan stated the female unemployment rate 

has increased from 8.9% in 2010-11 to 9% in 2012-13. Prevailing high fertility rate in the country 

depresses the availability of women for employment and other activities.3 The mean age of a 

mother at her child’s first birth is 23.4years in 2013-14. 4 

Underrepresentation of women from politics and the decision-making areas can be explained 

by gender differentials. As per the MDG 3 which promotes the empowerment of women and 

reducing gaps in gender inequality, Pakistan has achieved the status of employing a large 

percentage of females in parliament in the South Asia region.5 

The MDG 3 is to be assessed by four indicators out of which three indicators show almost 

no progress. The Gender Parity Index6 (GPI) for youth literacy and secondary and primary 

education, the women wage employment in non-agricultural sectors and the number of seats 

reserved for women in the Parliament lack improvement. The Youth literacy GPI increased from 

0.65% in 2001-02 to 0.82% in 2012-13. The GPI for primary education increased from 0.82% in 

2001-02 to 0.85% in 2012-13. The GPI for secondary education increased from 0.75% in 2001-02 

to 0.85% in 2012-13.  The share of women in wage employment in the non-agriculture sector rose 

by 2% from 1991 to 2012. 

The socio-economic status of women in Pakistan can be described as “primitive.” They are 

deprived of basic health care and education; with little or no technical assistance, training and civic 

skills.7 The political status of women is depressing. This can be credited to the discouraging 

political culture of Pakistan and the absence of women political empowerment. Women have had 

no meaningful representation in the country’s legislative forums, in the course of its history. The 

Parliament of Pakistan is bicameral as per the Constitution of 1973; with two components being 

the Senate and the National Assembly. Women’s representation improved steadily over the years 

from 0.9% to 1% in 1990 to 1991 and 18% and 17% in 2011 to 2012 both in the National Assembly 

and the Senate, respectively. Pakistan currently has one of the largest percentages of women 

political office holders in the region of South Asia. At present, the National Assembly constitutes 

of 342 members, with 60 seats being held by women. Furthermore, women parliamentarians have 

contributed by raising resolutions and participating in parliamentary discussions.  

Political mobilization is progressing as women have increased access to politics. In 2008, 

only 16% of positions in the ministry were occupied by females. In Scandinavian countries like 

Norway, women occupied more than half of the ministry roles. Twenty two countries where 

                                                 
3 The Ministry of Finance, Pakistan Economic Survey 2012-2013 (Government of Pakistan, Pakistan) < 

http://www.finance.gov.pk/survey_1213.html> accessed 2 August 2015. 
4 Index mundi – Pakistan mother’s average age at the birth of her first child is 23.4. This statistic is latest; as recent of 2013. The 

average age is calculated using 25 to 29 years old women age bracket.  
5 The Ministry of Finance (n 3) Chapter 10 (The Report suggests that educating females affects their children in getting education 

and leads to a reduction in child mortality rates. Hence, as the mortality rate drops, women give birth to fewer children. This 

increases the availability of women to be employed or work elsewhere).  
6 The World Economic Forum, Global Gender Gap Report 2013 
7 Sepideh Labani, Carla Zabaleta Kaehler, Paula De Dios Ruiz, Regional Gender Programme 

In South-East Asia – Stage II: Gender Analysis of Women’s Political Participation in 7 South-East Asian Countries: Bangladesh, 

Cambodia, the Philippines, Indonesia, Sri Lanka, East Timor and Vietnam 2008-2009  

Under-representation of women is due to lack of social and civil skills, education, training, access to political arena, little or no 

provision of economic resources and political disempowerment makes women less capable of participating in the public sphere.  

http://www.finance.gov.pk/survey_1213.html
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women possess 30% or more ministerial positions are situated in Europe and America. On the 

other extreme, there are 13 states which do not currently have any woman occupying the role of 

ministers. Among the leaders of the world, only seven were women (4.7%). Among the world’s 

192 governments only 8 were headed by women (4.2%).8  

METHODOLOGICAL CHOICES & FRAMEWORK OF ANALYSIS 

Personality Traits and Female Participation in Political Activities 

In this research, introversion sentiments have been measured with respect to the degree with which 

women avoid being in public gatherings. Introversion sentiments hamper voluntary engagement 

as supported by literature. Voluntary engagement is defined by the inclusion of six types of 

activities, sports and hobby’s groups; youth groups; music, dance and theatre; “help” 

organizations; deliberative organizations; religious institutions and civic orientation and 

participation. All the mentioned activities are related to extrovert personality traits that involve 

being in public gatherings, cooperating and participating with individuals sharing similar values, 

beliefs and morals. Thus, the effect of civic participation on stimulating political participation is 

the largest that involves collection of funds, signing petitions, protesting and attending meetings 

with political orientaions. Expressive organizations (sports and hobby’s group) and youth 

organizations have said to have a minor or insignificant impact on political participation. However, 

cultural (music, dance and theatre), deliberative (platforms for political debates and discussions), 

helping (non-profit or welfare organizations) and religious-ethnic organizations (such as churches)  

have a conducive role in political participation. Therefore, introversion sentiments have an inverse 

relationship with participation as individuals need to actively participate in civic activities and 

other organizations that may influence and challenge politics and decision-making. Voluntary 

engagement demands extroverts who actively participate demonstrating high civic and social 

skills.9 

An Overview of Quantification of Personality Traits, Recognition of Gender Gaps and 

Female Political Participation: Data instruments 

The study attempts to decipher how factors such as influence of personality traits; conformance to 

religious practices and codes of sexual harassment; incidence of gender disparity; cultural norms 

and challenges in the society, encourage or discourage political participation. These factors are 

quantified to obtain a holistic understanding of their significance in determining political 

participation.  

The secondary sources of data collection were obtained from JSTOR, Ministry of Finance 

Pakistan, United Nations Development Program in Pakistan and the Election Commission of 

Pakistan. Primary source of data collection is through a survey conducted via personal interviews.  

The survey incorporates one regressand and multiple regressors. The dependent variable, 

“women political participation” is quantified using an ordinal scale from negative five to positive 

five. Positive five indicates high level of political participation and negative five indicates low 

level of political participation. Political participation is measured by conventional and 

unconventional modes of participation such as, voting and elections; volunteering for campaign 

and campaign donation; belonging to an activist group; petitions and boycotts and protests.  

                                                 
8 Julie Ballington, Equality in Politics: A Survey of Women and Men in Parliaments (IPU 2008) 
9 Gian V. Caprara, Shalom Schwartz, Cristina Capanna, Michele Vecchione and Claudio Barbaranelli, ‘Personality and Politics: 

Values, Traits, and Political Choice’ (2006) 27 Political Psychology 1.  
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Personality traits incorporated in the study have significant implications in determining 

women’s political participation. As per the research three personality traits namely, introversion, 

rationality and risk aversion were measured to analyze their significance and correlation with 

women’s political participation. Ordinal scales from negative to positive five have been used to 

gauge the impact of each personality trait in determining levels of political participation. An 

individual is said to be an introvert if her responses are closer to or equal to negative five. She may 

be an extrovert if her responses are closer or equal to positive five on the ordinal scale. An 

individual is said to be rational if her responses are closer or equal to positive five or irrational if 

her responses are closer or equal to negative five. An individual is said to be risk averse if her 

responses are closer or equal to negative five or risk loving if her responses are closer or equal to 

positive five. 

The incidence of sexual harassment in the public sphere is measured using ordinal scale from 

one to five; where five reflects high non-compliance to the codes of sexual harassment and one 

reflects high compliance to the codes of sexual harassment. Such compliance is analyzed in terms 

of incidences of verbal/or written sexual harassment, physical sexual harassment and other types 

of sexual harassment.  

Conformance to religious practices is another variable incorporated in the study. An ordinal 

scale of one to five has been used to measure this; where, one indicates high non-conformance to 

religious practices and five indicates high conformance to religious practices. Religiosity of an 

individual is measured by how frequent she engages in religious practices that may encourage or 

discourage her to actively participate in the public sphere. 

Gender disparity is reflected both at macro and micro levels in the society. Gender gap 

recognition in this study is evident from the prevailing cultural norms in the society and the 

challenges that hinder political participation. Instance of gender disparity from the cultural norms 

perspective can be analyzed by economic disempowerment of women in the society. In Pakistan 

women are the deprived sector of the society who lack resources such as education and training 

and equal opportunities in the society. Thus, economic disempowerment of women ((a cultural 

norm) is measured using an ordinal scale from negative to positive five; where, positive five 

indicates prevalence of positive cultural norms in the society and negative five indicates prevalence 

of negative cultural norms in the society.  

The variable, “challenges” is incorporated in the study to analyze how various factors may 

encourage or discourage women political participation. This variable emphasizes how women 

empowerment is the greatest challenge hindering political participation and when promoted and 

propagated, it can significantly improve women’s political participation in the country over all. 

Thus, women empowerment can then be viewed as a social factor that is measured on an ordinal 

scale of negative five to positive five; where, negative five reflects that this social factor hampers 

political participation and positive five reflects that this factor encourages political participation.  

When considering political empowerment the study emphasizes its impact on political 

mobilization via political interest and political aptitude. Each variable uses an ordinal scale from 

negative five to positive five; where positive five reflects high political aptitude and high political 

interest.  

Study Objectives 

The study focuses on the incidence of women political participation in the light of political 

deprivation and disempowerment. It assesses the fair representation of women in the political arena 

in order to foster and sustain democracy in its purest form. 
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In accordance with Pakistan, it aims to highlight and analyze the bottlenecks that prevent 

women political participation in a meaningful manner and hence determine the factors that obstruct 

their empowerment. It is highly important to analyze women’s participation through various 

conventional and unconventional modes of political participation; the motivators (for eg. political 

empowerment; high political aptitude and political interest) and the de-motivators (for eg. the 

depressing political culture of Pakistan and limited number of seats in the parliament); 

participation in the light of personality traits such as introversion sentiments and risk-aversion; 

compliance to the codes of sexual harassment and religious practices that may facilitate or hamper 

women participation and inevitably, the role of gender differentials in determining political 

participation.    

Women empowerment and political mobilization is a relatively new domain and an 

increasing concern amongst individuals in Pakistan. It is becoming essential for an equitable and 

just democratic polity. Thus, by referring to the literature, studies on women’s political 

participation have been descriptive in nature. There is lack of empirical support and econometric 

analysis with respect to the factors that discourage women’s political engagement in Pakistan. 

Growing concerns of activists and non-government organizations (NGOs) are limited to discussion 

forums and print media. Absence of time-series data and past trends with respect to women’s 

political participation deter progression in quantitative analysis. Therefore, this study focuses on 

women’s political participation using cross-sectional data to derive empirical findings in order to 

conclude its significance for Pakistan.  

Survey Design, Sampling Frame and the Fieldwork 

This cross-sectional research is conducted through a survey comprising of eight sections namely; 

demographic, personality traits, cultural norms, sexual harassment, religiosity, political 

empowerment, challenges and women political participation.  

In the personality traits section, introversion sentiments have an indirect relationship with 

female political mobilization. Hence, introversion sentiments discourage political engagement. 

Gender gaps are recognized with respect to the prevailing cultural norms, political 

disempowerment of women and existing challenges in the society. The prevalence of positive 

cultural norms in the society would ensure higher political participation.  

“Challenges,” section incorporates social, political and cultural factors that may hamper 

women political engagement. However, if such challenges are overcome or they do not exist in 

our society to begin with then women’s political participation can be improved. 

Political empowerment section is broken down into two sub-sections; political interest and 

political aptitude. Both higher political aptitude and higher political interest would encourage 

women’s political participation.  

Women’s political participation section includes both conventional and unconventional 

modes of political participation. These include; voting and elections, volunteering for campaign 

and campaign donation, belonging to an activist group, petitions and boycotts and protests.  

Convenience sampling was done, where a cross-section of females were interviewed. The 

sample includes a proportion of urban, rural, literate, illiterate, house-wives and working women. 

Thirty women were surveyed via personal interviews. As per the potential audience; women from 

the education, medical and banking sector were surveyed as working women; women from Lahore 

were surveyed as urban women; women from Muridke and Kasur were surveyed as rural women; 

women who graduated at bachelor’s or master’s level were surveyed as literate women; women 
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who had no education and were employed in households as maids were surveyed as illiterate 

women and married and unemployed women were surveyed as house-wives. 

Specifications of Alternative Models of Female Political Mobilization and Estimation 

Techniques 

The study is based upon two econometric models. The first model and second model use the 

Weighted Least Squares and the Partial Least Squares (competing model) methods respectively. 

Model estimation has been done using Stata and Minitab statistical software packages.  

Weighted Least Squares solves for heteroskedasticity. The model attempts to estimate 

coefficients, analyze correlations and significance of several independent factors when regressed 

with the dependent factor; ie. women’s political participation.  

Partial Least Squares is a recent technique used to generalize and combine the characteristics 

of both multiple regression and principle component analysis. It is useful to derive estimates given 

a dependent variable with many independent variables. The Partial Least squares model avoids 

any estimation biases that are common in regression analysis by producing estimates with smaller 

standard errors. It is highly useful as Ordinary Least Squares regression completely failed to derive 

estimates for predicting women political participation in this research.  

The implications of both the econometric models are rationalized with the obtained cross-

sectional data. The collected cross-sectional data is ordinal in nature.  

Both the primary model and the competing model use the same dependent and independent 

set of variables that have been quantified using the same measures as explained earlier. However, 

“rationality” as a personality trait has not been incorporated in either of the estimated models due 

to lack of empirical evidence found in literature and its meager impact on women political 

participation in Pakistan. Although the theoretical framework of Rationalization Models in the 

field of political participation makes sense, it has been criticized that incentives that might motivate 

an individual to participate in politics are difficult to quantify and measure. Moreover, often it is 

difficult to measure and quantify benefits and costs related to political participation. Hence, the 

concept of rationality in determining political participation is theoretical and has rare implications 

in the fieldwork. The functional form of the equation in the model is as follows: 

Female Political Participation 

=ʄ(Introversion Sentiments,Risk Aversion,Cultural Norms,Sexual Harassment,  

Religious Practices,Political Empowerment and Challenges)  

MODEL ESTIMATION AND ANALYSIS 

Estimates of Competing Models and Model Consolidation Tests 

The robust regression or the weighted least squares regression (WLS) was run as the first 

econometric model of this paper. The following table represents the Weighted Least Squares 

model estimates and their respective t-statistics that justify significance at 1%, 5% and 10% level 

of confidence. Partial Least Squares model estimates the significance of the model at 5% level of 

confidence. 
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Table 1 Table of Regression 

Note: Below the coefficient value, in ( ) parentheses, we report t-values and standard errors. We 

report t-values in ( ) parentheses for Weighted Least Squares Model and we report standard errors 

in ( ) parentheses for Partial Least Squares Model. * denotes significance at 10 % level, ** denotes 

significance at 5 % level while *** denotes significance at 1 % level.  

Analysis of Findings: 

Introversion and the Intent of Political Mobilization 

Introversion sentiments as per the literature have an adverse impact on women’s political 

mobilization. In this research, introversion sentiments have been measured with respect to the 

Regressor  

 
Regressand: Women Political Participation  
Scale (-5 to 5) 

+5 shows high political participation 

-5 shows low political participation 

 Weighted Least Squares 

 

Partial Least Squares 

 

Introversion Scale (-5 to 5) 

+5 shows low introversion/ high extroversion 

-5 shows high introversion sentiments 

0.1275152*** 

(3.02) 

0.07143 

(27.2354) 

 

Risk Aversion Scale (-5 to 5) 

+5 shows high risk aversion 

-5 shows low risk aversion/ risk-loving behavior 

-0.5446807*** 

(-3.94) 

-0.42934 

(21.0304) 

Cultural Norms Scale ( -5 to 5) 

+5 reflects positive cultural norms 

-5 reflects negative cultural norms 

-0.6090301*** 

(-3.08) 

-0.85469 

(18.4363) 

Sexual Harassment Scales (1 to 5) 

5 shows high non-compliance to codes of sexual 

harassment 

1 shows high compliance to the codes of sexual 

harassment 

-3.140148*** 

(-3.33) 

-3.29341 

(17.1288) 

Religious Practices Scale (1 to 5) 

5 reflects high conformance to religious practices 

1 reflects low conformance to religious practices 

-1.351065*** 

(-4.62) 

-1.01697 

(15.1401) 

Political Empowerment Scale (-5 to 5) 

+5 reflects high political interest and high political 

aptitude 

-5 reflects low political interest and low political 

aptitude 

0.6850837*** 

(5.62) 

0.38757 

(14.9603) 

Challenges Scale (-5 to 5) 

+5 shows challenges that encourage participation 

-5 shows challenges that discourage participation 

0.3530866* 

(1.80) 

0.68516 

(14.9474) 

Constant  -2.419404** 

(-2.10) 

-5.22482 

N= 30 30 

Goodness of fit Estimates 

R2 0.6336 

Adjusted R2 0.4363 

Prob > F 0.0000  

F statistic at(7,13) = 17.67 3.20 

P value   0.034 
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degree with which women avoid being in public gatherings. Introversion sentiments hamper 

voluntary engagement as supported by literature. Thus, the effect of civic participation on 

stimulating political participation is the largest that involves collection of funds, signing petitions, 

protesting and attending meetings with political orientaions. Introversion appears to be significant 

in both the models at 1% level of significance with a p-value of 0.01in the Weighted Least Squares 

model. Thus, supporting the hypothesis that introversion sentiments lead to lower political 

participation among women, estimated by a negative sign in the model. Extroverts are then more 

likely to participate in politics.  

The Partial Least Squares Model is significant at 5% level of significance where its p-value 

is 0.034. Thus, the derived estimates in Partial Least Squares model are consistent with Weighted 

Least Squares estimates. 

Analysis of Findings: 

Impact of Gender Disparity upon Political Mobilization 

Gender disparity is an indirect measure relative to the prevalent cultural norms in the society and 

the economic and political disempowerment of women that obstruct political mobilization and 

their access to political instutions and areas of decion-making. The variable , cultural norms is 

quantified with negative or positive prevailing cultural norms in the society. It is measured with 

respect to the unequal distribution of resources, little or no access to resources and the lack of 

opportunities such as education and training for women that persist in the society. The study 

believes that resource deprivation is an outcome of gender disparity. This gender discrimination is 

perceived as a source of exploitation. Thus, this perception works as a stimulant for political 

participation. This suggests a negative relationship with the regressand meaning, more positive 

cultural norms prevailing in the society, less the participation of women in politics. Cultural norms 

appear to be significant with a p-value of 0.009 in the robust regression at 1% level of significance.  

The variables political empowerment and challenges incorporates gender disparity relevant 

to political disempowerment and conducive or in-conducive challenges prevailing in the society, 

respectively. Political empowerment is measured by high political interest and high political 

aptitude. Political empowerment appears to be highly significant with a p-value of 0.000 at 1% 

level of significance in the robust regression.  

Conducive challenges are measured by the conducive role of political empowerment among 

women to increase their political engagement. Thus, when challenges are conducive, political 

participation will be promoted. Challenges appears to be significant with a high p-value of 0.094 

at 10% level of significance in the robust regression. This can be explained with the persisting 

cultural norms and the patriarchical structure of institutions and decision-making areas in Pakistan.  

Other Key Factors of Female Political Mobilization 

Experimental Economic Modelling and Other Key Factors of Female Political Participation 

A risk averse individual is less likely to participate in politics as compared to a risk-accepting 

individual.10 Therefore, risk aversion is negatively correlated with political participation. Risk 

Aversion appears to be significant with a p-value of 0.002 at 1% level of significance in the robust 

regression. Therefore, higher-risk accepting individuals are more likely to participate in politics.  

                                                 
10 Cindy D. Kam, ‘Risk Attitudes and Political Participation’ (2012) 56 American Journal of Political Science 817 (Risk attitudes 

can predict political participation among individuals. Therefore, individuals who are relatively less risk averse are probably 

participative in politics. However, attitudes towards risk taking behavior cannot forecast the voting turnout). 
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High religiosity refers to high conformance to religious practices. With respect to Pakistan, 

religious practices11 have a negative relationship with political participation. This means that if the 

individual is very religious, she may participate less or may not participate at all in political 

activities. This proposition is true as per the model estimates of Weighted Least Sqaures and Partial 

Least Sqaures. In robust regression Religious Practices appears to be significant with a p-value of 

0.000 at 1% level of significance.  

High non-compliance with the codes of sexual harassment refers to a more insecure 

environment for women to work in. As per the literature, women working at low paid jobs are 

most likely to be harassed; women working at high paid jobs are more likely to be harassed than 

men and divorced and/or 40year old men are more accused of harassment at federal workplace.12 

Sexual Harasmment appears to be significant at 1% level of significance with a p-value of 0.005 

in the robust regression. Hence, the propostion holds true; sexual harassment has an adverse 

relationship with women political participation.  

The findings of Partial Least Squares model are consistent with those of Weighted Least 

Squares model. Partial Least Squares model appears to be significant at 5% level of significance 

with a p-value of 0.034 where all regressor coefficients are justified when regressed with the 

regressand in the applied econometric models.  

CONCLUSIONS AND LIMITATIONS OF THE STUDY 

It is safe to conclude that the discussed conducive and in-conducive factors such as personality 

traits, cultural norms , compliance to codes of sexual harassment and religious practices, and 

political and economic empowerment of women affect female political participation. Introversion 

sentiments, gender disparity and socio-economic and political disempowerment of women 

obstructs women’s polticial participation and their access to political institutions and decision-

making areas.  

It has been established that political empowerment plays a significant role in stimulating 

political mobilization. Introversion sentiments have an adverse impact on political engagement 

that strains women from all kinds of participation. This underlines the significance of voluntary 

engagement and active participation in political activities in order to increase women’s 

representation in all decision-making arenas. Hence, female empowerment programs must be 

encouraged to enhance female participation in voluntary engagement. Strong religiosity hampers 

political mobilization as women are confined to the private sphere, prioritizing religious beliefs 

and values over political interests. 

The established significance of negative cultural norms in the society acts as a motivator for 

women who wish to be a part of the decision-making processes and domains in order to preserve 

their rights and voice their needs. It is wiser to suggest that both private and public sectors can 

play significant roles in promoting gender equality and increasing women’s political interests and 

aptitudes for them to be empowered and politically active.  

                                                 
11Paul A. Djupe and J. Tobin Grant, ‘Religious Institutions and Political Participation in America’ (2001) 40 Journal for the 

Scientific Study of Religion 303 (The author concludes that church-gained community skills and religious traditions do not affect 

political participation directly, among those currently active in religious institutions. However, religious activists only participate 

into politics if they come to see that their religious activities influence politics. Also, those who value religious traditions more than 

political traditions will participate less). 
12 Meredith A. Newman, Robert A. Jackson and Douglas D. Baker, ‘Sexual Harassment in the Federal Workplace’ (2003) 63 Public 

Administration Review 472 (At the federal level, the incidence of sexual harassment is well-known and prevalent across agencies. 

The latest study by the U.S. Merit Systems Protection Board in 1995 examined the nature and extent of sexual harassment in the 

federal government. By any measure, its findings are astonishing where 44 percent of female respondents and 19 percent of male 

respondents have reported to get some form of unwelcome sexual attention during the previous two years). 
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This research is cross-sectional in nature therefore, the transition overtime transcends the 

scope of this paper. The data findings and analysis are gathered from respondents thus, it may be 

subjected to respondent’s biases. Model estimates are entirely based upon the quality of data. 

However, the intent of conducting a survey with quality data was secured and the quality of data 

is said to be from moderate to high. At this level of research it is unfair to assert high 

generalizability due to a comparatively small sample size. The findings of these models might be 

made more accurate if the level of generalizability is enlarged relative to a larger sample size.  
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THE UNLIKELY ECONOMIC TRANSFORMATION: MALAYSIA POLITICAL 

ECONOMY AND PREMATURE DE-INDUSTRIALISATION 

FIRDAUSI SUFFIAN  

 

ABSTRACT 

This paper attempts to explore Malaysia’s political economy in industrial development. Pertinent 

to this regards is that, global capital accumulation induces change in domestic politics preferences 

that are reflected in the industrial development strategy. So this paper aims to elucidate how 

domestic political elites of the state interplays with global capital accumulation strategy, while 

forming domestic industrialist class to strengthen political base support. Though they managed to 

build strong political supports, however schism in the end-state of developmental goals i.e. (i) 

ensure political elites survival (ii) forming domestic class with a politicised developmental policy 

thus resulting a sub-optimal outcome in pursuit of industrialisation. Premature de-industrialisation 

occurs due to weak industrial deepening, this process also result in shifting of domestic politics 

preferences that are related with global capital accumulation and domestic class interest. 

 

Keyword: Industrialisation, de-industrialisation, late industrialisation, post-developmental 

state, domestic politics of trade 

 

INTRODUCTION 

Changes in international capital accumulation analytically alters the domestic economic policy 

preferences. The national economic development mirrors the domestic politics preferences 

reinforced by exogenous factor. Late industrialiser like Malaysia is susceptible to the systemic 

forces of international economic trend. Relying on the global economic vicissitude, Malaysia has 

made defining watershed structural adjustment from primary resource extraction economy to large 

manufacturing activities. As a semi-developmental state, Malaysia adopts flexible state apparatus 

in the market, meaning the state is leveraging on FDI-led export strategy with dependent on foreign 

investor to promote outward oriented economy. Malaysia at its highest achievement became major 

manufacturer of electronics and electrical products in the world market in 1980s till mid-1990s. 

However in-mid 2000s the state has suffered from cul-de-sac growth largely driven by internal 

politics and changes in global trend. The state is also on the verge of premature de-industrialisation 

process.  

This paper will assess Malaysia political economy in developmental progress. Setting out 

the periodization of Malaysia industrial development in phases can provides overall analysis of the 

political economy. This paper concludes that global capital accumulation induces change in 

domestic politics preferences, then reflects in the national development strategy. This paper also 

elucidates how domestic politics of the state strengthen political base support through domestic 

class formation. Schism in the end-state of developmental goals (i) ensure political elites survival 

(ii) forming domestic class colours with ethnocentric policy resulting a sub-optimal outcome in 

pursuit of industrial development. Little industrial deepening due to weak presence of competitive 

industrialist class and implementation of less meritocratic industrial policy that stalls industrial 

upgrading. Premature de-industrialisation occurs because changes global production compounded 

with stalling industrialisation process. Coincides with the interest of domestic political in non-

tradable over tradable sector accelerates the process of de-industrialisation. The extent to which 
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de-industrialisation is bad to the economy remains unclear but shifting to non-manufacturing 

before industrialisation matures and at relatively lower wage reduces expansive growth of the 

countries.  Slowdown of industrial development, it is likely to suffer from the middle-income trap 

problem diminishing industrial sector will lose its ability to ‘pull along the rest of the economy’ 

therefore industrialisation becomes stall.  

MALAYSIA POLITICAL ECONOMY AND PHASES OF INDUSTRIALISATION 

Phase I (1957 – 1970s) 

Malaysia post-independent industrial sectors are confined to primary commodity extraction and 

low-skill manufacturing process1. Due to weak global commodity demand, along with the dire 

need to industrialise the economy, the government embarks on industrialisation based on import 

substitute (ISI) policy. The role of government being limited to provide protection, auxiliary 

support facilities and tax incentives to induce industrial development. The state acts like 

promotional tools, geared to the provision of an investment climate favourable to private and 

foreign company2. The domestic manufacturing activities emphasis on consumer goods and 

attempt to promote ‘learning by doing’ as part of skill acquisition and backed by Pioneer Industry 

Ordinance. Though ISI policy intended to shape domestic competency, however the policy is 

bound to several weaknesses (i) focus on consumer products does not promote endogenous 

technology development therefore aggravated balance of payment (ii) weak linkages between 

domestic and foreign company development (iii) do not reduce unemployment problem because 

foreign company has limited absorptive capacity (iv) surplus production under ISI into export 

market did not take place. In sum ISI strategy in phase I is futile to build endogenous growth3 

The domestic politics at that time attempts to transform the Bumiputra (son of soil) into 

industrial class because this group has weak participation in economic activities4, this leads to an 

income inequality across races.  This prompted the Bumiputra political elites who dominates the 

ruling government United Malay National Organisation (UMNO) to set funds for development 

projects to foster local entrepreneur by providing credits –  such as formation of trustee MARA 

(Council of Trust for the Indigenous People), Malaysia Industrial Development Authority and 

Bank Bumiputra. Though special assistance given to the group but mainly concentrated in small 

rural industries. The lower and middle class Bumiputra demanded for increasing role of the state 

in promoting Malay capitalist. To ease the anger over the income gap between the Bumiputra and 

other races especially the Chinese, so the government provides preferential treatment to Bumiputra 

business in non-tradable sector such as mining, timber and transportation. It is easier to provide 

preferential access to this sector because is highly protected by the state. Although government 

provides ‘economic rent’ to Bumiputra (politically connected one) in non-tradable sector however 

such sector has limited capacity to increase greater productivity growth like industrial sector5.  The 

government efforts focus on non-tradable sector does not foster competitive domestic industrialist 

class, either the government solves the income disparities. In the business sectors Bumiputra still 

unable to compete in the domestic market, let alone in the import substitute industries that 

                                                 
1 Jomo K. Sundaram and Christ Edward, Malaysian Industrialisation in Historical Perspective (Routledge 1993) 
2 Edward L. Wheelwright, Industrialisation in Malaya (University of California Press 1963) 
3 Rokiah Alavi, Industrialisation in Malaysia: Import Substitute and Infant Industry Performance (Routledge 1996) 
4 James Jesudason, Ethnicity and The Economy: The State, Chinese Business and Multinationals in Malaysia (OUP 1989) 
5 Jomo K. Sundaram, ‘Whiter Malaysia’s New Economic Policy’? (1990) 63(4) Pacific Affairs 496. 
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dominated by Chinese families and foreign companies6. This rises the concerns over growth and 

distribution that was expressed in communalist sense. Due to weakness of ISI strategy, 

compounded with income disparities, and high incidence of poverty among Bumiputra prompted 

the government to intervene the market to correct the unequal distribution in the domestic 

economy. Subsequently leads to creation of State Owned Enterprise to accumulate capital on 

behalf of Bumiputra – a pro-poor initiative 

Phase II (1970 – 1980) 
Phase II the government has made important shift from ISI to export oriented industry (EOI) 

strategy, with state direct intervention. The industrial policy at this phase was a reaction to the 

inherent weaknesses of ISI which does not expand the domestic economy. The government shifts 

to EOI through foreign direct investment to promote economic growth. The vast FDI inflow at that 

time was due to the international economic trend that seeks to relocate labour-intensive production 

plant to Southeast Asian regions7. The government introduced Investment Incentive Act 1968 to 

encourage more foreign investor into export-oriented activities. Labour Utilisation Relief was 

introduced, the policy allows MNCs to set rules and regulation in relation to labour. As such, 

MNCs can provide vast employment opportunity to the local, particularly in low skill activities. 

Evidence shows that unemployment rate fell during this period from 8.0 per cent in 1970 to 5.6 

per cent in 19808.  

The government also introduced Free Trade Zone Act 1971 to attract foreign firms in export 

activities. Malaysia has more than ten FTZs which constitutes the highest number of FTZ areas in 

Southeast Asian9. Ironically, Northeast Asian such as South Korea and Taiwan do not have Free 

Trade Zone to promote export activities. The government of Northeast Asia countries used high 

effective rate of protection to foster domestic firms in developing technological capacities10. 

Though formation of FTZ is to promote export-oriented activities however it creates industrial 

dualism – with efficient export sectors operating with duty free imported input on one hand, and 

the domestic market operates on resource extraction and low-end activities on the other hand. In 

the face of dualistic economy the government still attempts to promote direct and indirect linkages 

with foreign firms. Knowing that there is serious deficiency in entrepreneurial knowledge and 

capital investment, the state formed many state-owned-enterprise (SOEs) to engage in various 

economic activities including capital-intensive sector. Although FDI-led export strategy improved 

trade balance and foreign exchange nonetheless focusing on labour-intensive production is not 

sustainable. Over dependent on FDI will result industrial progress but shaped by preferences of 

MNCs, this limits potential to sustain and integrated to the global value chain11.  

The domestic politics at Phase II is a major turning point for the government to increase 

greater direct interventions in the market. The epochal moment of racial riot in 1969 is a response 

to the Phase I inequitable income distribution between the majority Bumiputra and other races 

especially the minority Chinese who dominated trade and commercial activities. Along with 49 

per cent incidence of poverty among Bumiputra, increasingly vocal Bumiputra middle and 

business class have pressured the ruling government United Malay National Organisation 

                                                 
6 Lim M. Hui, ‘Contradictions in the Development of Malay Capital: State, Accumulation and Legitimation  (1985) 15(1) Journal 

of Contemporary Asia 1. 
7 Prema-chandra Athukorala, The Malaysian Economy During Three Crisis (Routledge 2012) 
8 Alavi (n 3)   
9 Yeow T. Chai and Ooi C. Im, The Development of Free Industrial Zones: The Malaysian Experience (World Bank, 2009) 
10 Sundaram and Edward (n 1) 
11 Jeffrey Henderson, The Globalisation of High Technology Production (Routledge 1989) 
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(UMNO) to change the accumulation strategy12. To redress income inequality, the government 

introduced New Economic Policy (NEP) 197013 – it is a form of affirmative action that hold two 

important namely (i) eliminate economic function by race and eradicate poverty (ii) restructure the 

society. The policy also aims 30 per cent Bumiputra ownership of corporate equity by 1990. 

Implicitly the policy focuses on distribution (with strong ethno centric consideration) rather than 

growth. 

Expansion of SOEs intends to accumulate capital on behalf of the Bumiputra who are 

economically disadvantage. The rise of SOEs described as distributional coalition i.e. cartel like 

networks acting in collusion to concentrate wealth which aims to take over companies and increase 

Bumiputra equity14. The state also introduces Industrial Coordination Act (1975) – an act that 

required small Malaysian firms to provide for 30% Bumiputera ownership including foreign 

companies’ equity. There are two main regulatory authorities namely (i) Foreign Investment 

Committee (FIC) - main objective is monitoring and controlling foreign takeovers of Malaysian 

companies’ assets. Any USD 1 million assets acquisition by Malaysian or foreign must go through 

the committee (ii) Capital Issues Committee (CIC): require 30% equity for Malays for approval or 

wish to be public listed. During this period the Chinese capital continues to grow but limited 

because the need to accommodate the existing policies15. Most Chinese owned companies appoints 

prominent Malay into the board of director to secure government rents and credits loan. This is 

also ‘fast-track’ ways to create Bumiputra industrialist class. In 1976 the SOEs also managed to 

take over two main Chinese owned banks namely Malayan Banking and United Banking 

Corporation to strengthen SOEs’ capacity providing credit facilities for Bumiputra. Public 

enterprises also control interests in several foreign companies such as British-owned London Tin 

(now knowns as Malaysia Mining Corporation), Sime Darby, Guthrie Corporation the largest 

British-owned plantation company in Malaysia, Malaysia International Shipping Corporation, and 

leading newspaper in the country News Strait Times.  

Phase III (1980 – 1996) 
Government started another round of ISI strategy in response to the limitation of MNCs led 

industrialisation and the problems of industrial dualism. Little industrial deepening of domestic 

firms in higher value added production was due to low level of local technological capabilities, 

less pressure from the government to deepen industrial linkages and ethnic colouring policy lead 

private sector inefficiency16. During Phase III, Malaysia affected badly by the world economy 

slowdown due to the deflationary intervention of US Federal Reserve chairman Paul Volcker, this 

causes international economy become sluggish and contracted demand for manufacturing goods. 

However when Plaza Accord Agreement was signed in 1985, Japanese Yen increases appreciably 

leads to expansion of Japan industrial production17. Vast relocation of Japanese, Korea and Taiwan 

production plant to Southeast Asian countries due to the rise of real wage in Northeast Asia. 

Malaysia enjoys inflow of FDI but remains in semi and low skill activities. The government 

continues legislate policy in favour of foreign firms such as Promotion Investment Act 1986 and 

                                                 
12 Jesudason (n 4) 
13 Sundaram (n 5) 
14 Ozay Mehmet, Development in Malaysia: Poverty, Wealth and Trusteeship (Insan 1988) 
15 Terence Gomez, ‘The Rise and Fall of Capital: Corporate Malaysia in Historical Perspective’ (2009) 39(3) Journal of 

Contemporary Asia 345 
16 Sanjaya Lall, Malaysia: Industrial Success and the Role of the Government (Edward Elgar 1995) 
17 Prema-Chandra Authokorala, ‘Global Production Sharing and Asian Trade Pattern: Implication for the Regional Comprehensive 

Economic Partnership (RCEP)’ (2014) Working Paper in Trade and Development, Australia National University < 

https://ideas.repec.org/p/pas/papers/2014-16.html> accessed 1 September 2015. 

https://ideas.repec.org/p/pas/papers/2014-16.html
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Investment Tax Allowance. Pioneer Industries Act 1986 replaces ICA 1975 to relax licensing 

requirement to attract private investment that had declined18. 

Government responded to the limitation of Phase II by creating Heavy Industrialisation 

project. This is line with the ‘Look East’ policy – to emulate specific aspect of Japanese and South 

Korea heavy industrial development through state intervention promotes economic growth. Look 

East policy has inspired government managing the economy based on Japanese sogoshosha and 

Korea chaebol model emphasis strong political authority to direct economic goals and government 

bureaucracy to serve the private sector interest19. The heavy industrialisation program is under the 

purview of Heavy Industrial Corporation of Malaysia (HiCOM is a state owned enterprise) aims 

to strengthening backward and forward linkages (especially Bumiputra companies), technological 

transfer, innovation, including development of steel and automobile. The rationale to promote 

heavy industry is that private enterprises reluctant to partake in such sector due to substantial 

capital investment20. However the heavy industrialisation project is a pretext creating more 

Bumiputral industrialist class based on government patronage. The heavy industrialisation is 

described as ‘ethnic bypass’ by ignoring the already established Chinese businesses21. 

The performance of heavy industries is abysmal owing to high capital intensity and long 

gestation period. Expansion of public investment in this sector rose from 300 million in 1980 to 

1.5 million by 198522. Government debts increase from 45 per cent to 68 per cent in 1989 and 

source of financing this investment come from external borrowing23. At the outset, HICOM was 

tasked to build endogenous capacity through industrial linkages however heavy industries are set 

up to serve domestic rather than export market24, partly due to local firm is uncompetitive to have 

access to foreign company R&D and build linkages. Industrial policy is implemented with 

ethnocentric consideration with less meritocratic practices. State created rent embedded with 

political support base agenda rather focus on industrial deepening.  The government pays scant 

attention to existing local firm formed during ISI period, this slow down structural adjustment in 

industrialisation  

The excessive formation of SOEs slows down economic growth and undermines private 

enterprises. Creating domestic capitalist class on the expanse of SOEs is a painful steps, vast 

expansion of SOEs have led to serious fiscal deficit. SOEs grow from 106 in 1970 to 656 in 1980s 

and 1,014 in 1985 with declining return on investment25. Large Bumiputra controlled business 

groups have called for less government interference in the business due to unfair intervention that 

enriches certain individual. This leads to political leadership challenge between Mahathir 

Mohammed, then the president of UMNO and Tengku Razaleigh Hamzah, deputy president in 

1987 that ensues party split26. The internal political tension has pushed the government to reduce 

SOEs expansionary. Privatisation project becomes important agenda among the domestic political 

elites. The international economic condition also timely to push the privatisation agenda given the 

incurring external debts and depreciation of US dollar in 1985. By transferring selective state assets 

                                                 
18 Jeff Tan, ‘Running Out of Steam? Manufacturing in Malaysia’ (2013) 38 Cambridge Journal of Economics 153. 
19 Jomo K. Sundaram and Wee C. Hui, Malaysia@50: Economic Development, Distribution and Disparaties (Strategic Information 

and Research Development, 2014)   
20 Gomez (n 15) 
21 Sundaram (n 5) 
22 Alavi (n 3) 
23 Athukorala (n 7) 
24 Lall (n 16) 
25 Gomez (n 15) 
26 Harold Crouch, Malaysia: Neither Authoritarian nor Democratic (Allen and Unwin 1993) 
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(usually the profitable one) to individuals can create more Bumiputra capitalist. Privatising is a 

boon for the Bumiputra groups who are politically connected particularly to those middle class 

and above which was formed during phase II. The strategy of privatisation is based on preferential 

treatment rather than pick potential entrepreneur27. This is another form of rentier that centralises 

prime minister’s power and ensure political expediency those who received rent for after series of 

bitter contest in the UMNO presidency. The privatisation project has made several individual a 

sudden new rich Bumiputra leading firms such as telecommunication, construction, logistics which 

usually associated with non-tradable sector due to faster and higher return of investment28. 

Although privatisation is seen as reducing state intervention, but privatising state assets based on 

patronage approach meaning there is blurry interlocking interest between private and public sector 

Phase IV (1997 - Present) 

Phase IV is a reaction to the failure of ISI and privatisation project. The fiasco of privatisation 

leads to renationalisation and return of ownership to the state in a form of government link 

companies (GLCs). This mirrors the deficiency of HICOM to address the ongoing industrial 

structural gap in capital-intensive sectors. The domestic firms continues to suffer from weak 

linkages, technological spill over and innovation. Heavy industries dependent upon substantial 

imported intermediate goods and weak local content deduce the domestic industries capacity to 

graduate into higher production. This leads to stalling of technological progress in manufacturing 

sectors in the global production network29. Malaysia suffers from the Asian Financial Crisis (AFC) 

in 1998, when the government considers stock market as domestic capital accumulation associated 

with the privatisation project in phase III has also led a volatile economy30. There are many 

Bumiputra led private enterprises collapse due to their incompetency after the Asian crisis. Prior 

to the crisis there are many Bumiputra listed companies in Kuala Lumpur Stock Exchange, 

prominent one among others Halim Saad and Tajudin Ramli which had secure high ranking in 

Kuala Lumpur Stock Exchange subsequently after the financial collapse no Bumiputra had 

ownership in top ten quoted firm, most owned by Chinese capitalist31 

Malaysia capital market liberalisation is coincided with growing interest of hedge funds and 

institutional investor for emerging market leading to a substantial inflow of foreign fund as 

portfolio investment. Gomez (2009) point out that Malaysia becomes the fourth largest bourse in 

Asia and the fifteenth largest in the world, this constitutes market capitalisation highest in 

Southeast Asia. Between 1989 – 1993 equity market capitalisations as percentage of GDP rose 

from 105 per cent to 342 per cent. Capital market liberalisation has made the domestic economy 

to be vulnerable to speculative attack. By the end of 1997 massive short term outflow of capital 

market lead the composite share price index of Kuala Lumpur Stock Exchange fell sharply by over 

50 per cent, ringgit depreciated against dollar by almost 50 per cent, 7.4 per cent contraction in 

GDP which lead the country in crisis32. During the crisis, Malaysia rejected IMF austerity program 

and responds to the crisis by lifting capital control. The capital control narrowly focuses on short 

term capital flow and deploys fixed exchange rate at Ringgit Malaysia 3.80 to US dollar. The 

government also introduces fiscal and monetary stimulus package as Keynesian-like-therapy to 

                                                 
27 Gomez (n 15). 
28 Chin, Kok Fay and Jomo K. Sundaram, Financial Intermediation and Restraint (Palgrave 2001) 
29 Jeffrey Henderson and Richard Philips, ‘Unintended Consequences: Social Policy, State Institutions and the ‘Stalling’ of the 

Malaysian Industrialization Project’ (2007) 36(1) Economy and Society 78 
30 Athukorala (n 7) 
31 Gomez (n 15) 
32 Athukorala (n 7) 
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the domestic economy. The crisis is short-live and nearly V-shape the economy bounce back by 

mid-2000 with strong recovery in domestic production, employment and low inflation.  

The government wary the emergences of China as central attention in global production 

network. World Bank (2011) reveals that China integrated in the fragmented trade may have some 

adverse effect to Southeast Asia including Malaysia because the state no longer able to compete 

with China in low-cost production. Although ASEAN acting as complementary roles to China33, 

nevertheless as China upgraded into higher production process may undermine Malaysia’s export 

sector. The Government introduced the Second (1996) and Third Industrial Master Plan (2006) 

that focus on industrial upgrading and service industries. Much attention is given to service 

industries instead of addressing industrial gap including tightening labour market. There is an 

upward trend in hiring lower and semi-skilled worker in manufacturing sector according to 

Ragayah (2012) registered foreign in the year 2014 almost reached 2 million which accounting for 

18% of total employment.  Malaysia labour market is lack of engineers and scientists this has been 

a glaring problem that slow down productivity growth. For example, in 2007, Malaysia had only 

729 researchers per million people when there were 7,059 researchers in Singapore and 6,028 

researchers in the Republic of Korea, despite considerable amount of public expenditure is 

channelled to education34. 

During the Global Recession 2008 Malaysia was not badly hit by the global economic 

contraction. Having learnt from the post Asian crises, government resorted quickly to monetary 

expansion plan and introduces fiscal stimulus packages that of similar to Keynesian approach. To 

date the incumbent government led by Najib Razak raises the concern over middle-income-trap in 

Malaysia35. The cul-de-sac growth mainly causes by ‘stalling’ of industrial progress36. The New 

Economic Model 2010 introduced by the sixth prime minister which replaces NDP – the policy 

emphasis on productivity growth based on high value added services and resources based 

industries especially petrochemical, food and pharmaceutical not much attention given to tackle 

the ongoing industrial weakness37. The ruling government also deregulates the foreign equity – 

allows more short-term capital inflow along with portfolio investment38. Selective liberalisation in 

service sectors is implemented to restore Malaysia economic competitiveness to overcome the 

middle-income-trap problem. The extent to which non-tradable and resource based sector could 

push the economy into higher income nation remains sceptical owing to the limitation of such 

industries to pull along the rest of the economy39. To break from middle-income-trap requires 

creation and implementation of sustainable industrial policy, strategic investment on technological 

innovation that is not only relevant to manufacturing but also prepare to promote high end service 

sector. Nevertheless the absence of strong industrial class, while domestic politics is dominated 

with financial rentier in turn influences policy actors to adopt non-tradable sector as priorities.  

Premature de-industrialisation in Malaysia 

De-industrialisation is a shift to non-manufacturing sector, it is usually associated with decline of 

share and output in manufacturing sector. In Malaysia, despite rapid industrialisation process from 

                                                 
33 Greg Felker, ‘Southeast Asian Industrialisation and the Changing Global Production System’ (2003) 24(2) Thirdly World 

Quarterly 255 
34 UNESCO, Science and Technology Report (2010) 
35 New Economic Model (2010) <http://www.epu.gov.my/en/new-economic-model> accessed 2 September 2015 
36 Henderson and Philips (n 29) 
37 Rajah Rasiah ‘Is Malaysia Facing Negative Deindustrialization?’ (2011) 84(4) Pacific Affairs 715 
38 Tham S. Yean and Wai H. Loke, Service Liberalisation: The Need for Complementary policies (Routledge 2012) 
39 Dani Rodrik, ‘Premature De-Industrialisation’ (2015) NBER Working Paper 
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phase I however manufacturing started to show downward trend after 2000s. As industrial 

development taper off, services rises as important sector in the economy (figure 1.1). Structural 

changes begins even before the state assumes final stage of industrialisation process, shifting to 

non-manufacturing sector at relatively lower income per capita (below USD 4000) hence this 

phenomenon is best described as premature de-industrialisation. This is also corresponding to the 

global FDI shifting trend to non-manufacturing sector given the rising price of commodity prices 

including finance, infrastructures, telecommunication and utilities40.  

Figure 1.1 Malaysia GDP % by Sector41 

 

 

 

 

 

 

 

 

 

 

 

The trade 

balance shows 

that the performance of heavy industries such as machinery, transport equipment and professional 

and scientific products recorded negative growth (table 1.2). Despite substantial investment into 

HICOM with protectionist policy to build endogenous technology however the effort seems 

ineffective. Trade performance on resource based and light manufacturing activities recorded 

positive growth. This reveals low-value added activities that is not sustainable in the long run. 

Inability to upgrade into higher tier function in the production network may undermine Malaysia’s 

FDI inflow owing to emergence of the other ASEAN countries such as Vietnam, Cambodia and 

Lao. Athukorala (2014) uncovers that major player in manufacturing industries such as US-Intel, 

Taiwanese-based Hon Hai Precision Industry, Japanese Nidec Corporation and Korean Samsung 

has switched their production plant to Vietnam and Cambodia.  

Table 1.2 Malaysia Manufacturing Trade Balance42 

Sector 1979 1985 1990 1995 2000 2005 2008 2012 

Food & beverage -0.171 -0.327 0.594 0.651 0.52 0.594 0.159 0.166 

Textile & garment -0.058 0.106 0.082 0.122 0.271 0.082 0.302 0.17 

Wood 0.913 0.874 0.66 0.491 0.417 0.66 0.854 0.855 

Chemical -0.71 -0.721 -0.635 -0.428 -0.176 -0.635 0.174 0.001 

Petroleum & coal n.a. n.a. 0.512 0.382 0.379 0.512 0.052 0.051 

Rubber & plastic 0.47 0.113 0.218 0.177 0.106 0.218 0.734 0.733 

Non - metalic mineral -0.335 0.518 -0.464 -0.42 -0.156 -0.464 0.155 0.16 

Basic metal 0.57 0.252 -0.492 -0.517 -0.393 -0.492 -0.393 -

0.317 

Machinery -0.006 -0.071 -0.093 -0.019 0.104 -0.093 0.087 0.007 

                                                 
40 Rasiah (n 37) 
41 World Development Indicator (2015)  
42 Rasiah (n 37). 
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Transport equipment -0.652 -0.624 -0.598 -0.502 -0.518 -0.598 -0.407 -

0.587 

Professional & scientific 

equipment 

-0.477 -0.451 -0.385 -0.279 -0.15 -0.385 -0.322 -

0.327 

Others n.a. n.a. 0.357 0.024 0.223 0.357 0.288 0.291 

 

Table 1.3 Sector Employment Structure, Malaysia 1970 - 2010 (%)43 

As in 2012 service sector contributed 54.6 per cent in Malaysia GDP by sector, such 

significant contribution in the economy also shows that such sector is the primary source of 

employment in the country (table 1.3). Though manufacturing is interrelated to the growth of 

service sector however too much emphasis on service industry does not have the expansive 

capacity to pull the rest of the economy44. Jomo and Wee (2014) argue that manufacturing sector 

is more dependent on its own intra industry transaction for its output growth, services are more 

dependent on manufacturing than on intra industry activities for its growth. Non-tradable sector is 

somehow protected by the government so easier for political elites to allocate rents to secure 

patron-client ties. Many Bumiputra politically linked companies heavily rely on service sector 

because rent-seeking has less market pressure and can yield faster and higher income.  

The rise of large portfolio investment is closely related to the international financial 

liberalisation in the late 1980s after new ‘structural adjustment’ in the international market45 (see 

also figure 1.4). In 1993 there are vast capital inflows to stock market in Malaysia that coincided 

with privatisation projects and open entry and exit capital flows in Kuala Lumpur Stock Exchange. 

Stock market is an avenue for government to create rents for selective distributions to politically 

linked companies for share-for-assets swap and reverse takeover to control quoted company. This 

is another fast track process to form domestic capitalist class. Share prices increases the stock is 

used to secure more loans from banks for further acquisition while develop value of their firm 

including the size of the local bourse. The formation Capital Issues Committee in the 1980s allows 

share to be set below market price for Bumiputra Individual and SOEs. Direct state intervention 

acts as guarantor to increase confidence on certain company and shareholder capital. This gives 

rise to new rich politically linked Bumiputra who has tightly control in majority stake in listed 

companies even in public enterprise46. Government Linked Companies is also listed in stock 

exchange to take advantage of the equity market bubble namely Malaysia Airline (MAS), Malaysia 

International Shipping Corporation (MISC), HICOM to benefit certain individuals Bumiputra who 

hold stake in the SOEs47. Conversely, in line with public spending considerable amount of 

                                                 
43 Department of Statistic Malaysia, Labour Force Survey 2010 (Government of Malaysia, Malaysia) 
44 Adam Szirmai, ‘Manufacturing and Economic Development’, (2011) UNU-WIDER Working Paper No. 75, 1 
45 Jeffrey Henderson, The Globalisation of High Technology Production (Routledge 1989) 
46 Athukorala (n 7). 
47 Jeff Tan, ‘Running Out of Steam? Manufacturing in Malaysia’ (2013) 38 Cambridge Journal of Economics153. 

Sector 1970 1975 1980 1985 1990 1995 2000 2005 2010 

Agriculture 53.5 49.3 39.7 35.7 26 19 16 12.9 11.6 

Mining & Quarrying 2.6 2.2 1.7 1.1 0.6 0.5 0.5 0.4 0.3 

Manufacturing 8.7 10.1 15.7 19.9 25.7 27.1 28.7 28.7 28.3 

Construction 2.7 2.9 5.6 6.9 6.3 8.9 9.2 7 6.4 

Service 20.5 22.5 23.6 26.2 34.5 35.1 37.2 51 53.3 

Total Employment ('000) 3340 3928 4817 5625 6686 8024 8547 10895 11956 
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investment are channelled to non-tradable sector such as construction and infrastructure 

development. Political patronage is the main beneficiaries because most projects are outsourced to 

politically linked companies.  Government has created many Bumiputra capitalists through non-

tradable sector including speculative financial sector. The inflow of PI reinforces the domestic 

capitalist to favour non-manufacturing sectors. Now they are more domestic capitalists holding 

big stake in non-tradable sector and dominating the domestic political sphere this accelerates 

premature deindustrialisation because weak presence of strong industrial class to influence state’s 

policy. 

Figure 1.4 Foreign Direct Investment (% GDP) & Portfolio Investment (BoP current $)48  

 

 

CONCLUSION 

In sum national capital accumulation is analytical linked with international economic dynamics 

and preferences of domestic politics of the state. Political elites has used economic policy to 

shape domestic class formation with strong ethnic consideration. Privatisation and rents are 

used for political based support. Large part of class formation is hinged on non-tradable 

sector over tradable sector. It is obvious the former could yield faster income and to a certain 

extent regulated by the state with less susceptible to the international market condition as 

compared to the latter. The industrial weakness is due to the ineffective industrial policy 

coordination and implementation in upgrading and technological ‘ratchet up’. There is also 

weak initiative to tighten the labour market in the course of upscaling industrial 

development. Stalling in industrialisation process compounded with changes in external 

economic preferences in non-manufacturing sector has permitted premature 

deindustrialisation. This is also coincided with domestic politics preferences in venturing 

non-tradable sector such as service, resources based economy and finance sector. Shifting to 

non-manufacturing sector while industrialisation has not matured reduce expansive growth 

of the countries and diminish the ability of industrial sector to ‘pull along the rest of the 

economy’ therefore the state industrial development will remain stall. 

 

                                                 
48 The World Bank, 2014 World Development Indicator (World Bank 2014) < 

http://data.worldbank.org/sites/default/files/wdi-2014-book.pdf> accessed 2 September 2015. 
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THE VALIDITY OF ELECTRONIC ARBITRATION AGREEMENT IN CONSUMER 

DISPUTES FROM THE PERSPECTIVES OF EU AND CHINA  

JIE ZHENG1 

ABSTRACT 

This paper explores the practical validity requirements of electronic consumer arbitration 

agreement in EU and China. EU has developed a pro-consumer protection system and limits pre-

dispute arbitration agreement in consumer contracts by Unfair Terms Directive in Consumer 

Contracts. China does not ban pre-dispute consumer arbitration agreement as a whole but applies 

standard form contract theories to unfair arbitration agreements. It is important to balance the party 

autonomy of arbitration and consumers’ legal rights in cross-border transactions. For small-claim 

and large-volume consumer disputes, it is suggested establishing a well-functioned consumer 

arbitration system that electronic arbitration agreement can be recognized with conditions. It can 

not only reduce legal cost for disputes but also facilitate electronic transactions with more 

efficiency. 

 

Key words: consumer arbitration agreement; validity; unfair terms 

INTRODUCTION 

Electronic arbitration agreement includes the situations where (i) arbitration agreement is 

concluded via electronic means2 while the arbitration proceeding is still offline and (ii) arbitration 

agreement to resolve disputes via electronic means with online arbitration proceeding. 

The fast development of electronic commerce is owing to its efficiency and convenience in 

transactions. In Business-to-Business (“B2B”) disputes, the problem is less obvious as parties have 

equal bargaining powers to individually negotiate the arbitration agreement. The situation is 

different in Business-to-Consumer (“B2C”) disputes as parties are not in equal positions and 

therefore additional validity requirements are needed. In other words, arbitration agreement in 

consumer disputes shall meet higher validity requirements than in B2B contract. 

In the cases of B2C transactions, businesses usually provide a pre-formulated online contract 

including a dispute resolution clause to save transaction cost and improve the efficiency of the 

transaction. Businesses can use their knowledge and experience to exploit consumers and 

consumers often reliably and predictably fail to read the terms contained in the standard form 

contracts3. In pro-consumer jurisdictions such as the European Union (“EU”), such standard form 

contract may be challenged by the basic contract principle of fairness. However, from an economic 

theory perspective, standard form contracts between businesses and consumers in a fully 

functioned market is beneficial to both parties and “judicial failure to enforce standard terms can 

harm both the businesses and consumers.”4 In jurisdictions such as United States, B2C electronic 

                                                 
1 *Jie, Phd Researcher of Ghent University, Faculty of Law, Department of Interdisciplinary Study of Law, Private Law and 

Business Law, Email: jie.zheng@ugent.be . 
2 These electronic means include but not limited to click-wrap agreement, browse-wrap agreement, emails, EDI, telegram, telex, 

etc. 
3 Michael I. Meyerson, ‘The Reunification of Contract Law: The Objective Theory of Consumer Form Contracts’ (1996) 47 

University of Miami Law Review 1263, 1269-1275. 
4 Robert A. Hillman & Jeffrey J. Rachlinski, ‘Standard-form contracting in the electronic age’, (2002) 77 New York University 

Law Review 429, 432. 
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standard form contracts are given more legal effects and courts will only intervene upon limited 

grounds. 

FORMAL VALIDITY 

National legislations on the formal validity of arbitration agreement are influenced by the 

requirements of international legal instruments, namely the 1958 The Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards (“Convention”) and the UNCITRAL 

Model Law on International Commercial Arbitration5. These international legal instruments have 

imposed writing requirements on the validity of arbitration agreements. Moreover, the 

international development of electronic commerce also promotes the validity of electronic 

contracts. 

International legal instruments on international commercial arbitration 

Article II of the Convention sets out general writing requirements of the arbitration agreement. 

Article II (1) and (2) state that: 

1. Each Contracting State shall recognize an agreement in writing under which the parties 

undertake to submit to arbitration all or any differences which have arisen or which may 

arise between them in respect of a defined legal relationship, whether contractual or not, 

concerning a subject matter capable of settlement by arbitration. 

2. The term “agreement in writing” shall include an arbitral clause in a contract or an 

arbitration agreement, signed by the parties or contained in an exchange of letters or 

telegrams. 

Article II of the Convention does not merely require that arbitration agreements in “writing” 

form, but also that such agreements be either signed or contained in the exchange of letters or 

telegrams. However, it is not clearly stated in the Convention with regard to the definition and 

scope of  agreement that is “signed” and contained in “exchange of letters and telegrams”. This 

arises questions as regards to whether electronic contract can meet the writing requirement of the 

Convention.  

The first approach to embrace the electronic arbitration agreement is to enlarge the scope of 

“writing”. As in Article 7 of the UNCITRAL Model Law of Commercial Arbitration, Option I 

provides a liberal definition of “writing”: “an arbitration agreement is in writing if its content is 

recorded in any form, whether or not the arbitration agreement or contract has been concluded 

orally, by conduct or by other means.”6 It includes any methods that can serve as record of 

agreement including electronic contract. Another legal theory to accommodate electronic contract 

into the scope of the Convention is to interpret Article II (2) of the Convention as a non-exclusive 

list, permitting national laws to add additional categories of “agreement in writing” to the 

international catalogue of those listed in Article II(2)7. The third approach is recommended by 

UNCITRAL Working Group II: it suggests that “article VII(1) of the Convention should be applied 

to allow any interested party to avail itself of the rights it may have, under the law or treaties of 

the country where an arbitration agreement is sought to be relied upon, to seek recognition of the 

                                                 
5 Julian D.M. Lew, ‘The Law Applicable to the Form and Substance of the Arbitration Clause’ in Albert Jan van den Berg (ed), 

Improving the Efficiency of Arbitration Agreements and Awards: 40 Years of Application of the New York Convention (ICCA 

Congress Series, Volume 9, Kluwer Law International 1999) 119. 
6 UNCITRAL Model Law of International Commercial Arbitration, Article 7 (3) (Option I). 
7 Gary B. Born, International Commercial Arbitration (Volume I, Wolters Kluwer 2014) 675. 
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validity of such an arbitration agreement.” 8 The signatory state courts may apply more liberal 

national laws under article VII(1) rather than the stricter requirement of article II(2) of the 

Convention if their domestic laws take a broader definition of the “agreements in writing”. “The 

interpretation adopted by national courts of the Convention’s terms shall be seen as progressively 

elaborating and giving content to the Convention over time.” 9 Although this provides possibility 

to the admission of electronic arbitration agreement, it may also create uncertainty in the 

implementation of the Convention and increase the deviation among signatory states in the 

interpretation of “agreements in writing”. 

National laws on the interpretation of “agreements in writing” 

Although international legal instruments provide legal basis to the validity of electronic arbitration 

agreement, it is still up to the contracting states to the Convention to decide if the condition of 

“agreements in writing” has been fulfilled. Most countries now recognize the validity of electronic 

arbitration agreement but legal requirements may vary from each other. National legislation on 

electronic contracts also promotes the recognition of electronic arbitration agreement.  

EUROPEAN UNION 

Most European member states10 require that an arbitration agreement be in writing but their 

national laws take a liberal approach to what constitutes a “writing” agreement, including emails 

and incorporation by reference.11 Some jurisdictions12 allow agreement to be concluded orally as 

long as there is adequate evidence to show party’s consent. Some jurisdictions13 expressly refer to 

new methods of electronic communication and specify that these instruments meet the “writing” 

requirement. 

Directive 2000/31/EC on Electronic Commerce (“ECD”) established the principle of 

equivalence in electronic contracts to be in line with the UNCITRAL Model Laws. Article 9 (1) 

of the ECD requires the member states to “ensure that their legal system allows contracts to be 

concluded by electronic means and requirements shall neither create obstacles for the use of 

electronic contracts nor result in such contracts being deprived of legal effectiveness and validity 

on account of their having been made by electronic means.” 

Directive 1999/93/EC on Electronic Signatures (“ESD”) defines an electronic signature 

broadly in Article 2: “data in electronic form which are attached to or logically associated with 

other electronic data and which serve as a method of authentication”. It also provides requirements 

to the member states that they shall ensure electronic signature not be denied legal effectiveness 

and admissibility solely because of its electronic form14. 

The ECD and ESD have set a general framework for the recognition of electronic contracts 

in the European Union to promote internal market and intra-community trade but leaves discretion 

                                                 
8 UNCITRAL Working Group II of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Article II 

(2)A/CN.9/WG.II/WP.139, 22. 
9  Born (n7) 665. 
10 Including Spain, Ireland, Belgium, Germany, Austria, Croatia, Hungary, Bulgaria, Poland and Lithuania. 
11 Policy Department for Citizens’ Rights and Constitutional Affairs, Legal Instruments and Practice of Arbitration in the EU 

(2014) 11. 
12 ibid, 43 (for example: France, Scotland, or Denmark). 
13 ibid, 43 (Austrian, Czech and Cyprian laws expressly refer to faxes, telex and e-mail). 
14 Directive 1999/03/EC on Electronic Signatures, Article 5: “An arbitration agreement shall include arbitration clauses stipulated 

in the contract and agreements of submission to arbitration that are concluded in other written forms before or after disputes arise.” 
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to the member states and their national courts with the detailed rules such as admission of 

electronic evidence and types of electronic communications.  

CHINA 

In China, the Arbitration Law15 also requires the arbitration agreement shall be in writing. The 

Judicial Interpretation of the Supreme People’s Court on Several Issues with respect to the 

Application of the PRC Arbitration Law has provided explanation to arbitration in “other written 

form” as indicated in Article 16 of the PRC Arbitration Law which includes agreements for 

arbitration in such forms as a written agreement, a letter, or electronic text (including telegram, 

telex, facsimile, electronic data interchange and e-mail).16 This is in accordance with the writing 

requirements in Contract Law of the People’s Republic of China (“PRC Contract Law”). 

In PRC Contract Law, it is stated in Article 11 that written form includes any forms which 

render the information contained in a contract capable of being reproduced in tangible form such 

as written agreement, a letter, or electronic text (including telegram, telefax, facsimile, electronic 

data interchange and e-mail). The validity of electronic contract has been further confirmed with 

the adoption of PRC Electronic Signature Law (“ESL”) in 2004. Article 4 of ESL specifies, the 

“data message” which gives visible expression to the contents carried and can readily be picked 

up for reference shall be deemed as valid “written form”. It also adopts the functional equivalent 

principle with regards to the validity of electronic signature to handwritten form.17  

SUBSTANTIAL VALIDITY 

Substantial validity touches upon the substances of an electronic arbitration agreement which 

includes the genuine consent of the parties, the legal capacities of the parties and the arbitrability 

of the consumer disputes. 

Genuine consent 

Parties need to conclude the electronic arbitration agreement with genuine consent. In cross-border 

consumer disputes, the arbitration clause is usually included in the click-wrap agreement or 

browse-wrap agreement. It is quite different from traditional arbitration agreement. Just by 

clicking the terms agreement does not necessarily constitute a genuine consent especially in B2C 

contract where consumers are in a disadvantageous position. Neither do they have the equal 

bargaining power to negotiate with the business, nor do they understand the complicated standard 

form contract that is available online. 

On the other hand, there is also a need to protect the security of the transaction and promote 

the development of electronic commerce. Such electronic arbitration agreement can ascertain the 

dispute resolution method and save the transaction cost of the businesses and therefore promote 

the development of small-medium electronic commerce enterprises. Countries from different 

jurisdictions take measures to balance the interests between consumer protection and electronic 

commerce growth.  

                                                 
15 Arbitration Law of the People’s Republic of China (PRC Arbitration Law) (Adopted on August 31, 1994 by NPC), Article 16. 
16 The Judicial Interpretation of the Supreme People’s Court on Several Issues with respect to the Application of the PRC 

Arbitration Law, Article 1. 
17 Electronic Signature Law of the People’s Republic of China (promulgated in 2004 and came into effect on April 1, 2005), Article 

3. 



  
AICLEP 2015 (OXFORD) | CONFERENCE PROCEEDINGS  33  

 

© 2015 The Author | AICLEP © 2015 FLE Learning 

Legal capacities of the parties 

Pursuant to Article V(1)(a) of the Convention, the legal incapacities of the parties under the 

applicable law constitutes the legal basis to deny an arbitral award that is made out of the 

arbitration agreement. Although Article II itself does not mention capability requirement, it shall 

be read together with Article V(1)(a) to incorporate “incapacity” in the requirement of arbitration 

agreement.18 One of the essential features of substantial validity to an arbitration agreement is legal 

capacities of the parties and it becomes more problematic in the case of electronic contracts. The 

identities of the parties are not recognizable through electronic communications. It creates risks to 

the certainty and validity of electronic arbitration agreement. 

“Where specific types of entities are restricted from agreeing to arbitration or even to 

entering into specific forms of contract, resolving the issue necessitates a review of the applicable 

national law which governs the rights and authority of the parties.”19 It is not defined in the 

Convention what is the “applicable law that applied to the parties” in order to determine the legal 

capacities of the parties. According to the private international law rule, the applicable laws to the 

capacity of parties are decided by the closest connecting factors of each jurisdiction including 

party’s nationality, place of business, domicile or residence or place of incorporation. 20  

Arbitrability of consumer disputes 

Article II(1) of the Convention provides that an international arbitration agreement shall be 

recognized if it “concerns a subject matter capable of settlement by arbitration”.21 It has been 

confirmed in Article V(2)(a) of the Convention that an award cannot be recognized or enforced if 

“the subject matter of the dispute is not capable of settlement by arbitration under the law of the 

country where recognition is sought”. It provides non-arbitrability as a legal ground to deny 

recognition and enforcement of international arbitration agreement and awards. “Arbitrability 

determines whether a type of disputes is capable of settlement by arbitration and it draws the line 

between those disputes that may be resolved by arbitration and those that belong exclusively to 

the domain of the courts.”22 

Consumer arbitration is a special category of the commercial arbitration. On the one hand, 

consumer arbitration as a dispute resolution is more efficient and predictable for business. On the 

other hand, it excludes other legal recourses that consumers could have referred to and it is too 

costly for consumers. Moreover, it is argued that consumer arbitration could not provide equal 

opportunities for consumers to bring their claims because consumers are in weaker positions and 

do not have the same resources as the businesses. It has been disputed for a long time whether 

consumer arbitration is arbitrable and if so whether shall be included in the commercial arbitration 

framework or be classified as a separate category.  

In some jurisdiction such as the United States, consumer arbitration is commonly used by 

the businesses in consumer disputes.23 In some jurisdiction such as the EU, specific requirements 

                                                 
18 Born (n 7) 724. 
19 Lew (n 5) 121. 
20 Klaus P. Berger, ‘Re-examining the Arbitration Agreement, Applicable Law Consensus or Confusion?’ in Van Den Berg (ed.) 

International Arbitration 2006: Back to Basic? (Kluwer Law International 2007) 329. 
21 New York Convention, Article 1(b). 
22 Alan Redern and Martin Hunter, Law and Practice of International Commercial Arbitration (3rd edn, Sweet & Maxwell 1999) 

148. 
23 U.S. Supreme Court cases such as AT&T Mobility L.L.C. v. Concepcion, 131 S. Ct. 1740(2011) show its pro-business attitude in 

consumer arbitration. 
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are imposed on consumer arbitration agreements, although in most EU member states consumer 

disputes are arbitrable. 24 In some member states such as Belgium, the validity of consumer 

arbitration is not specifically mentioned in the arbitration law but special requirements are included 

in the consumer protection laws. 25 Whereas in other member states such as Spain and Portugal, 

the consumer arbitration is separated as a distinctive category from commercial arbitration.26 In 

China, PRC Law on the Protection of Consumer Rights and Interests includes arbitration as one 

of dispute resolution methods and consumer disputes are therefore also arbitrable. 27 

NATIONAL CONSUMER PROTECTION LAWS WITH EFFECT TO CONSUMER 

RELATED ARBITRATION AGREEMENT 

EU consumer laws and impact on consumer arbitration agreement 

The objective of the European Union consumer policy is to promote the interests of consumers 

and to ensure a high level of consumer protection.28 The legal basis for the consumer protection 

policy derives from the approximation of national laws which have as their object the 

establishment and functioning of the internal market of the union.29 Measures to be taken shall be 

necessary to achieve the aim of establishing an internal market in which goods, persons, services 

and capital can move freely.30 Several EU legal instruments are essential to assess the validity of 

a consumer dispute resolution agreement. 

Article 6 of the European Convention on Human Rights31 provides the individuals with a 

basic civil right of action. It ensures that “anyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal established by law”.32  

The Consumer Alternative Dispute Resolution (ADR) Directive33 is an innovative 

instrument in promoting consumer’s access to justice. It sets out certain quality standards for the 

out-of-court dispute resolution to consumer disputes. Article 10 of the Consumer ADR Directive 

requires “the member states shall ensure the agreement between a consumer and a trader to submit 

complaints to an ADR entity is not binding on the consumer if it is concluded before the dispute 

has materialized and if it has the effect of depriving the consumer of his right to bring an action 

before the courts for the settlement of the dispute.” 

This is in line with Article 3 of the Unfair Terms Directive in Consumer Contracts34 which 

also excludes the unfair terms that have not be individually negotiated and causes imbalance in the 

parties’ rights and obligations arising under the contract to the detriment of the consumer. Such 

unfair terms for example have the effect of “excluding or hindering the consumer’s right to take 

                                                 
24 Legal Instruments and Practice of Arbitration in the EU, (n 11) 205. 
25 Maud Piers, ‘Spillovers of European Consumer Law: Validity of Arbitration Agreements…And Beyond’ (2011) 22(4) The 

American Review of International Arbitration 636. 
26 Spanish law requires consumer arbitration to be conducted by certain consumer arbitration bodies. See Strong, S.I. ‘Collective 

Consumer Arbitration in Spain: A Civil Law Responses to US-Style Class Arbitration’ (2013) 30(5) Journal of International 

Arbitration 495. 
27 PRC Law on the Protection of Consumer Rights and Interests, amended on October 25, 2013, Article 39. 
28 Consolidated Version of the Treaty on the Functioning of the European Union (TFEU), [2012] OJ C 326/47, Article 169. 
29 TFEU, Article 114. 
30Consolidated Version of the Treaty on European Union [2012] OJ C326/13, Article 5(4), principle of proportionality. 
31 Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms [1950], amended by protocol 

No. 14 on 1 June 2010. 
32 ibid. 
33 Directive 2013/11/EU of 21 May 2013 on Alternative Dispute Resolution (ADR) for Consumer Disputes, [2013] L 165/63. 
34 Directive 93/13/EEC of 5 April 1993 on Unfair Terms in Consumer Contracts [1993] OJ L95/32 (Directive on Unfair Terms in 

Consumer Contracts). 
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legal action or exercise any other legal remedy, particularly requiring the consumer to take disputes 

exclusively to arbitration not covered by legal provisions”35.  As illustrated by the European Court 

of Justice in Case C478/9936, Annex 1 is only an indicative and non-exhaustive list of terms which 

might be considered as unfair and therefore terms listed in Annex 1 are not necessarily unfair and 

terms not within such list can also be unfair. For the implementation of the Unfair Terms Directive 

in Consumer Contracts, some member states take a black list approach which forbids all the unfair 

listed terms while others take a grey list approach and leave these terms to be decided case-by-

case. 

Different levels of national consumer protection laws have influenced on the validity of 

consumer arbitration agreement. Some countries like France differentiate between domestic and 

international arbitration. Although France bans domestic consumer arbitration as a whole, it leaves 

open to international consumer arbitration. Other countries, like Austria, strictly forbid pre-dispute 

consumer arbitration agreement but offers the possibility to post-dispute consumer arbitration 

agreement with extremely stringent conditions. These stringent conditions will narrow down the 

possibility of the conclusion of an electronic arbitration agreement even after the disputes arise. 

The English arbitration rules give a clear indication to the validity of consumer arbitration 

agreement by setting a minimum requirement for the claim amount of €5,000. For the claim above 

such an amount, it applies the same fairness standard in Unfair Terms Directive in Consumer 

Contracts. German rules are considered to be more neutral in balancing the interests between 

businesses and consumers. It adopts a general unfair terms criteria in standard contracts without 

distinguishing between B2C and B2B contracts.37 Moreover, it does not forbid pre-dispute B2C 

agreements, but further requires parties to produce a separately signed arbitration agreement. At 

the same time, such document shall have contents only concerning arbitral proceedings unless they 

are executed in a notarized record.38 

Pre-dispute arbitration clauses in B2C standard form contracts are unlikely to be enforced 

by the national courts in EU member states as it deprives consumers of their fundamental access 

to justice by limiting dispute resolution only to arbitration. However, although a total ban on pre-

dispute arbitration agreement could increase legal certainty and prevent any abuse of power by the 

business in electronic transactions, it would also increase the transaction cost which will finally be 

imposed on consumers. With the advent of the digital age, pre-dispute arbitration clause also has 

its practical value as an alternative to court proceeding. 

Most EU member states hold the view that after disputes arise, consumers have better 

understanding of the legal issues and shall therefore be allowed to conclude an arbitration 

agreement with businesses. This leads to the development of a new mechanism, the online dispute 

resolution platform set up by the EU to solve post-dispute consumer disputes.39 The platform will 

provide consumers with online access to ADR entities in all EU member states to solve consumer 

disputes. 

                                                 
35 Directive on Unfair Terms in Consumer Contracts, Annex 1(q). 
36 Case 4-789/99 Commission of the European Communities v. Kingdom of Sweden [2002] ECR I-04147, para 22. 
37 German Civil Code (BGB), section 305-310. 
38 German Code of Civil Procedure (ZPO), section 1031(5). 
39 Council Regulation (EU) No 524/2013 on online dispute resolution for consumer disputes [2013] OJ L165/1. 
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Chinese consumer protection laws with effect to consumer related electronic arbitration 

agreement 

In China, consumer protection laws also play an important role in regulating consumer contracts 

that are pre-formulated by businesses. It is included in Article 39 of the PRC Law on the Protection 

of Consumer Rights and Interests that arbitration is one of the dispute resolution approaches40 in 

settling consumer disputes. However, there are no detailed rules regarding the legal requirements, 

procedures or enforcement measures of consumer arbitration at the national level. In practice, local 

arbitration institutions have developed their own consumer arbitration rules for the lack of 

uniformed rules at the national level. 

An arbitration agreement shall be in the forms of arbitration clauses that are stipulated in the 

main contract or a written arbitration agreement before or after disputes arise.41 Such an arbitration 

agreement shall include: (a) a clear expression of the parties' intention to submit disputes to 

arbitration; (b) a description of the subject matters to be arbitrated; and (c) identification of the 

arbitration institution selected by the parties to administer arbitrations. 

In practice, a consumer arbitration agreement is rarely concluded before disputes arise 

because the requirement of PRC Arbitration Law on the arbitration agreement is strict and parties 

are not accustomed to solve consumer disputes by arbitration. In the context of electronic contracts, 

the dispute resolution clause is often embedded in the User’s Agreement or Terms and Conditions 

of the website and consumers do not always check and read these through the provided hyperlink. 

There is no direct case laws in consumer arbitration agreement but there are case laws in consumer 

related choice-of-court agreement showing that the standard form contracts that are displayed in 

inconspicuous position on the website shall be void. Pursuant to Article 39 of the PRC Contract 

Law, standard form clauses shall be drafted in accordance with the principle of fairness to stipulate 

rights and obligations of parties and businesses shall draw the other party’s attention to clauses 

that have the effect of exempting or restricting liabilities of the drafting party. It can be estimated 

that the validity challenge to standard form contract in consumer choice-of-court agreement also 

applies to consumer arbitration agreement.  

In order to develop consumer arbitration in China, local authorities tend to give a more 

flexible interpretation to the validity of the consumer arbitration agreement. For example, article 

105 of Arbitration Rules of Guangzhou Arbitration Commission and article 3 and 4 of Consumer 

Dispute Arbitration Rules of Jin Men Arbitration Commission have specifically indicated 

conditions for reaching a consumer arbitration agreement: “When the business has made an offer 

to arbitrate in the forms of ‘reputation card’, ‘warranty certificate’, ‘industrial convention’ or other 

written forms, as soon as consumers have submitted arbitration application to the arbitration 

commission, an arbitration agreement is regarded to be concluded between businesses and 

consumers. When parties have orally agreed to solve consumer disputes by arbitration, after such 

statements being recorded by the arbitration institution, an arbitration agreement is therefore 

concluded between parties. It is regarded as an extension to the legal requirement of arbitration 

agreement in “writing” to consumer disputes because there are two systematic barriers for 

consumer arbitration in China. Firstly, both businesses and consumers lack the will to conclude an 

arbitration agreement before disputes arise. The second barrier to consumer arbitration agreement 

is the non-existence of specified consumer arbitration institution in China and therefore it is 

difficult to select the exact arbitration institution in the agreement in advance. Consumer 

                                                 
40The dispute resolution approaches include: conciliation, mediation, arbitration, litigation and administrative complaints. 
41 PRC Arbitration Law, Article 16. 
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arbitrations are mostly integrated in the existing commercial arbitration commissions under the 

leadership of the government authorities such as State Administration for Industry and Commerce 

and China Consumers’ Association (CCA) or incorporated into the industry sectors such as Auto 

Trading Arbitration Commission in Hangzhou. 

Evaluation of consumer arbitration and future development for electronic arbitration 

EU consumer arbitration is restricted by the ban of pre-dispute consumer arbitration agreements 

for consumer protection and consumer arbitration agreement is allowed only after disputes have 

been materialized. EU laws on consumer protection to a certain extent force businesses to include 

dispute resolution clause to the advantage of consumers. However, it may also suppress 

businesses’ interests in electronic commerce transactions. The pre-formulated consumer 

arbitration agreement can ensure legal certainty and reduce commercial risk for businesses as far 

as it is not contrary to the requirement of good faith. 

The arbitration system of China is designed for commercial disputes and not for small claim 

consumer disputes. Commercial arbitration is designed with more complicated procedures and 

higher expenses compared with consumer arbitration.  Therefore, certain tentative measures are 

taken to accommodate consumer disputes with arbitration. The validity scope of consumer 

arbitration agreement has been enlarged by regional arbitration rules which neither require specific 

arbitration institution to be identified nor written arbitration agreement to be concluded before 

disputes arise. This can be seen as a progressive approach to promote consumer arbitration in 

China due to the fact that consumer arbitration is not as popular as other available legal remedies. 

However, whether by including an arbitration guarantee clause in the “reputation card”, “warranty 

certificate” or “industrial convention” of businesses would constitute “real consent” in arbitration 

is a controversial issue as these promises are sometimes imposed by CCA or trade unions to better 

protect consumers. PRC laws and jurisprudence both do not give a clear answer to the validity of 

pre-dispute consumer arbitration agreement. As PRC Arbitration Law takes a restrictive 

requirement of the validity of arbitration agreement, it shall loosen the requirements on consumer 

arbitration agreement and further increase the flexibility of a consumer arbitration agreement to 

promote the development of consumer arbitration. It can be realized either by drafting a set of 

national level consumer arbitration rules or inserting exceptional consumer arbitration rules to 

PRC Arbitration Law. 

CONCLUSION 

In order to promote the development of electronic commerce and efficient electronic transactions, 

arbitration agreements shall be granted legal effects in consumer contracts with certain conditions. 

However, giving more flexibility to B2C electronic arbitration agreement would to certain degree 

sacrifice the binding nature of arbitral awards as a result of balancing conflicting interests between 

businesses and consumers.  

Whether pre-dispute consumer arbitration agreements shall be restricted largely depends on 

the development of consumer arbitration system in each country. Under the assumption of a well-

functioned consumer arbitration system, arbitration clause shall be conditionally allowed in terms 

agreement provided by businesses through their websites even before disputes arise to ensure the 

effectiveness and efficiency of electronic transactions. A valid pre-dispute arbitration agreements 

shall include an arbitration agreement in a conspicuous position of the website, showing knowing 
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consent42 of the consumers and with signature of the parties in a separate document apart from the 

main contract. 

It is suggested that a unilaterally binding arbitration agreement would better serve both the 

interests of businesses and consumers.43 Such a unilaterally binding arbitration agreement only has 

binding effect on businesses so that consumers still have rights of legal actions if they are not 

satisfied with the arbitral awards. 
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FISCAL DEFICIT AND INFLATION: CAUSALITY AND CO-INTEGRATION; THE 

CASE OF PAKISTAN 1976-2011 

BILAL MUHAMMAD YASEEN1 

ABSTRACT 

High fiscal deficit is root of many economic problems faced by a country, whether developed or 

developing. Pakistan is facing consistent and continuously rising fiscal deficits. In addition to the 

rise in fiscal deficits, inflation is also on the rise over the past few years. There is a constant debate 

over the relationship between the two variables and it is unclear as to fiscal deficit are the cause of 

rise in inflation or it is the other way around or no relationship. This paper estimated the causality 

and co-integration between fiscal deficit and inflation for Pakistan using time series data from 

1976 to 2011. Augmented Dickey-Fuller and Phillips-Perron tests used to check whether the 

variables are stationary or not, along with the Johansen (VECM) approach employed for research 

analysis for long-run and short-run relationship. It is estimated that there is a long-run relationship 

between inflation and fiscal deficit confirming their co-integration and fiscal deficit granger causes 

inflation. 

KEYWORDS: Fiscal Deficit, Inflation, Granger Causality, Co integration, VECM. 

INTRODUCTION 

Pakistan being a developing country is faced with several recurring problems. High and increasing 

fiscal deficits are one of those problems that are the root of several other issues. Inflation is one 

factor that is influenced by high fiscal deficits. Fiscal deficit is the difference between 

government’s total receipts and total expenditure while excluding borrowings, both internal and 

external. Fiscal deficit can be further divided into two parts; first is the difference between current 

receipts and current expenditure which is also called the revenue deficit while the other part is the 

capital expenditure.2  

There are a lot of researches that are being done on the relationship between fiscal pressure 

and inflation, and there are mixed views on whether there exists any such relation. Problems such 

as the one discussed above gives rise to other problems such as decrease in economic growth, 

standard of living and decline in other social and economic indicators. 

Pakistan decided to borrow externally in the 1950’s and 60’s to increase the rate of growth 

of the economy. The external borrowing would increase the domestic saving rate and funds would 

be generated to pay off the debt. In the 1970’s the economic growth rate slowed, however, the 

external borrowing situation was deemed to be effective and the country kept borrowing from 

external sources. In the 1980’s the Afghan war resulted in the country accumulating massive debt 

which caused a lot of problems for the government to pay back the owed amount. The aftermath 

of the borrowing led to debt roll-over situation where Pakistan paid off the owed debts through 

additional borrowing3.Another reason to borrow was to finance the growing budget deficits which 

stood at in excess of $2.1 billion (bn) in 1976 (economic survey). Pakistan had been in no position 

to correct their excess of expenditure over revenues since the 70’s and the fiscal deficit kept rising 

                                                 
1 Bilal Muhammad Yaseen, Lecturer, Department of Economics, University of Central Punjab (UCP), Lahore, Pakistan 

bilal.m.yaseen@gmail.com 
2 Khalid M. Amama and Muhammad A. Khan, 'Fiscal Deficit And Its Impact On Inflation, Causality And Co-Integration: The 

Experience Of Pakistan (1960-2010)' (2011) 5 Far East Journal of Psychology and Business 51. 
3 Eatzaz Ahmed and Ayaz Ahmed, 'A Simulation Analysis Of The Debt Problem In Pakistan' (1988) 37(4) The 

Pakistan Development Review 355. 
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with a few years as exception where the country managed to decrease their deficits. In 2011, the 

budget deficit of Pakistan stood at a staggering $7.6 billion and 6.3percent of GDP. The level of 

inflation in Pakistan had always been on the rise and had been in excess of 10percent per annum 

since 1970’s. The only period of relative stability in prices were achieved during 1998-2003 when 

inflation was only at around 4.5percent annually4. After 2003, inflation took another U-turn and 

started increasing at an alarming rate in excess of 13percent per annum. The inflation rate increased 

drastically in 2008 to 21percent and then fell to a relatively high 13.5 percent in 2009 and was at 

14 percent in 2011, which is an alarming sign for the economy whose purchasing power has been 

falling drastically over the past few years. 

The linkage has been established according to the data which suggests that over the periods 

when fiscal deficits were on the rise, so were the levels of inflation. This linkage has been found 

by several authors who analyzed the relationship between fiscal imbalances and inflation. Agha 

and Khan (2006), Sarfraz and Anwar (2009), Ammama, Mughal and Khan (2011) and Catao and 

Terrones (2005) found significant relation between inflation and fiscal deficits in the economy.5  

This paper empirically analyzes the relationship between fiscal deficits and inflation and try 

to find a causal link between the two for Pakistan. The next section analyzes the literature that has 

been written on the related topic. The third section is on data and summary statistics followed by 

the section of of methodology in which an explanation of the econometric models such as Johansen 

Co-integration Approach using Error Correction Model is discussed. The last section summarizes 

the results and offers an insight to policy making and scope of future research.  

LITERATURE REVIEW 

Economic theory states that fiscal deficits lead to higher inflation through money supply that would 

be required to finance the deficits6. Empirical evidence on the other hand suggest otherwise. Cata˜o 

& Terrones (2005) used a unique approach to model the relationship between fiscal deficits and 

inflation.7 The approach used intertemporal optimization model to relate inflation with fiscal 

deficits through inflation tax. This approach introduced non linearity into the model which had not 

been used in the previous studies relating to this matter. The results of the approach implied by 

Cata˜o & Terrones (2005) show a significant relation between inflation and fiscal deficits for 

developing countries that have high inflation problems, however, the results suggested no relation 

between the two variables in question for developed economics with little or no inflation. 8 

The IS/LM model illustrates that a larger fiscal deficit will resultantly increase the prevalent 

interest rate in the economy. Kia (2006) highlights that an augmented government spending shifts 

the IS curve outwards, increasing output and interest rate simultaneously.9 This increase in the 

interest rate will decrease the amount of investment in the economy – keeping in view the inverse 

nature of relationship between the two variables – lowering the net domestic investment. A 

resultant decrease in the aggregate supply (AD/AS) leads to an increased price level in the 

economy i.e. inflation. There is a list that has been developed and it enlists the factors influencing 

                                                 
4 Asif I. Agha and Muhammad S. Khan, 'An Empirical Analysis of Fiscal Imbalances and Inflation in Pakistan' (2006) 2 (2) SBP 

Research Bulletin 343. 
5 Ayesha Sarfraz and Mumtaz Anwar, 'Fiscal Imbalances and Inflation: A Case Study of Pakistan' (2009) 29(1) Pakistan Journal 

of Social Sciences 39. 
6 Luis Cata~o and Marco Terrones, 'Fiscal Deficits And Inflation' (2005) 52 Journal of Monetary Economics 529. 
7 ibid 
8 ibid 
9 Amir Kia, 'Deficits, Debt Financing, Monetary Policy and Inflation In Developing Countries: Internal Or External Factors? 

Evidence From Iran' (2006) 17(5) Journal of Asian Economics 879. 
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the rate of inflation – targeting primarily the developing countries. Kia (2006) incorporated 

quarterly data on Iran in his study and concluded that in a long-run perspective, higher exchange 

rate leads to higher price i.e. inflation and that fiscal policy is an effective tool to curb inflation. 

However, external financing of the fiscal deficit might prove to be a fruitful tool for reducing 

inflation in the long-run but will create uncertainty and ambiguity in the short-run.10 For a concrete 

analysis, Kia (2006) divides the factors incorporated as internal and external. Government deficits, 

debt financing, monetary policy and structural regime changes are classified as internal factors 

while terms of trade and the attitude of the rest of the world towards Iran i.e. sanctions, embargos, 

wars etc are incorporated as external factors. The paper concluded that the factors affecting 

inflation are internal rather than external in a longer-run scenario.   

Studies in the past have suggested that the growth of money supply in excess if the economic 

growth leads to inflation, however, budget deficit is also one of the reason for the change in price 

level. Chimobi & Igwe (2010) identify Money Supply, Inflation and Government deficit as a 

universal phenomenon and hence attempt to relate the change in price level with the level of fiscal 

deficit.11 While conventional economists continue to advocate the rate of growth of money supply 

being greater than the rate of growth of the economy as the primary reason for inflation, there are 

studies available which augment the argument of budget deficit being a catalyst for inflation in the 

economy. The Johansen co-integration test was employed, suggesting the presence of a strong 

long-term relation exists between inflation and money supply in the economy. Moreover,  the 

results indicated that money supply causes budget deficit; inflation and budget deficit conform a 

bilateral causality and the relation between money supply and inflation proved to be conventional 

i.e. increase in money supply leads to inflation.  

A Research was conducted to determine the relationship between budget deficit and 

inflation, based on data from thirteen Asian developing countries, namely; Indonesia, Malaysia, 

the Philippines, Myanmar, Singapore, Thailand, India, South Korea, Pakistan, Sri Lanka, Taiwan, 

Nepal and Bangladesh. This study found the existence of long-term relationship between inflation 

and budget deficit while considering the presence of money supply as third variable).12 Results of 

the analysis estimated that in the long run, budget deficits and money supply both granger cause 

inflation. In the short run, budget deficits and inflation do not affect each other significantly. 

One implication of huge levels of debt stock as discussed by Davig, Leeper and Walker 

(2010) is that it puts tremendous pressure on inflation whenever rigorous monetary policy is used 

to control the level of nominal debt. The use of monetary policy increases the level of inflation 

which in turn devalues the level of debt owed by any country. Davig, Leeper and Walker (2010) 

used a rational expectations framework by employing neoclassical growth model to estimate the 

implications of high levels of debt and to understand the consequences of high inflation on the 

debt levels of advanced economies. The results suggested that due to high levels of debt, high 

levels of inflation is possible but only in the short run and has an extremely low probability. Due 

to high use of monetary policy, household attach more probability to inflation expectations, this 

results in an overall rise in inflation levels which pose a challenge to the central bank if they are to 

control the increasing levels of inflation. The results of the analysis conducted by Davig, Leeper 

and Walker (2010) further state that the time at which a policy mix is implemented also effects the 

                                                 
10 ibid 
11 Omoke P. Chimobi and Oruta L. Igwe, 'Budget Deficit, Money Supply And Inflation In Nigeria' (2010) 19 European Journal of 

Economics, Finance and Administrative Sciences 52. 
12 Muzaffar S. Habibullah, Chee-Kok Cheah and A. H. Baharom, 'Budget Deficits And Inflation In Thirteen Asian Developing 

Countries' (2011) 2(9) International Journal of Business and Social Science 194. 
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inflationary expectations as well as the policy mix itself. There are separate inflationary 

consequences for every policy mix that maybe implemented.13 

The position of India and Pakistan had been similar related to deficit levels and inflation. 

Tiwari and Tiwari (2011) empirically analyzed the general argument in India that fiscal deficits 

have a significant effect on changes in the price level. Over a few years, the fiscal position of the 

country has worsened; however, the rate of inflation did not have the same result and it fell slightly 

for short span during the period. Using Log linear regression results suggested that inflation had 

no significant effect on fiscal deficits; however, government expenditure and money supply have 

positive and negative effects associated with fiscal deficits respectively. The results imply that 

printing of money would decrease the fiscal imbalance of India, meanwhile, if the government 

expenditure is increased, so will the fiscal deficit.14 

There had been a lot of research relating deficits and inflation and debt levels in Pakistan. 

Agha and Khan (2006) analyzed the long run relationship between inflation and fiscal deficits. 

Consolidated budget deficit was used as proxy for fiscal deficits. The consolidated budget deficit 

includes federal as well as provincial government figures. The variable relating to money and 

inflation is Total bank borrowing for budget support. Johansen co integration approach was used 

to determine the long run relationship between the variables. The results suggested that both the 

variables in question had strong and significant long run relation.15  The fiscal deficit can be 

financed by borrowing through the Central Bank, which can use one or a combination of the three 

commonly used monetary techniques. While Open Market Operations (OMO) and interest rate 

alterations remain secondary options, printing money is the most favored technique as far as 

Pakistan is concerned. Empirical evidence augments the case of money supply increasing in the 

economy when fiscal deficit is financed by the State Bank. Advocates of this technique argue that 

an increase in money stock automatically leads to inflation (Aslam and Mughal, 2011). This paper 

identifies the fact that financing the budget deficit through the borrowing from the central bank, 

better known as the monetizing process, increases the inflationary pressure in the economy.  Aslam 

and Mughal (2011) employed Granger-causality and Co-integration tests and the results signify 

that fiscal deficit has a strong impact on inflation. They concluded that a combination of fiscal and 

monetary policy techniques is a primary requirement to curb the prevalent level of inflation. 

Research conducted by State Bank of Pakistan, Adnan, Bukhari and Khan (2008) concluded “there 

is a strong long run relationship between domestic inflation and volatility in government borrowing 

from central bank. Budget deficit has a weak direct impact on inflation; however, it has a 

significant effect indirectly through monetary base and general expectations.16 

Research Questions: 

This Study is designed to answer following research questions using Empirical and Statistical 

Discussion.  

1. Does Inflation and Fiscal deficit of Pakistan co-integrate with each other in Long Run? 

2. Does Fiscal Deficit granger cause Inflation in Pakistan and vice versa? 

                                                 
13 Troy Davig, Eric M. Leeper and Todd B. Walker, 'Inflation And The Fiscal Limit' (2010) 55(1) European Economic Review 31. 
14 Aviral  K. Tiwari and A. P. Tiwari, 'Fiscal Deficit And Inflation: An Empirical Analysis For India' (2011) 14(42) The Romanian 

Economic Journal 131. 
15 Agha and Khan (n 4). 
16 S. Adnan, H. Bukhari and S. U. Khan, 'Does Volatility In Government Borrowing Leads To Higher Inflation? Evidence From 

Pakistan' (2008) 3(5) Journal of Applied Economic Sciences 187. 
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DATA DESCRIPTION: 

Time series data used in the study is for Pakistan over 36 years from 1976 till 2011. Economic 

Survey of Pakistan and World Development Indicators has been used to collect the relevant data.  

The variables considered for this study includes, budget deficit, inflation rate, exchange rate, 

money and quasi money and openness.  

Budget deficit (BD) is used as a proxy variable for fiscal deficit. Budget deficit is defined as 

the difference between the amount of government spending and the amount of government earning 

i.e. higher expenditures then revenue. The complete data of budget deficit (constant 2000 US$) 

reveals that in the thirty six year period of Pakistan, the budget deficit has increased instead of 

diminishing and remains positive in absolute terms.  

Inflation (INFL) is a measure that uses to compute general price level in an economy of a 

country. High levels of inflation are an alarming situation for most of the countries. Pakistan is 

also among those countries that experience high fluctuating rates of inflation.   

The graph of inflation rate shows massive fluctuations. The year 2004 has the least inflation in the 

data set while 2008 is the year with the highest inflation. 

Money and quasi money (M2) is used a proxy for the money supply in this study. The graph 

of M2 reveals that the money supply is fluctuating overtime. A sharp increase in gradient of the 

curve is seen from 2000 onwards primarily due to government’s debt financing.  

Exchange rate (ER) is defined as the rate one currency can be traded for another country. 

With respect to Pakistan, it is the rate at which one US dollar can be exchanged for Pakistani 

Rupees. The complete data of exchange rate extracted from World Development Indicators reveals 

that the exchange rate of the Pakistan is at an upward trend. The value of Pakistani currency is 

continuously depreciating. 

The variable openness (OPN) is defined as the sum of total imports and total exports of 

Pakistan as taken in our research study. In short, it sums up the total trade of Pakistan. A close 

look at graphs of imports and exports reveals that over the years the size of imports has always 

been greater than the amount of exports.  

The expected signs for the variables used in our analysis are taken from the research and 

economic theory that supports them. Budget deficit have a positive effect on inflation (Cata˜o & 

Terrones, 2005). As the increase in budget deficit through the IS/LM framework, rise in the interest 

rate and thus a decrease in the level of investment, and due to the crowding out effect there is a 

higher price level in the economy or through the increase in money supply (Kia, 2006). So, the 

money supply also has a positive effect on the rate of inflation. When an economy is more open 

then there are chances of foreign inflation in terms of prices to move into the country and affect 

the local inflation rate of the economy, showing a positive impact. When there is a depreciation of 

currency, the imports are expensive now and thus inflation rate having a positive relationship with 

exchange rate.17 

METHODOLOGY:  

Time series data is used for Pakistan from years 1976 till 2011 and a model will be developed 

using various econometric techniques in Eviews 5 software. Inflation would be taken as annual 

rate. Budget deficit would be in absolute terms as in our analysis period Pakistan has never been 

in surplus. The natural log of budget deficit (LN_BD) and money supply(LN_M2) will be taken 

in consideration with previous studies (Chimobi & Igwe, 2010). The specification of other 

                                                 
17 ibid 
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variables which are to be used in our analysis includes natural log of exchange rate(LN_ER) and 

openness to GDP ratio (OPNGDP=Imports+Exports/GDP) for better results. 

The basic model is specified as: 

𝐼𝑁𝐹𝐿𝑡 =  𝛽0 +  𝛽1 𝐿𝑁_𝐵𝐷𝑡 +  𝛽2 𝐿𝑁_𝐸𝑅𝑡 +  𝛽3 𝐿𝑁_𝑀2𝑡 + 𝛽4𝑂𝑃𝑁𝐺𝐷𝑃𝑡 +  µ
𝑡
... (1) 

Where: 

LN= Natural Logarithm, BD = Budget Deficit as a proxy for Fiscal Deficit, M2 = Money and 

Quasi Money as a proxy for Money Supply, INFL = Inflation Rate, ER = Exchange Rate, 

OPNGDP= Openness to GDP ratio. 

To determine the short-term adjustments and long-term relationship between budget deficit 

and inflation, cointegration and granger causality tests will be employed in respective order using 

Johansen Approach (1988, 1989). This will be useful in executing the econometric regression. 

A core concept that needs to be checked in time series data is that of stationarity. Stationarity, 

as defined econometrically, is said to be existent when the series (i) fluctuates around a constant 

mean, (ii) has defined variance.  Before estimating the equation, order of integration of variables 

is checked. For this purpose, Unit Root Test would be employed.  To find the order of integration 

and check for stationarity, two tests are generally considered, Augmented Dickey-Fuller (ADF) 

test (1979, 1981) and Phillip-Perron (PP) test (1988)18,19. ADF builds on the concept that of the 

lag of the variable is significant (σ2 ≠ 0) then it can be written in Lag operator form (where L shows 

the lag operator) 

𝑋𝑡 =  𝜎1 +  𝜎2𝑋𝑡−1+ Ɛ𝑡                                                    --- (i) 

𝑋𝑡 =  𝜎1 +  𝜎2𝐿𝑋𝑡+ Ɛ𝑡 

𝑋𝑡 − 𝜎2𝐿𝑋𝑡 =  𝜎1 +   Ɛ𝑡 

(1 − 𝜎2𝐿)𝑋𝑡 =  𝜎1 +  Ɛ𝑡  

𝑋𝑡 =  
𝜎1 +   Ɛ𝑡

(1 −  𝜎2𝐿)
 

According to concept of inversion if σ2 approaches to 1 would imply that 𝑋𝑡 would approach to 

infinity, which means it cannot be calculated. Hence in the stationary tests we test the σ2 < 1.  But 

due to exclude variable bias equation (i) is specified as following: 

𝑋𝑡 − 𝑋𝑡−1  =  𝜎1 +  𝜎2𝑋𝑡−1 −  𝑋𝑡−1+ Ɛ𝑡 

∆𝑋𝑡  =  𝜎1 +  (𝜎2 −  1)𝑋𝑡−1+𝜎𝑖  ∑ ∆𝑋𝑡−1

𝑛

1
+  б𝑡 +  Ɛ𝑡 

Then we test, 

𝜎2 < 1 or  𝜎2 − 1 < 0 

This implies that we have to just test the significance of 𝑋𝑡−1 from zero. If this is true then it means 

that the data is non stationary (i.e. I(1) ). The value for "i" is determined using SIC, and tests are 

done for both without trend and with trend specification. For the variables which are I(1), ADF 

would be applied again on their first difference to see whether they are I(0) now or not. In Phillip-

Perron test, a non-parametric test would be applied on parameter β11 so that there is no 

hetroscedasticity and biasness in results 

∆𝑌𝑡 =  𝛽10 +  𝛽11𝑌𝑡−1 + 𝛽12𝑡 +  µ′
𝑡
     

 The series is considered non-stationary if the null hypothesis of unit root is rejected. If the alternate 

hypothesis is rejected, the series is considered to be stationary I(0). Most variables are non-

                                                 
18 Phillip − Perron (PP) test (1988) 
19 Augmented Dickey − Fuller (ADF) test (1979, 1981) 
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stationary and these tests will thus also be used to check on what difference do the variables 

become stationary to confirm that they were non stationary of order 1. 

The Johansen Cointegration test (1988, 1989) is used to inquire any existence of a co-

integrating vector or a cointegration equation which will determine the relationship between the 

variables in the long-run. If two series are non-stationary, their linear combination is likely to be 

stationary. This infers that there is a co-integrating vector present in the system, the coefficient of 

which represents the long-term connection. It can be concluded regarding cointegration that if two 

series, or more, move in a similar direction in the long-run, the difference among them will be 

unvarying even if the series themselves are trended. The null hypothesis of the cointegration 

equation represents no cointegration among variables and thus the alternate hypothesis suggests 

otherwise. We will identify cointegrating vectors in the system through two basic tests – the trace 

test (λ trace) and the maximum eigenvalue test (λ max), as suggested by Johansen (1988, 1989). 

If the trace statistic and the maximum Eigen statistic are greater than the critical value, the null 

hypothesis is rejected. 

First of all it is seen that how many of these equations are statistically different from each 

other, this will tell how many cointegration equations exist. So this would be checked using trace 

and Eigen Value test on the first matrix below. For cointegrated variables, causality would be 

determined through the Vector Error Correction Model (VECM), which is used to separate short 

and long-term parameters.  

RESULTS AND ANALYSIS: 

As we have established link between the inflation and budget deficit with the help of other 

variables using past researches and studies and data. Now this section will try to quantify the 

relationship among these variables according to the methodology described in previous chapter. 

Unit root test (Stationarity tests) 

Granger and Newbold (1974) suggest that where non-stationary variables are present in the system, 

the regression might be spurious – indicating no economic meaning in the results. To find the order 

of integration and check for stationary, two tests are generally considered, Augmented Dickey-

Fuller (ADF) test (1979, 1981) and Phillips-Perron (PP) test (1988). The following table (i) shows 

the results of the unit root test: 
Unit Root Test 

 At Level At First Difference 

Variable ADF 

(intercept) 

ADF 

(intercept 

&Trend) 

PP 

(Intercept) 

PP 

(Intercept 

& Trend) 

ADF 

(intercept) 

ADF 

(intercept 

&Trend) 

PP 

(Intercept) 

PP 

(Intercept 

& Trend) 

LN_BD -1.32 

(0.61) 

-2.51  

(0.32) 

-1.32 

(0.61) 

-2.49  

(0.33) 

-6.95  

(0.00)* 

-6.86  

(0.00)* 

-7.16 

(0.00)* 

-7.01  

(0.00)* 

INFL -2.65  

(0.09)' 

-2.75  

(0.22) 

-2.69  

(0.09)' 

-3.78  

(0.21) 

-7.52  

(0.00)* 

-7.49  

(0.00)* 

-7.52 

(0.00)* 

-7.78  

(0.00)* 

LN_ER -0.02  

(0.95) 

-1.89  

(0.64) 

-0.09  

(0.94) 

-2.25  

(0.45) 

-4.19 

(0.00)* 

-4.09 

(0.01)* 

-4.11 

(0.00)* 

-4.00 

(0.01)* 

LN_M2 -2.43   

(0.14) 

-3.12  

(0.11) 

-1.95   

(0.30) 

-2.45  

(0.35) 

-3.90  

(0.01)* 

-3.86  

(0.03)" 

-3.77 

(0.01)* 

-3.75  

(0.03)" 

OPNGDP -2.75  

(0.08)' 

-2.99  

(0.14) 

-2.74  

(0.08)' 

-3.02  

(0.14) 

-5.76  

(0.00)* 

-5.67  

(0.00)* 

-8.08 

(0.00)* 

-7.16  

(0.00)* 

 Probability values are in brackets. 

 'sig at 10percent   " sig at 5percent   * sig at 1percent.                                         ADF done using SIC lag order 

Table (i) 
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The unit root test suggests that the variables are non-stationary at level, statistical results shown 

by Phillip Perron (1988) and the Augmented Dickey Fuller (1979) tests. Hence, we reject the null 

hypothesis of unit root. For the variables to become stationary, first difference was taken and the 

statistical results of ADF and PP with trend and intercept show that the variables are integrated of 

order one, I(1) and are significant at 1percent. We thus accept the null hypothesis of unit root and 

conclude that the variables are stationary at first difference with intercept and trend.  

Johanson co-integration Rank test: 

As the variables are non-stationary at level, it is likely to some extent that their linear relationship 

will be stationary and thus the co-integration rank test was employed to see the presence of a co-

integration vector in the system. According to the lag order selection criteria, lag one is optimal 

and co-integration rank test is run at lag one. The trace and maximum Eigen statistics are used to 

select the number of co-integrating equations. 

Unrestricted Cointegration Rank Test (Trace) 

Hypothesized No. of 

CE(s) Eigenvalue 

Trace 

Statistic 

0.05 Critical 

Value Prob.** 

None * 0.674315 70.88874 69.81889 0.041 

At most 1 0.403549 32.74675 47.85613 0.5708 

At most 2 0.239959 15.17699 29.79707 0.7685 

At most 3 0.119913 5.847968 15.49471 0.7134 

At most 4 0.0433 1.505013 3.841466 0.2199 

Trace test indicates 1 cointegrating eqn(s) at the 0.05 level 

* denotes rejection of the hypothesis at the 0.05 level 

Table (ii) 
The unrestricted cointegration rank test indicates that there is one cointegrating equation at 

5percent significance level according to the trace statistic, as reported in the table (vii). The 

maximum eigenvalue statistic, as shown in the table (viii), concludes the same result as the trace 

statistic and confirms presence on one cointegrating equation at 5percent significance level in the 

model. To show the stability of the results, the summary of rank test is provided across all the 

specifications available using same lag order specified earlier, and here we can see that almost all 

of the specifications identify rank order to be equal to 1. Hence this information being stable 

enough will be fed into the VECM.  

Unrestricted Cointegration Rank Test (Maximum Eigenvalue) 

Hypothesized No. of 

CE(s) Eigenvalue 

Trace 

Statistic 

0.05 Critical 

Value Prob.** 

None * 0.674315 38.14199 33.87687 0.0145 

At most 1 0.403549 17.56976 27.58434 0.5313 

At most 2 0.239959 9.329018 21.13162 0.805 

At most 3 0.119913 4.342955 14.2646 0.8215 

At most 4 0.0433 1.505013 3.841466 0.2199 

Max-eigenvalue test indicates 1 cointegrating eqn(s) at the 0.05 level 

* denotes rejection of the hypothesis at the 0.05 level 

Table (iii) 
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Vector Error Correction Model (VECM): 

VECM is a useful technique as it takes into account the lags of different dependent variables as 

independent variables and more efficient as compared to ECM by running equations collectively.. 

For co integrated variables, causality would be determined through the VECM.  At the initial level, 

first of all before applying VECM we have to select the lag length. Lag length is selected according 

to different criterions. In our analysis, when we take three lags as default, the results suggest 

according to the Vector Auto Regression (VAR) lag length selection criteria, all the criterions 

suggest that selecting lag one is optimal.  

For the long-run relation, equation is: 

𝐼𝑁𝐹𝐿𝑡 =  𝛼′0 +  𝛼′1 𝐿𝑁_𝐵𝐷𝑡 +  𝛼′2 𝐿𝑁_𝐸𝑅𝑡 + 𝛼′3 𝐿𝑁_𝑀2𝑡 + 𝛼′4𝑂𝑃𝑁𝐺𝐷𝑃𝑡 +  𝜈𝑡 

The results are: 

            INFLt = -499.51 + 9.79LN_BDt + 12.86LN_M2t + 0.69LN_ERt + 99.90OPNGDPt 20 

When the residuals or error term is in equilibrium, keeping INFL as dependent variable, it can be 

said that, in the long run, one percent increase in BD have positive and significant impact on 

inflation of 0.0979 percent, ceteris paribus. All other variables used in the analysis show a positive 

and significant impact on INFL except ER as it is insignificant.  

The following table(x) shows the error correction estimates.  

Dependent variable: D(INFL)  

Variable   Coefficient   T-statistics  

constant  -0.142 -0.15 

D(INFL (-1))  -0.078 -0.546 

D(LN_BD(-1))  -4.97 -2.74 

D(LN_M2(-1))  9.65 1.07 

D(LN_ER(-1))  7.05 0.528 

D(OPNGDP(-1))  -23.3 -0.152 

ECT  -0.57 -4.66 

R-square   0.6103   

(Table iv) 

In this model there are five short run equations one for each variable involved. The equation for 

INFL shows that BD came out to be significant, a one percent increase in change in BD decreases 

change in INFL by 4.97percent on average. This shows that not even BD effect INFL in the long 

run but also affects INFL in the short run. The BD equation displays that change in OPNGDP 

came out to be significant in short run, in reducing change in BD by 4.6percent for its 1percent 

increase on average. The most important result is the convergence speed to equilibrium in Inflation 

equation. if there is one percent shock to equilibrium, i.e. disequilibrium in the economy, then 

INFL, will correct about 57percent in one year.   

VECM Granger Causality Test: 

After discussing the long-run and short-run parameters, we will see if there exist any causality 

among the variables i.e. if one variable granger causes the other or other way around or there exists 

a two-way causation. The Vector Error Correction (VEC) granger causality test / Block Exogeneity 

Wald test is used to test the causality between the variables. The null hypothesis is stated as BD 

                                                 
20 Bold parameters are significant using t-value criteria at 5 percent level 
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does not granger cause INFL.  The VEC granger causality result is stated in below table (xi). It 

shows the granger causality test among dependent variable INFL and BD. According to the Chi-

square distribution, p-value of BD is 0.0060. As the p-value is less than critical value of 0.05, we 

reject the null hypothesis and stating that BD granger causes INFL. 

VEC Granger Causality/Block Exogeneity 

Wald Test  

Dependent variable: D(INFL)  

Excluded  Chi-Square  df  Prob.  

D(LN_BD)  7.54159 1 0.006 

VEC Granger Causality/Block Exogeneity 

Wald Test  

Dependent variable: D(LN_BD)  

Excluded  Chi-Square  df  Prob.  

D(INFL)  0.1309 1 0.7175 

Table (v) 

Now the causality is checked the other way around, the null hypothesis is INFL does not granger 

cause BD. In this case BD is the dependent variable. The result in the below table (xii) show that 

according to the chi-square distribution, p-value come out to be 0.7175. As p-value is larger than 

the critical value 0.05, we cannot reject the null hypothesis and determine that INFL does not 

granger cause BD. VECM results are stable as they have no heteroscedasticity, variance is 

constant, and no serial correlation (at 5percent significance level), problems in the model. The 

residuals normality test, Jarque-Bera statistics, show that the residuals of the regression are normal 

and suggests that we can use the parameters for inference meaning for forecasting interval or point 

estimates.   

CONCLUSION, POLICY RECOMMENDATION AND FUTURE RESEARCH: 

Different econometric tests applied on the empirical data suggest and confirms that cointegration 

exists between Fiscal deficit and inflation. It can also be concluded that there is a flow of causality 

in one direction which runs from fiscal deficit to inflation. In the long run, one percent increase in 

Fiscal deficit has positive and significant impact on inflation of 0.0979percent, ceteris paribus. 

Keeping in view the scenario of Pakistan and the prevalent hurdles in the shape of rising 

inflation accompanied by consistent fiscal deficit, domestic resource mobilization should be of top 

priority. Where developmental expenditures cannot be curtailed, non-developmental expenditures 

such as administration should be managed. State Bank of Pakistan should be independent in policy 

making and in the determination of discount rate. Tax net and base should be increased in order to 

increase government revenues and methods to eradicate tax evasion should be devised and 

implemented. Excess printing of money is positively correlated with inflation and thus this activity 

should be well managed to keep the rate of inflation in check.  

The scope of this study provides room for further research in this subject and the relevant 

variables, such as the impact of other policy variables like money supply and exchange rates on 

budget deficit and the subsequent effect on inflation and to check whether there exists long run 

relationship between other relevant variables and causality among them.  
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CRITICALLY EXAMINE THE FACTORS THAT TRIGGER THE PROLIFERATION 

OF FREE TRADE AGREEMENTS AND WHETHER ITS IMPACT RENDERS THE WTO 

INCREASINGLY IRRELEVANT 

SYAFRULLAH HAMDI1 

ABSTRACT 

The proliferation of Free Trade Agreement (FTA) has tremendously increased. The escalating 

number of FTAs has resulted in two crucial matters that have negatively impacted the existence of 

the World Trade Organization (WTO) as a pioneer of multilateral trade agreement. Primarily, the 

FTA is more attractive than the WTO due to more countries are involved in FTAs compared to in 

WTO. Secondarily, the FTA's proliferation might disrupt the rules-based multilateral trading 

system under the WTO since the FTA usually regulate new provisions that have not been enacted 

under the WTO and frequently avoid the WTO's Most Favoured Nation principles that generate 

the discrimination to other countries that are not involved in such arrangement. Therefore, by 

describing the advantages of joining a FTA, reviewing relevant rules regarding the recognition of 

FTAs under the WTO and providing the evidence, this paper shows that the WTO still keeps its 

superiority over the FTAs. 

 

Key Words: WTO, FTA, Proliferation. 

 

CURRENT ISSUE ON THE PROLIFERATION OF FTA 

Since the late 1940s, there has been a multilateral trade agreement signed by 23 countries in 

Geneva, known as the General Agreement on Tariffs and Trade (GATT). Schott points out that 

due to the form of GATT that was only a provisional organization and agreement; there was an 

intention between the members to establish a third institution, which handles the cooperation of 

international trade cooperation. Therefore, the GATT was replaced by establishing the World 

Trade Organisation (WTO) in which the agreement has been entered into force on 1 January 1995. 

Under the Uruguay Round, the WTO provides more regulations that consist of trade in services 

and trade-related investment measures as well as intellectual property rights. Nevertheless, the 

WTO members are still responsible to apply all of the obligations of the GATT and its corollary 

agreements that have been provided with a few exceptions.2 

In addition to the WTO, there are other trade agreements that exist which are known as Free 

Trade Agreements (FTAs). The FTAs consist of bilateral arrangement or regional trade agreement 

(RTA) with a purpose to eliminate or reduce the trade barriers that include the restrictions of tariffs 

and quotas on services and goods for the signatory countries, as deduced by Obradovic.3 As 

informed by Nakatomi, since 1995, more than 500 FTAs that relate to trade in goods or services 

have been informed to the WTO. Moreover, there are still many ongoing negotiations between 

members of the WTO to enter into force the new FTA.4 Additionally, Sampson mentions that there 
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are at least three members of the WTO involve in each RTA. This matter shows that the numbers 

of FTA have tremendously increased.5 

Due to the increasing number of FTAs and considering that part members of such FTAs are 

also members of the WTO, there is an argument that the rules-based multilateral trading system 

developed under the GATT will be destroyed by the FTA. Therefore, this paper is going to study 

the factors that promote the increasing in numbers of FTA. Furthermore, this paper will examine 

critically whether or not the increasing of such FTAs will render the WTO increasingly irrelevant. 

FTA AND WTO 

Free Trade Agreement 

History 

After the World War II, Urata mentions that the globalisation of the economy has significantly 

developed, especially for international trade and also foreign direct investment (FDI). 

Furthermore, such matter has extensively continued to the trade and investments’ liberalization 

and trading technology advancement that influence cheaper costs and the deregulation nationally 

and internationally. Congruent with such desire towards globalisation, there has been an interest 

of conducting liberal trade within the region after the signing of the GATT’s agreement. The first 

most remarkable arrangement of trade regionally was the creation of the European Economic 

Community (EEC) in 1958 within Western Europe. Thereafter, there were other similar 

enthusiasms for regional trade in Central and South America and Africa, even though only several 

of such arrangements are a real substance. Afterwards, the FTA plays the important role in liberal 

trade towards regional integration. As the evidence, his research informs that the trade activities 

of the European Union (EU) and the North American Free Trade Agreement (NAFTA) show 

approximately 60 per cent of the whole global trade. He also argues that around 85 per cent of the 

world trade have been conducted by countries that are members or parties in the FTAs.6 

According to Lindert, the proper method for classifying the different kinds of regional 

integration is by categorizing them in the stage of development of each country. For instance, the 

category below describes the integration from the lowest to the highest: 

1. The FTAs, the arrangement which removes tariffs and also quotas within the group; 

2. The Customs Unions, the arrangement that provides standard tariffs for the states outside the 

group; 

3. The Common Markets, the arrangement that regulates restrictions concerning the movements 

of production factors for selected regions; and 

4. The Economic Unions, the arrangement that adopts the general macroeconomic policies.7 

Moreover, in relation to show the tremendous increase in the number of FTAs, Urata states that it 

can be seen from the development of the European Union (EU) as the reincarnation of the EEC. 

In the early of its establishment, there were only six member states, originally from the EEC. The 

EEC started as the Customs Union and afterwards developed into the Common Markets. 

Thereupon, having spent more than forty years, they have evolved into an Economic Unions by 

EU due to the introduction of the general currency, the Euro, in 1999. As a result, the euro has 

become a legal tender in majority of the EU countries since 1st January 2002.8 Today, the EU 
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already consists of 28 states that extend over the majority of the European continent, as mentioned 

by Thompson and Harari.9 Additionally, as reported by Hamda et al., Yue attempts to explain that 

in Asia, the Association of Southeast Asian Nations Free Trade Area (AFTA) was inaugurated on 

8 August 1967. It consisted of five members that are the Philippines, Thailand, Indonesia, 

Singapore and Malaysia. Currently, it has expanded to 10 members, where they include Vietnam 

and Burma, two countries that have market economies and socialist regimes.10 

The other example of the trend’s expansion by existing FTAs can be seen from the ongoing 

negotiation for the establishment of the Free Trade Agreement of the Americas (FTAA). The 

FTAA’s purpose is to combine the NAFTA, the Mercado Comun del Cono Sur/Southern Common 

Market (MERCOSUR) and some other countries with regard to the integration of 34 countries of 

the American continent, as pointed out by Schott.11 Maurais and Morris mention that the NAFTA 

has come into effect since 1994 composed of three members, which are the United States of 

America (USA), Canada and Mexico. Meanwhile, the MERCOSUR was formed in 1991 by the 

Treaty of Asenceon that consists of five member countries.12 

In addition to the FTA’s general objective, such as removing trade barriers, Naoi and Urata 

report that the majority of such agreements are including the liberalisation, also facilitation of 

service trade and the foreign investment and its dispute settlement provision. For instance, the 

agreement that has been entered into force by Japan and Singapore is an arrangement that is not 

only limited to such matters above. However, it has also arranged extensive regulations that 

include the provisions of labour mobility, competition policy, intellectual property, science and 

technology as well as broadcasting and tourism.13 

Advantages of FTA 

As reported by Whalley, there are four reasons that show the expansion, intensification and 

diversification of FTAs, including external and internal reasons, the economic and political reasons 

that relate to the security issues and also the simplicity of negotiation factor.14 

External Factors. Urata mentions that the importance of securing markets is the reason to 

participate in the FTAs. The RTA will provide greater tendency towards regionalism. This matter 

brings the potential loss of market opportunity to the other countries outside such RTAs due to 

their exclusion from its regional arrangement. Therefore, in relation to avoiding the scenario 

above, many countries would like to involve in more than one FTA. For example, the enforcement 

of the FTA is entered into by the EU and Mexico brought negative impacts on Japanese companies 

compared to other companies from EU members. Consequently, such matter above has become 

the motive for the signing of FTA between Japan and Mexico.15 

Additionally, Urata (2002) also mentions that the country might obtain the advantages by 

providing the opportunities for export to domestic enterprises by removing the trade barriers 
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among the participating members. The government sizes up that it is necessary especially for less 

developed countries. The increasing number of export activities that results in an improved 

productivity will enable such domestic companies to reap the advantages of economies of scale, 

which leads to more efficient production. For instance, it is crucial for enterprises in Canada and 

Mexico to have access to the USA market as stipulated in the NAFTA. Based on the information 

from the Department of Commerce of the USA, the FTAs have brought great impacts on their 

exports activities. The exports to their FTA’s partner are approximately 64 per cent from the total 

trade. Particularly, the trades in non-oil products with their FTAs’ partners have provided them 

with 7.3 billion United States Dollar surplus.16 Likewise, for enterprises in Eastern and also Central 

Europe expect that by entering the EU will benefit them with access to markets within the EU, as 

informed by Urata.17 Moreover, Zhu states that unlike multilateral negotiations, the FTAs that 

comprise of integrated regional economies influences their political feasibility positively.18 

Internal Factors. The internal factors that encourage countries to participate in the FTAs are 

the economic growth issues from an increased efficiency due to the opened markets that result in 

a greater business competition as outlined by Chomo. Aforementioned, since the 1970s the 

policymakers have realised the necessity of liberalisation of international trade through 

deregulation. It has benefits that support high economic growth in the emerging countries such as 

in the East Asia and in the industrialized countries such as the USA and the UK. In other words, 

by strengthening economic competition will directly eliminate the inefficient enterprises out of the 

market, and at the same time it facilitates the latent competitive enterprises to intensify their 

potentials.19 Additionally, Matsushita refers to many cases that the deregulations to liberalise the 

market are more difficult to reach through domestic measures due to their own internal politics. 

Therefore, most governments have used the external pressures from the FTAs as a reason to 

encourage the regulatory reform.20 

Strengthen the Economic and Political Influence Internationally. The third reason that 

inspires many countries to participate in FTAs is their ambition to enhance country’s political and 

also economic power in the international arena, as outlined by Kelly. This way is particularly 

necessary for less-developed countries.21 According to Llewellyn and Westawey, such factor 

above can be seen from the original motive of the regional integration in European countries after 

World War II. They strengthened the political as well as military power to compete with the 

Communist bloc of the Soviet Union and Eastern Europe. In the meantime, they also reinforced 

their economic influence against the USA.22 For other example, Resche mentions that even though 

the ASEAN was initially created as a political and security forum, they established the FTA in 

1992 due to the decline of their importance after the Cold War ended. Furthermore, it was also to 
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prevent the future crisis that might be faced as a result of rapid economic growth in China. At that 

time, China attracted overseas investor for the FDI on a massive scale through the offer of cheap 

labour and also many promising companies offered in the vast market. On this occasion, the 

ASEAN members admitted that FDI was a vital factor to grow their economic sector. In 

consequence, the FTA has created an enormous market and also a free and competitive economic 

environment. In addition, the other agreement in 1998 was also signed to establish the ASEAN 

Investment Area (AIA) with the purpose of liberalising intra-regional direct investment.23 

The FTAs’ Negotiations are easier than the WTO’s. The inspiration for most countries to 

adopt the FTAs is related to the fewer number of participants in the FTAs. Lawrence and Schultze 

point out that the FTA is not the only way to attain the goals of liberalisation because it can be 

achieved under the WTO. However, there are several causes that make nations prefer FTAs to 

WTO measures. Firstly, negotiations for the FTAs require less time compared to negotiations in 

the WTO. For instance, the Uruguay Round, the last stage of multilateral trade negotiations under 

the GATT, where it was firstly scheduled to be accomplished in four years. Unfortunately, it was 

actually completed almost twice as long as planned. There are two reasons that had significant 

impacts and caused the negotiation to be so protracted, which are the negotiation regarding the 

detail of items and the number of nations that participated expand continually.24 

Furthermore, despite the establishment of WTO in 1995, the new round was finally agreed 

to be held until November 2001 under the Doha Ministerial Conference. It is due to the 

disagreement on several areas that must be negotiated between the members, as mentioned by 

Chow. The WTO’s membership is continually increasing, it causes the consensus concerning 

liberalization is not going to be easy and certainly time-consuming since all participants should 

respect each other while they struggle for their own interest.25 Urata also mentions that the 

involvement of limited members is much easier to negotiate any issues, especially for matters that 

require to be resolved as soon as possible and the matters that have not been discussed in the WTO. 

For example, it is harder for the emerging countries to bring impact on the WTO’s negotiation, 

especially for the issues concerning environmental and labour rules that influence their domestic 

issues. On the other hand, the FTA signed by USA and Jordan is able to establish rules that cover 

those areas above.26 

As informed by Smith, another issue for the WTO is the raise of anti-global protesters who 

argue that liberalisation of trade under the WTO is the adverse effect of globalisation. Referring 

to the WTO Ministerial Conference in Seattle in 1999, there was desire to provide negotiation for 

a new round. Such approach ended in failure as a result of violent demonstrations from 

environmental groups, trade unions, also non-governmental organizations (NGO) and some other 

protesters. From that time onward, the campaign and protests from radical opposition have been 

extensively staged at any meetings of many international organizations that would like to 

contribute to the advancement of globalization. For instance, it has occurred at the meetings held 

by the World Bank, the Organisation for Economic Co-operation and Development (OECD) and 

the International Monetary Fund General Assembly as well as Group of Seven (G7). Therefore, 
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referring to the issues as mentioned above, the WTO’s negotiations have been so difficult that 

resulting in most countries turning to FTAs as the alternative way to reach the goal of trade 

liberalization.27 

WTO 

FTAs’ Acknowledgement by WTO 

In fact, as mentioned by Mestral, the law of WTO is central to the interpretation of any FTAs.28 

According to Kim, the FTA is admitted by the WTO as far as it follows certain conditions. The 

FTA shall be consistent with the Article XXIV of the GATT and also with the Article V of the 

General Agreement on Trade in Services (GATS). Under the Article XXIV, the customs unions 

and free trade zones are authorized for an exception from the most favoured nation (MFN) rules 

that regulate the principles of the non-discrimination. In addition, the Article XXIV requires the 

customs unions and free trade zones to reduce the trade barriers between the members of such 

groups in order to the essential of the trade.29 

Pauwelyn also mentions that the Article XXIV stipulates that nation members of FTA might 

maintain trade restriction between participants by referring to the GATT’s Articles XI, XII, XIII, 

XIV, XV and XX. Moreover, the Article XXIV seems anxious concerning the trade deviation 

effect imposed by the free trade zone or customs unions. Therefore, the Article XXIV clearly 

regulates that in relation to avoid the deviation, tariffs and other similar measures agreed together 

by the members should not be more restrictive than the measures previously imposed by each 

participant of such group.30 

Thereunto, Mavroidis points out that the member of WTO who enter into the RTAs, they are 

obliged to notify the WTO of their intention of it. The notification shall be submitted to the 

Committee on Regional Trade Agreements (CRTA). Afterwards, the CRTA will review the 

compatibility of the notified RTAs with multilateral rules of the WTO.31 

The Influence of FTAs on WTO 

There is an anxiety regarding the influence made by the FTAs on the existence of the WTO. 

On the contrary, there is also another perspective, which argues that even though the WTO might 

have lost the uniqueness in its function as a multilateral liberalisation vehicle, the WTO still keeps 

its superiority over the FTAs. 

Okamoto argues that the first matter is the FTAs have usually provided the new issues that 

have not been regulated under the WTO such as provisions on investment, facilitation measures 

and environment as well as labour. This matter brings the difficulties to the WTO in unifying those 

rules after the enforcement of the FTAs, especially certain of them are quite sensitive areas for 

several nations such as the issues on environment and labours in emerging economies countries. 
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Therefore, the slogan of the FTAs as the testing ground for the multilateral liberalisation rules 

might not work very well.32 

Secondly, Buckley et al. state that FTAs also influence the provisions that have been 

regulated by the WTO. Due to the fear of reducing the access to medicines in emerging countries, 

the FTA is provided with the TRIPS-plus provision and some other features which cause the great 

divergence from WTO obligations. For instance, there are many FTAs that provide the protection 

of intellectual property in excess of those regulated by the TRIPS Agreement. Referring to the 

USA approach, the USA has entered into many similar kind of FTAs, which makes such provisions 

being the benchmark for their negotiations on all FTAs. It brings the difficulties for the WTO to 

reach the consensus on matters that relate to TRIPS flexibilities.33 

Thirdly, Neumann mentions that the Article XXIV allows the FTA with an exception of the 

MFN rules. As the impact, the hundreds of FTAs that have been notified to the WTO are in 

contrary to the MFN principles. It shows that waiving the MFN rules has been a trivial matter 

without respecting the enactment of the principles of non-discrimination. Therefore, each FTA 

might discriminate the countries that are not involved in such arrangement, whereby one of the 

WTO’s purposes is avoiding the discrimination worldwide.34 

Nevertheless, Brkic and Efendic argue that current research shows the FTAs are the key 

point that runs the main purpose of the WTO to liberalize the trade globally. As the members of 

FTAs have tremendously increased, it expresses the willingness of countries to remove the trade 

barriers globally as they also bind others countries that are not members of the WTO.35 Moreover, 

Hoekman states that the WTO will not float off because of the FTAs’ proliferation. This matter 

can be viewed from the steady expansion of the WTO participants since its establishment in 1995. 

Additionally, there are many aspects of the WTO that are needed by the members such as the very 

active use by the members for the WTO’s transparency and also the use of the mechanism of 

dispute resolution. Those issues show that the WTO still fulfils its functions in which the FTAs do 

not. Moreover, for the most excellent FTAs that signed out of the EU could not compete closely 

with the WTO’s effectiveness in terms of enforcing market access commitments. As a result, the 

FTAs members still often bring their disputes to the WTO.36 

Furthermore, according to Pauwelyn, there is a restricted mandate that the dispute panels in 

the WTO is only for the violation cases of the WTO rules. However, it does not mean that the 

panel of judges shall circumscribe themselves only to the four corners of the WTO treaties and 

other treaties such as FTAs being irrelevant for the panels. Under the international law, this is 

called as the difference between matter of jurisdiction that describes where claims can be brought 

and matter of applicable or relevant law that concerns on what rules could be referred to for the 

examination of the WTO claims. Based on the principle of systemic integration as confirmed in 

Article 31.3 (c) of the Vienna Convention on the Law of Treaties, when the panels elaborate and 
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36 Bernard Hoekman, ‘The WTO won’t be killed by all these regional trade deals’ (2014) Europe’s World. 

<http://europesworld.org/2014/06/15/why-the-wto-wont-be-killed-by-allthese-regional-tradedeals/#.VJ20a50N48> accessed 26 

March 2015.  
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apply the WTO regulations in relation to reach a conclusion, they should not only refer to WTO 

treaties, however, in certain circumstances they might allude to other treaties including but not 

limited to the relevant FTAs.37 

CONCLUSION 

In summary, the countries’ desire to join the FTAs is truly high as can be seen from the number of 

FTAs that have extensively increased today. There are more than 500 FTAs have been notified to 

the WTO recently. For example, in the early period of EU’s establishment, there were only six 

member states joined the EU. Currently, the EU already consists of 28 countries that extend over 

majority of the European continent. Similarly, the proliferation and the development of AFTA, 

NAFTA, MERCOSUR and also FTAA as the prospective FTA and many other new FTAs show 

that the FTAs are considerably attractive to any country. 

The surge to enter into the FTAs is motivated by four reasons that benefit the participants. 

Firstly is the advantage from external factors. Many countries want to join more than one FTA to 

avoid the potential loss of market opportunity as they are excluded from the regional arrangement 

of other FTAs. The state might obtain the advantages by providing the opportunities for export to 

domestic enterprises by removing the trade barriers among the participating members. Secondly 

is the advantage of internal factors. The FTA is believed to influence the economic growth by 

increasing the efficiency. The deregulations to liberalise the market are more difficult to reach 

through domestic measures due to their own internal politics. Therefore, the other internal benefit 

is when most governments use the external pressures from the FTAs as a reason to encourage the 

regulatory reform. Thirdly, the FTA has strengthened the country’s economic and political power 

internationally, which are particularly necessary for less-developed countries. The last reason is 

negotiations for the FTAs require less time and are easier compared to negotiations in the WTO. 

The proliferation of the FTAs portrays the indications that it might render the WTO increasingly 

irrelevant. The first matter of this issue is the FTAs usually regulate new issues that have not been 

enacted under the WTO such as investment, facilitation measures, labour and environment rules. 

This matter brings the difficulties to the WTO in unifying those rules after the FTAs’ enforcement. 

Secondly, the FTAs influence the provisions that have been regulated by WTO. Due to the fear of 

reducing the access to medicines in emerging countries, the FTA is provided with the TRIPS-plus 

provision and some other features which cause the great divergence from WTO obligations. 

Thirdly, the Article XXIV allows the FTA with an exception of the MFN rules. As the impact, the 

hundreds of FTAs that have been notified to the WTO are in contrary to the MFN principles. It 

shows that waiving the MFN rules has been a trivial matter for FTA that causes the discrimination 

to countries that are not involved in such arrangement, whereby one of the WTO’s purposes is 

avoiding the discrimination worldwide. Although the WTO might have lost its uniqueness, 

however, the WTO still keeps its superiority over the FTAs. In fact, the law of WTO is central to 

the interpretation of any FTAs. In the event the FTA wants to be admitted by the WTO, they should 

follow certain conditions such as the consistency with the Article XXIV of the GATT and also 

with the Article V of the GATS. Moreover, the Article XXIV stipulates that nation members of 

FTA might maintain trade restriction between participants of the trade agreement by referring to 

the GATT’s articles XI, XII, XIII, XIV, XV and XX. Thereunto, the WTO’s member that enters 

into the FTAs shall notify their intention to WTO, where the CRTA will review the compatibility 

of the notified FTAs with WTO’s multilateral rules. Additionally, recent research shows that the 

                                                 
37 Joost Pauwelyn, ‘Legal Avenues to Multilateralizing Regionalism: Beyond article XXIV’ (2007) Co-organized by the Centre 

for Economic Policy Research 14.   
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FTAs are the key point that runs the main purpose of the WTO to liberalize the trade globally. The 

increasing number of FTAs expresses the willingness of countries to remove the trade barriers 

globally as they also bind countries that are not WTO’s members. Furthermore, the WTO will not 

float off because of the FTAs’ proliferation. This matter can be viewed from the steady expansion 

of the WTO participants since its establishment. Furthermore, the very active use by the FTAs’ 

members for the WTO’s transparency and the frequency in bringing their disputes to the WTO 

show that the WTO is still needed by the members. Based on the principle of systemic integration 

as confirmed in Article 31.3 (c) of the Vienna Convention on the Law of Treaties, the WTO dispute 

panel might refer to non-WTO treaties such as the FTA during the examination process. 
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PERFORMANCE ASSESSMENT OF INDUSTRIAL REAL ESTATE CONTRIBUTION 

TO NIGERIAN ECONOMY 

BELLO, ISMAIL KOLAWOLE1 & BELLO, NURUDEEN AKINSOLA2 

ABSTRACT  

Purpose -This work is set to measure the contribution of real estate to the production output of 

manufacturing industries and relate it to the gross domestic product of Nigeria with a view to 

providing guidance for the industrial investors, measuring past achievements and providing the 

basis for planning and control decisions.Design/methodology/approach- 44 of the 108 industries 

at Ota in Nigeria were randomly sampled to elicit data between 2008 and 2012 from heads of 

administration of each industry. Content validation and Cronbach Alpha Technique index was 

used for reliability test which gave a value of 0.90. This technique was pre-tested on a sample of 

the head of administration of those industries. Findings- The findings of this survey indicated that 

industrial properties in Ota contributed 19% performance to the manufacturing success of 

industrial establishments, though this contribution is lower than that of labour (40.9%) and 

entrepreneur (24.2%), but it is higher than that of capital (15.9%). This indicates that between year 

2008 and 2012, at aggregate performance, the industrial properties is relevant to the overall 

industrial activities in Nigeria. Practical implications- The field of real estate of manufacturing 

industry lacks empirical measurement to quantify the value that it adds to the firm’s performance. 

This indicate that the contribution of real estate to the firm and the possibilities that exist for adding 

value are often not recognized nor properly considered. 

 

Keywords Industrial Real estate, Industrial Sector, Performance, production output, national 

economy 

 

INTRODUCTION/BACKGROUND TO THE STUDY 

Land and real estate proved not only to be central to man need and activities but also as the most 

crucial factor of production. In view of today's globally difficult economic situations, more and 

more groups of companies realize that their real estate property does not belong among the core 

business anymore.  

The value of industrial real estate is primarily examined in relation to local economic 

conditions, property location and physical characteristics. The objectives of having industrial 

property according to Tsolacos include fulfilling workplace need of business growth, meeting the 

individual need of business operating divisions and maximizing the investment and capital value 

of portfolio.3 The management of industrial property may be in-house affair or hands-off affair 

depending on the policy of the industrial establishment. Industrial property has always been the 

poor relation in any sectoral assessment of real estate markets4  

                                                 
1 Department of Estate Management & Valuation, School of Environmental Studies, Moshood Abiola Polytechnic, Abeokuta, 

Ogun State, Nigeria (234-8033559708; ismailbello@yahoo.com,). 
2 Department of Estate Management, Faculty of Environmental Sciences, University of Ilorin, PMB 1515, Ilorin, Kwara State, 

Nigeria (234-8033183613; bello.na@unilorin.edu.ng; bello4all007@yahoo.com). 

 
3 S Tsolacos, T Mcgough and B Thompson, ‘Affordability and Performance in Industrial Property Market’ (2005) 23 

(4) Journal of Property Investment and Finance 311 
4 ibid. 
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These assets in most cases have therefore been assessed on the ability of the occupier to pay 

for the space, resulting in an expression of the financial return from the investment. This concept 

is being expanded today by astute investors who are taking account of longer-term considerations, 

and, in particular, the sustained optimal utility of the space.      

Maximizing the contribution of property to the wealth maximization of the firm’s 

shareholders will require development of an organizational strategic plan that drives a supporting 

real estate strategy. Successful implementation of the selected real estate strategies will require the 

development of a comprehensive performance management system to provide a feedback loop to 

assess progress and make adjustments as needed. 

This work is an attempt to measure the performance of property held for industrial usage but 

not industrial investment or investment in industrial property.  

THE RESEARCH PROBLEM 

Corporate occupiers have begun to understand the importance of real estate to the business 

function-to know if they are reaping the benefit or not. The data for evaluation performance include 

estimated rental value, rent passing, capital value, physical characteristics, management costs, 

tenure and yield which in most cases may not be easily gotten because of absence of a decent time-

series of market data in most industrial markets across the channel caution of taxation taken by 

most establishments.  

The question to answer while evaluating the performance of industrial property includes; is 

the property use to maximize revenue- investment return or business profit?, are their identifiable 

ways of improving the performance of the property? and is the property appropriate within the 

overall portfolio? Performance measurement can be made even more effective if there is 

opportunity to compare the performance of the organization’s real estate as a cost base and as an 

operating base with other occupiers in similar business. As businesses strive to improve their 

competitive position in an ever more crowded marketplace, strategic use of all their resources, 

including real estate is necessary to succeed.  

The number of studies devoted to examining the performance of commercial or industrial 

real estate as an investment category is very small compared with studies for other asset markets, 

and yet real estate represents an important component of invested funds5. The roles of property in 

business transaction are in asset base, cost base and trading base.6 Performance measurement 

studies on investment in Nigeria show that performance indicators used are based on ease of 

measurement or access to information.7   

The basic principles of a successful real estate policy are a customer-oriented organizational 

structure as well as the creation of efficient business processes. The classification of real estate 

will have a stronger focus on the features of efficiency and usability than in the past where the 

emphasis was rather on operational necessities. Whereas in the real sense of it, current situation of 

companies requires a group-wide adoption of responsibility for the real estate management and the 

actual contribution of each of the partakers in the production process.  

Measuring performance has an important role in measuring past achievements and providing 

the basis for planning and control decisions. Measurement of service delivery/performance is 

                                                 
5 A. Krystalogianni, G Matysiak and S. Tsolacos, ‘Forecasting UK Commercial Real Estate Cycle Phases with Leading 

Indicators: A Probit Approach’ (2004) 36(20) Applied Economics 2347. 
6 Tsolacos et al (n 3) 
7 Y A Adewunmi and M M Ominrin, ‘Locational choice and business performance in Nigeria’ (2009) 32(1) The Estate 

Surveyor and Valuer Journal of NIESV 74 
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aimed at establishing the satisfaction of clients or users of a product and services. This is done by 

comparing the actual perception of the service/product against the expectation of the users. The 

degree of discrepancy between consumer’s perceptions and expectations dictates the service 

quality and level of satisfaction of consumers/users of the products/services.  

In the view of Zhao performance of real estate depends on a number of factors and statistical 

analysis provides a useful tool in analyzing the importance of industrial property characteristics in 

performance.8 

The field of real estate of manufacturing industry lacks empirical measurement to quantify 

the value that it adds to the firm’s performance. This indicate that the contribution of real estate to 

the firm and the possibilities that exist for adding value are often not recognized nor properly 

considered. Realization that both tangible and intangible assets are important to the successful 

support of the core business calls for a broader view of real estate’s contribution to the firm and 

ultimately to the overall national economy. 

Current methods of investment performance measurement have been derived from stock 

market and fixed interest data and the theory of investment performance measurement of fixed 

interest and stock market investments has been addressed in detail in recent years, but very little 

attention has been paid to the measure of performance of property investments in the works of 

writers.9  

These methods cannot be applied to property performance measurement without substantial 

adjustment because of its different characteristics, in particular the difficulties of placing a value 

on properties, their indivisibility and duration of the property cycle Green (1991). 

The contribution of industrial/manufacturing sector to the national economy has been 

previously done using performance indicators such as index of manufacturing production, 

manufacturing capacity, inflation rate and sector growth rate, and these has indicated that the 

contribution of manufacturing sector to the gross domestic product of developing country like 

Malaysia is 45% (more than the one obtained from developed nations 35%-45%). 

The National Bureau of Statistic has however put the contribution of 

industrial/manufacturing sector to the gross domestic product of Nigeria as less than 5% and this 

was also corroborated by Manufacturing Association of Nigeria (MAN) as it also documented that 

the average contribution of industrial/manufacturing from period of 2007-2013 is less than 5%, 

                                                 
8 Y Zhao, ‘Industrial property performance and building functionality’ (M Sc. in real estate development thesis 

submitted to the department of architecture, Massachusetts Institute of Technology 2003) 

 
9 See, for instance, A Olaleye, ‘A study of property portfolio management practice in Nigeria’ (an unpublished M.Sc. 

thesis of the Department of Estate Management, Obafemi Awolowo University, Ile-Ife, Nigeria 2000); A Olaleye, O 

J Adegoke and M O Oyewole, ‘A Comparative Analysis of the Investment Features of Real Estate and Stocks in 

Nigeria’ (2010) 2(1) Readers Journal 47; O M Bello, ‘Comparative Analysis of the Performance of Residential 

Property Investment and Investment in Securities in Lagos, Nigeria’ (2003) 26(4) Journal of Nigerian Institution of 

Estate Surveyors and Valuers 7; O B A Idowu, ‘Analysis of Residential Property returns in Lagos metropolis (1991-

2004) Environlink’ (2006) 1(1) Journal of Physical and Environmental Development 166; A Amidu and B T Aluko, 

‘Performance analysis of listed construction and real estate companies in Nigeria’ (2006) 12(2) Journal of  Real Estate 

Portfolio Management 177; D 1 Dabara, ‘Inflation hedging potential of commercial real estate investments in selected 

state capitals of South-western Nigeria’ (M Sc thesis submitted to Department of Estate Management, Faculty of 

Environmental Design and Management, Obafemi Awolowo University, Ile-Ife, Nigeria 2014); M O Ajibola, S A 

Oloyede and A O E Oni, ‘Real Estate Investment Trust: An  Attractive Investment Vehicle for Real Estate 

Development In Nigeria’ (2009) 32(1) Journal of The Nigerian Institution  of Estate Surveyors and Valuers 60; N A 

Bello, ‘Comparative Analysis of Commercial Property and Stock-market Investments in Nigeria’ (2012) 6(10) 

International Journal of Social, Management Economics and Business Engineering. 
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but no noted work has actually documented the contribution of industrial property to the gross 

domestic product of Nigeria.10  

In addition, while a lot have been written on property performance generally and industrial 

property performance of investment asset specifically, little was actually written on industrial 

property performance of operational asset and this is a noted gap in literature that this work is set 

to fill. This work is therefore set to measure the contribution of real estate to the production output 

of manufacturing industries in Ota, Ogun State, Nigeria and relate it to the gross domestic product 

of Nigeria with a view to providing guidance for the industrial investors, measuring past 

achievements and providing the basis for planning and control decisions.  

LITERATURE REVIEW 

The survey of literature on property performance generally interchanges the use of the following; 

Improved working environment, Reduced building operating costs, Reduced facilities 

maintenance costs, Greater capital cost, Lower operating expenditure, Greater demand for space, 

Lower operating and/or capital expenditure, lower initial return on capital, higher rents, less 

vacancies, Increases net income or decreases capital, positive impact on value/negative impact on 

value. All these and others are the major characteristics of an operational nature with particular 

reference to the utility of the building adopted for measurement of performance of industrial 

property.  

Banjoko examines the performance of the Nigerian manufacturing sector since 

independence in 1960 to 1983, using such performance indices as percentage contribution to the 

Gross Domestic Product, index of manufactured products, percentage growth rate, manufacturing 

value added, employment growth rate and percentage of capacity utilization within this period.11 

Secondary sources like the Central Bank of Nigeria Statistical Bulletin, Annual Reports and 

Statements of Accounts as well as the Statistical Facts sheets of the National Bureau of Statistics 

and other publications were used in collecting the data. The findings indicate that the Nigerian 

manufacturing sector has average growth rate of 8.4% between 2001-2005 while average 

contribution to the gross domestic product for the period is 5.5% , but the contribution of industrial 

real estate was not included in the findings. 

Olorunfemi used panel data analysis on secondary data that was extracted from CBN 

Statistical Bulletin from 1980-2008 to examine the growth rate and contribution of manufacturing 

to GDP and found out that positive relationship exist in manufacturing performance for sustainable 

economic development in Nigeria, between manufacturing and each of capacity utilization and 

import as 1 percent change in capacity utilization and import lead to 43081 and 3.8 percent change 

in manufacturing respectively.12  

Adejumo examined the relationship between foreign direct investment and the value added 

to the manufacturing industry in Nigeria between 1970 and 2009.13 In view of the development 

and industrializing desires of Nigeria, as well as the foreign aid received in form of private 

investments, it is pertinent to examine the effect the presence of multinationals has had in shaping 

                                                 
10 The National Bureau of Statistics (2013) 
11 S A Banjoko, I I Iwuji, and K Bagshaw, ‘The Performance of the Nigerian manufacturing Sector: A 52-Year 

Analysis of Growth and Retrogression (1960-2012)’ (2012) 2(8) Journal of Asian Business Strategy 177. 
12 S Olorunfemi, M O Tomola, O A Felix and E O Ogunleye, ‘Manufacturing Performance In Nigeria: Implication 

For Sustainable Development’ (2013) 3(9) Asian Economic and Financial Review 1195 
13 A V Adejumo, ‘Foreign Direct Investments And Manufacturing Sector Performance  In Nigeria, (1970-2009)’ 

(2013) 3(4) Australian Journal of Business and Management Research 39. 
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the Nigerian manufacturing industry. Using the autoregressive lag distribution technique to 

determine the relationship between foreign direct investment and manufacturing value added, it 

was discovered that in the long-run, foreign direct investments have had a negative effect on the 

manufacturing sub-sector in Nigeria, again the work does not extend to know what is the actual 

contribution of the real estate to manufacturing production and national economy. 

In the foreign countries, Steffen contributes to a deeper understanding of the organizational 

variables “responsibility” and “performance” of real estate functions by identifying different 

organizational models concerning both the functions and responsibilities assigned to corporate real 

estate (CRE) professionals in European and North American companies and the determination of 

factors influencing the occurrence of these different management models.14 74 major European 

and 38 North American companies from the banking, energy, telecommunication, and 

transportation and logistics industries were sampled. The research revealed 5 typical models 

describing the allocation of responsibility of real estate functions within a company and the 

performance of those identified responsibilities and infers that no “best practice” CRE 

management model exist in a specific situation as often stated, but instead, various promising 

organizational models seem to exist. Although this work is empirical, but it is limited to the 

organization management of industry but not on industrial contribution measurement 

Rianne found out that activity-based office concept of the modern office is set to increase 

productivity through the stimulation of interaction and communication while retaining employee 

satisfaction and reducing the accommodation costs in the Netherlands.15 This study shows that the 

office concept is not always used as intended, what could result in a loss in productivity, illness 

and dissatisfaction. People's personal preferences seem to have a bigger effect on the use of certain 

types of workplaces than some workstation facilities, although ergonomics and IT equipment and 

systems are expected to be satisfactory everywhere.  There is however, a need for sound data on 

the relationship between office design, its intentions and the actual use after implementation.  

Lindholm and Nenonem identified corporate occupiers among the important interest groups 

in the real estate business.16 The whole value network in the real estate sector, consisting of, 

developers, investors, and service providers depend on the occupier organizations and meeting 

their needs and preferences. The work further investigate the methods applied by the parties in the 

real estate sector in identifying and evaluating office occupiers' needs and preferences regarding 

the physical, virtual, social as well as financial elements of the workplace. The findings present an 

efficient and relevant evaluation of the applied methods in matrix form and recommendations for 

the development of the methods are suggested with practical implication of analyzing the 

occupiers' needs and preferences related to physical, virtual, social, and financial elements of 

offices which require applicable methods.  

Stephen Roulac provided a comparative analysis of industrial corporations in Ireland and 

those in the non-industrial sector with respect to their corporate real estate management objectives 

using a behavioural questionnaire targeted at the top 150 companies operating in Ireland and 

classified on the basis of number of employees.17 The findings indicate that significant differences 

                                                 
14 Stephen Roulac, Alastair Adair, Stanley McGreal, Jim Berry, Louise Brown, George Heaney, ‘Corporate strategic 

decision making: A comparative analysis of companies in the industrial and non-industrial sectors’ (2005) 23(4) 

Journal of Property Investment & Finance 364. 
15 Rianne Appel-Meulenbroek, Peter Groenen, Ingrid Janssen, ‘An end-user's perspective on activity-based office 

concepts’ (2011) 13(2) Journal of Corporate Real Estate 122. 
16 A Lindholm and S Nenonem, ‘A conceptual framework of CREM performance measurement tools’ (2006) 8(3) 

Journal of Corporate Real Estate 108. 
17 Roulac et al (n 14) 
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are apparent between companies in the industrial sector and companies not in the industrial sector 

in the use of real estate assets. In particular companies in the industrial/manufacturing sectors have 

weakly developed corporate real estate strategies. The main limitation of this study is its relatively 

small sample size, a function of targeting the survey at senior executives. Under-utilization of real 

estate assets was noted by the work which calls for further investigation on the effects of this on 

corporate balance-sheets. The work highlights that companies in Ireland, notably those in the 

industrial sector, have some significant way to go in utilizing their corporate real estate assets more 

effectively.  

Using multiple regression selling prices of 419 industrial properties in metropolitan Chicago 

during 2001-2004 together with a theoretical analysis of the relationship between the property tax 

rate on industrial property and the tax revenue. McDonald & Yurova empirically tested the extent 

to which differences in property taxes are capitalized in the market prices of industrial real estate.18 

The results show that selling price per square foot is a function of property characteristics as 

expected, and suggest that the property tax differential between Cook County and DuPage County 

is fully capitalized. The property tax differential was 2.63 per cent of market value, and comparable 

properties sold for 16.2 per cent less in Cook County than in adjacent DuPage County. Although 

this is the first empirical study of industrial property values that includes the effect of variations in 

the property tax, the weakness of the work is that data used pertain only to the area near O’Hare 

airport in Chicago for the years 2001-2004 additional empirical tests are needed in other places 

and for other time periods.    

26 corporate real estate executives in several countries were interviewed by Lindholm & 

Leväinen to present how real estate strategies can add value to the core business, providing real 

estate managers a tool to illustrate how real estate functions and add value to the corporations.19 

This is with the view to examine the approaches for developing real estate strategies, to measure 

performance and inquire how real estate adds value to the company and how to measure the value. 

The work was only able to indicate the contribution of corporate real estate to the core business 

and that wealth maximization can be modeled to illustrate the effects of real estate to financial 

performance. Like other previous works, the industrial real estate actual contribution to national 

economy was however not captured by this work. 

THE STUDY AREA AND METHODOLOGY 

Ogun State in South-western Nigeria borders Lagos State to the South, Oyo and Osun states to the 

North, Ondo State to the east and the republic of Benin to the west. Abeokuta is the capital and 

largest city in the state. Other notable cities and towns in Ogun State are Ijebu Ode, Sagamu, Ijebu 

Igbo, Ilaro, Ayetoro and Ota. This study is specifically set in Ota Township, Ogun State, Nigeria. 

Ota is a peripheral settlement adjoining the Lagos metropolis, located on latitude 6o 42’ N and 

longitude 6o 13’ E. In area distance, Ota is about 53km to Abeokuta - the Ogun State capital, and 

22km to Ikeja-the Lagos State capital. Ota is a fast growing medium size town whose physical 

growth is mainly driven by proximity to two major highways: the Lagos - Abeokuta Expressway 

and Idiroko Road. These two roads intersect at Sango, the commercial node (Salau, et al 2013). 

Ota is undoubtedly bulkily dominated by manufacturing and industrial establishments. 

                                                 
18 John F. McDonald and Yuliya Yurova, ‘Property taxation and selling prices of industrial real estate’ (2007) 6(3) 

Review of Accounting and Finance 273. 
19 A Lindholm, K M Gibler and K I Levainen, ‘Modelling the value adding attributes of real estate to the wealth 

maximization of the firm’  (2006) Journal of Real Estate Research (in press). 
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The questionnaire was semi-structured questions to test the view of the respondents. The 

study population was the identified head of administration of each industries sampled. Out of 108 

industries located in Ota (Ogun State Ministry of Commerce and industries, 2013) 40% 

representing 44 industries were randomly sampled to elicit data such as: name of the industries, 

location, production classification, ownership structure, stock of built assets, average age of assets, 

usage structure, nature of usage, measurement of utility between 2008 and 2012, derived in relation 

to the goal of the establishment among others. To eliminate bias and allow the respondents to have 

equal chance of being selected random sampling technique was adopted with the use of table of 

random numbers to select the sample size.  

The instrument used for data collection was content validated and Cronbach Alpha 

Technique index was used for reliability test which gave a value of 0.90. This technique was pre-

tested on a sample of the head of administration of those industries. After collection of data 

however, appropriate statistical tools were used to analyse the data which meet the scope and 

nature of data and still were able to answer the research questions.  

 

FINDINGS AND ITS DISCUSSION  

This work as earlier indicated does not measure the value (capital or rental) to determine 

performance of industrial properties; rather it rates the performance of each standard economic 

factors of production (land, labour, capital and entrepreneur) base on their contribution to the 

production activities of the industries as perceived by the respondents. The survey findings in table 

I indicates that 26 of the industries representing (59%) were owned by Nigerians, 12 representing 

(27%) were owned by foreigners while 6 representing (14%) were jointly owned by Nigerians and 

Foreigners.  

Only 4 representing (9%) of the industries have staff housing in addition to administrative, 

manufacturing and storage housing, 8 representing 18%  use the property for administrative block 

and storage while 24 representing 55% use the property for manufacturing purpose. 

Generally, the state of the properties was good as indicated by 55% responses from the 

respondents, 14% of the respondents are of the view that the state of their industrial property was 

fair, 4% of the respondents were of the view that the state of repair is poor. 

The responses from the nature of usage of industrial property indicated that 42 representing 

(96%) was owner’s occupied, hence no evidence of rent passing on them, while 2 (4%) respondent 

was of the view that the property was shared in usage with other occupier as tenant.  

Land contribution to industrial process is 20%, labour 45%, capital 15% and entrepreneur 

20% in 2008; in 2009, 15%, 47%, 12% and 26% are the contributions of land, labour, capital and 

entrepreneur respectively; 24%, 43%,17% and 16% was responded as contribution of land, labour, 

capital and entrepreneur in 2010. In 2011, 17%, 38.5%, 16.5% and 28% are for land, labour capital 

and entrepreneur respectively while land contribution in 2012 is 19%, labour 31%, capital 19% 

and 31% for entrepreneur. Furthermore, industrial property average contribution for the years 

2008-2012 shows that labour has the highest performance rate of 40.9% followed by entrepreneur 

which has 24.2%, then land which has 19% while capital has the least 15.9% of the overall 

participation measurement of industrial performance in Ota, Nigeria.  
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Figure I Attributes of Manufacturing industry in Nigeria 

 

Table I: Distribution of Industrial Income Base on Factors Participation 

The Factors Yea

r 2008 

Yea

r 2009 

Yea

r 2010 

 

Year 

2011 

Yea

r 2012 

Averag

e 

Contribution 

Land 20 15 24 17 19 19 

Labour 45 47 43 38.

5 

31 40.9 

Capital 15 12 17 16.

5 

19 15.9 

Entreprene

ur 

20 26 16 28 31 24.2 

Total 100 100 100 100 100 100 

Authors’ Field Work (2013) 
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Figure II; Yearly Contribution of factors in production to manufacturing process in 

Nigeria (2008-2012) 

 

 
 

Figure III; Average Contribution of factors in production to manufacturing process in 

Nigeria (2008-2012) 
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Although in yearly analysis 2010 had the highest performance percentage of 24, 2009 had the least 

performance percentage of 15. Year 2008, 2011 and 2012 have 20% 17% and 19% respectively. 

In terms of meeting the objectives of having industrial properties, the survey established that the 

industrial properties have strong responses in term of ability to fulfill the workplace need of 

business growth and meeting the industrial needs, but the responses was weak as regards ability 

of the industrial properties to maximize the investment/capital value of the portfolio. It is broadly 

agreed that rating systems are a powerful driver of sustainable built asset performance. There is 

very useful research emerging detailing the costs and financial benefits of improving the 

sustainability of buildings. In fact the standard economic factors of production were used as 

benchmark of measurement, and data collected were not made to seem implicative as regard 

possible taxation or other government financial policies. The findings of this survey indicated that 

industrial properties in Ota contributed 19% performance to the manufacturing success of 

industrial establishments, though this contribution is lower than that of labour (40.9%) and 

entrepreneur (24.2%), but it is higher than that of capital (15.9%). This indicates that between year 

2008 and 2012, at aggregate performance, the industrial properties is relevant to the overall 

industrial activities in Ota. However, this performance does not have a specific trend (upward or 

downward), rather it fluctuates during the years of consideration.  However, the average of the 

contribution of manufacturing/industrial sector to Nigerian economy from 2008-2012 as gathered 

from Central Bank of Nigeria, National Bureau of Statistics, Manufacturing Association of Nigeria 

and Nigerian Society of Chemical Engineers (2013) indicated 3.41% . Also the contribution of 

manufacturing sector to the national economy just like that of the contribution of industrial real 

estate to manufacturing output is not steady or specific in trend. The implication of this is that 

while the average contribution of manufacturing sector to national economy during period of study 

is put at 3.41%, the industrial real estate’s actual contribution to Nigerian economy is 0.65% (19% 

of 3.41) 
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Figure IV Contribution of Industrial/Manufacturing sector to Nigerian GDP (2008-2012) 

 

 

 
 

Figure V Combined Contributions of Real Estate and Industrial Sector (2008-2012) 

However, much more research needs to be undertaken to help determine the market implications 

of these innovations, and particularly the economic implications of efforts to satisfy the 

benchmarks like those advanced in this paper. It is only when it can be emphatically and 

empirically demonstrated to property investors and managers that such efforts are not just 

affordable but have significant performance benefits and actually contribute to higher returns 

performance and premium values that the utility measurement of industrial properties will have 

meaning and become an integral part of the evaluation approach for industrial investment buildings 

and be connected to the national economy. 

CONCLUSIONS 

The significant part of assessing functionality performance of built assets at general term involved 

determining the measure of achievable sustainability relative to the market. Technological 

advancement has the potential to produce high sustainability outcomes for buildings, but the cost 

of much of this innovation is difficult to justify to ‘rational economic’ investors.  

In the case of industrial buildings, stakeholders not only include owners, managers and 

occupants, but the wider public and government also have a stake in their operation. By this it is 

meant that management decisions need to be informed by society norms, habits and values, as well 

as by economic and utility objectives of the parties which this work has attempted to address. In 

particular there has been keen interest from property investors and managers on the benchmarks 

for industrial property evaluation.  

This work has attempted to advance the benchmarks required for the performance evaluation 

of industrial buildings without resorting to determination of actual value. Moreover, the 
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benchmarks developed in this work were found to be measurable and appropriate for owner 

occupied industrial buildings and to make researchers collection of data simple.  

The finding of this work supports the claim that the sooner the owner of industrial built asset 

are able to measure the contribution of their built asset to the overall aim of the establishment and 

the national economy as a whole, the best will be for them in the sectional appraisal of the 

contributors to the achievement of the establishment goals and a need to improve and update 

appropriately. This outcome is also going to be useful for government to fix industrial real estate 

in the national economic importance as against the usual real estate investment contribution to the 

national economy. 
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PLANNING, IMPLEMENTATION AND EVALUATION OF PUBLIC POLICIES TO 

FIGHT AGAINST POVERTY IN THE METROPOLITAN AREA OF SAN LUIS POTOSÍ: 

CHALLENGES FOR LOCAL DEVELOPMENT  

LOUIS VALENTIN MBALLA* 

ABSTRACT: 

Poverty and social marginalization in San Luis Potosi are associated with scattered and often 

populations living in small villages. These populations are closely related to primary economic 

activity, with little possibility of entering the national and much less international market, despite 

having large endogenous capacities. The main purpose of this paper is to present the efforts of the 

Mexican government to decipher the puzzle of poverty and society. These are structural issues that 

can only be solved with innovative frameworks. Unfortunately, the Mexican government, 

employing inappropriate strategies for combating poverty, tends to get lost in the complex system 

of the national economy that mitigates the efforts of combating poverty and social exclusion. That 

is why local governments in San Luis Potosi, are exposed to serious risks of improvisation and 

failure in their policy to combat poverty and social exclusion. 
 

Key Words: Implementation, Poverty, Evaluation, Public Policies 

 

INTRODUCTION 

This is an ongoing study based on a real situations prompted by my experience (Dr. Louis. Mballa) 

as a teacher of the subject "Strategies to Combat Poverty and Social Exclusion" to students of the 

eighth semester of the Bachelor in Public Administration (LAP) at the School of Accounting and 

Administration (FCA) of the Autonomous University of San Luis Potosí (UASLP). Indeed, 

poverty is recurrent in the social conditions in Mexico; So, families deploy a number of strategies 

to satisfy meet their basic needs. 

The development of any country depends largely on its strategic and administrative capacity 

in its mode of planning and implementation of public policies to help the socio-political and 

economic development of the various actors involved in the functional dynamics of the State. 

Therefore, in this paper, we will consider the executing part of the Public Administration, as the 

essential platform capable of generating substantial changes for the future of citizenship. Actions 

towards the recovery of potential of poor and marginalized people should be based on the constant 

search for balance between the imperatives of public policies and social goals, in order to obtain a 

shared vision and values of the principles that shape the society. This perspective firstly allows us, 

to break down the current paternalistic approach to development without widespread results in the 

human development of Mexicans and secondly, helps to establish a concrete basis for channeling 

efforts targeted at improving the economic and social development. These two perspectives can 

facilitate the emergence of "new ways of channeling" development. 

Such actions, initiatives and strategies should be generated from a political platform. Similarly, 

coordinated actions between different levels of government at all levels (federal, provincial, 

                                                 
* PhD in Political Sciences. Member of the National System of Researchers (SNI) in Mexico, Member of the Mexican Association 

of International Studies (WAECE); Executive Secretary of the International Research Network on Management Sciences 

(REINICIG). Currently a Full Time Research Professor at the Autonomous University of San Luis Potosí (School of Accounting 

and Management). 
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municipal and local) and other actors (academics, business, civil society, etc) allow for important 

economic and social development of local communities1.   

Moreover, the analysis of the formulation, implementation and evaluation of public policies 

to combat poverty in San Luis Potosí, as the core of this paper is in an integral part of the search 

for an understanding of the logic of actors involved in the process of transforming the economy 

and society of San Luis Potosi. With the results to be achieved, it could overcome the difficulties 

and challenges in public policy, seeking to improve the living conditions of the population through 

determined and concerted actions among different socio-economic, public and private actors for a 

more efficient and sustainable use of existing local resources.2 This process should produce good 

results by linking scientific variables of formulation, implementation and evaluation of public 

policies on combating poverty in the Province of San Luis Potosi. This, in turn, can lead to the 

gradual mitigation of individual deficiencies. In this approach, the importance of social capital and 

cooperative links with external agents to potentiate the human, technical and financial resources, 

among others, must also be considered, in order to strengthen the local development.3 In this paper, 

we try to present the guidelines of the research hoping to share the results with the scientific 

community in one or two years.  

RESEARCH OBJECTIVES 

1- Produce a theoretical and empirical study on the scope and application of the concepts of 

poverty, formulation, implementation and evaluation of public policies 

2- Analyze the process of combating poverty on the agenda of the (federal, province and 

municipal) governments in Mexico 

3- Design a theoretical and conceptual framework of strategies for fighting poverty from the 

perspective of formulation implementation and evaluation of public policies 

RESEARCH QUESTIONS 

1- Why despite the large investment and resources for combating poverty and social exclusion, 

have the targets not been met? 

2- To what extent, do the social policies implemented by the federal government in Mexico feed 

poverty rather than fight? 

3- How much do the policies for combating poverty in San Luis Potosí follow the logic and process 

of planning, implementation and evaluation of the results? 

RELEVANCE OF RESEARCH 

The objectives and questions raised above establish the importance and relevance of this research 

for two reasons: 

1) It allows us to seek and find the potentials and dysfunctions of public policies when it comes to 

fighting against poverty in San Luis Potosí. The dysfunctions we are talking about certainly guide 

the agenda of governments towards an inefficient policy.  

2) It allows us to design an ad hoc conceptual framework for the formulation, implementation and 

evaluation of strategies for fighting poverty based on the real economic and financial capacity of 

the local governments of San Luis Potosí. 

                                                 
1 Mballa Louis V, Microfinanciamiento del desarrollo local en México: Políticas y procesos de toma de decisiones, Ed. UASLP, 

2013, 20. 
2 A. Pike, A. Rodriguez-Pose, and J. Tomaney, Local and Regional Development (Routledge 2006) 42. 
3 F. Cardoso, ‘Más allá de las interacciones de la política y desarrollo económico’  (2004) 83 Revista de la Comisión de Naciones 

Unidas para América Latina 90. 
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MAIN HYPOTHESIS 

Planning, implementation and evaluation of public policies are fundamental tools for 

multidimensional development in Mexico; however, governments at all levels, with incongruous 

philosophies of planning, implementation and evaluation based on politicized decision-making, 

tend to get lost in the complex, huge and turbulent area of the national economy. This type of 

government approach mitigates the potential of public policies in its role as a catalyst for local 

development in general and the fight against poverty in particular. 

OVERVIEW OF SAN LUIS POTOSÍ 

San Luis Potosí is one of the 32 federal units that make up Mexico. It is located in Mexico's central 

plateau. Its official name is the Free and Sovereign State of San Luis Potosí. With a total area of 

63,068 km, it is the fifteenth largest state (province) of Mexico in term of land size.  

The state of San Luis Potosí is rich in culture, heritage and history. It borders nine other states: 

Nuevo Leon and Coahuila in the north, Tamaulipas in the northeast, Veracruz to the east, Hidalgo 

in the southeast, Queretaro and Guanajuato in the south, Jalisco and Zacatecas to the west. San 

Luis Potosí has a profitable location in the Mexican territory because it is surrounded by the three 

largest and most profitable cities in Mexico: Mexico City, Monterrey and Guadalajara.  It is also 

a close to the four major ports of Mexico: Tampico, Altamira, Manzanillo and Mazatlan. In 

addition, its varied climate, highways and rail networks, facilitate the trade.  All these features 

make San Luis Potosí as one of the states with the greatest potential for foreign investment to 

implement in all types of business. 

The province’s strong economy is based on several factors, such as tourism, industry and 

geographic location that allow the rapid transport of products to almost anywhere in Mexico. 

However, this economic development is seen only in the metropolitan area of the state capital. 

This has caused great waves of migration and a rural exodus from villages and suburbs to the 

metropolitan area, and to other nearby states such as Nuevo Leon and Tamaulipas, and mainly to 

the United States.4  

The economic development of San Luis Potosí has been weakened by political and social 

problems that have adversely affected the perception of public safety in the state and in the area. 

However, in recent months it has experienced economic growth (especially in the metropolitan 

area of San Luis Potosí), due to local policies that have taken advantage of its geographical 

location. Nowadays, San Luis Potosí has developed a large number of industrial parks that have 

driven the manufacturing and industrial sector. Despite this, there is a fiscal burden on state 

taxpayers.  

The lack of information networks, corporate support, training on entrepreneurship and other 

factors, prevents opportunities from reaching the poor people. This situation is certainly one of the 

causes of the rise of poverty and social exclusion in San Luis Potosí.  

LITERATURE REVIEW: FROM LOCAL NEEDS TO POVERTY IN MEXICO 

Today, Mexico is involved, among others, in two important processes: in the economic sphere, it 

is engaged in an ongoing process of integration into the international economy. Regarding the 

political and social situation, the country is undergoing a process of deepening democracy. 

However, the two processes are complex and are often characterized by forgetfulness in terms of 

                                                 
4 Louis V. Mballa, ‘Poverty and Social Marginalization in San Luis Potosí: A Puzzle for Local Government’ (2013) 2(2) Humanities 

and Social Sciences Review 367.  
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the "local issues". These transitions are key aspects that influence Mexican State policies at all 

levels of government, as well as in the lives of citizens, whose real needs are neglected. 

Local needs generally originate from the deprivation of the people, in their desire to raise their 

standard of living. The study of the satisfaction of human needs has led to the development of 

different theories, of which the best known is the "Theory of Human Needs" developed by the 

American psychologist Dr. Abraham Maslow. Also, one of the goals of Mexican governments at 

all levels (at least in their rhetoric) is precisely to provide resources to individuals so they can 

satisfy their needs.  

Moreover, the intensification of the lack of basic needs leads to a degree of poverty that is 

related to the lack of capacity to generate jobs, marketable services and infrastructure that allow 

them to interact with other economic and labor sectors. The measurement of poverty has been 

investigated in several national and international institutions. In general, the methods of 

measurement refer to the level of income that a household needs to meet basic needs (food, health, 

education...)  

According to statistics from the Economic Commission for Latin America and the Caribbean 

(ECLAC) between 2006 and 2011, all Latin American countries, except Mexico, managed to 

reduce poverty by 6.9 percentage points on average. During the same period at the regional level, 

the indicator fell from 36.3% to 29.4%. According to the "2012 Social Landscape of Latin 

America" presented by ECLAC in November in the Chilean capital Santiago, in 2006 poverty in 

Mexico was 4.6 points lower than the regional average and the same with homelessness. In 2011, 

both indicators exceeded the Latin American average: poverty by 5.9 percentage and homelessness 

by 1.9 percentage points. That had never happened before. On the list of eighteen countries 

included in the 2012 Social Landscape ECLAC, Argentina has the lowest incidence of poverty, 

with 5.7% of the population, followed by Uruguay (6.7%), Chile (11.0%), Costa Rica (18.8%), 

Brazil (20.9%) and Panama (25.3%).5 

However, the agency estimated that in Mexico the percentage of population in poverty 

conditions jumped from 31.7% in 2006 (the year Felipe Calderón assumed office) to 35.3% in 

2011. And last but not least, homelessness in Mexico increased from 8.7% to 13.3% in that period, 

which entails an increase of 4.6 percentage points. Mexico is among the six poorest countries in 

the region, after the Dominican Republic (42.2%), Bolivia (42.4%), Paraguay (49.6%), Nicaragua 

(58.3%) and Honduras (67.4%)  

ECLAC allege that their method of measurement of poverty features are different from the 

one used by the Mexican National Council for Evaluation of Social Development Policy 

(CONEVAL) because the Mexican institution takes a multidimensional measurement, while the 

UN agency only measures household income. However, ECLAC and CONEVAL agree that 

poverty in Mexico has increased in recent years.6 Similarly, in Mexico, the Social Development 

Secretariat considers that 54% of Mexican live in poverty, indicating that they survive with less 

than 4 USD a day, while 32% do so with less than 2.5 USD and 24% with less than 2 USD. From 

this perspective, the poorest states in the country are Chiapas, Guerrero, Oaxaca, Tabasco and 

Durango because they contain high percentages of the indigenous population.7  

                                                 
5 ibid. 
6 Corda, Rafael, ‘Poverty Rates in Mexico Soar as Rates Fall in Rest Latin American Countries’ (2012) 

<http://mexicovoices.blogspot.co.uk/2012/12/poverty-rates-in-mexico-soar-as-rates.html> accessed 1 October 2015.  
7 Aboumrad Vega Jorge, La Pobreza en México, y los Estados más Pobres (Editorial Explorando México 2013) 68. 
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Generally in Mexico, poverty and extreme poverty are associated with populations living in 

small towns, scattered and often isolated. These populations are closely related to the primary 

economic activity, with little possibility of entering the local market and much less to the 

international one, despite possessing competitive aspects. One cause for this is the isolation and 

lack of transport and communications structure. Access to paved roads with continuous 

maintenance is limited; small roads or gaps interconnect other locations, which are often 

inaccessible especially in bad weather.  

Indeed, the unequal distribution of wealth has concentrated the National Income in certain 

sectors, such as those specifically dedicated to the export of goods and services, neglecting others 

like agriculture, small- and medium-sized businesses on which local development relies heavily. 

In order to control the challenges of local economic and social development, it is necessary to 

include several indicators in the analysis, ranging from forms of governance, to social capital and 

associative efforts. This should clarify the relations between productive networks and poverty, 

backwardness and social marginalization.8 

THEORETICAL FRAMEWORK: PUBLIC POLICIES AS A TOOL TO FIGHT 

AGAINST POVERTY AND SOCIAL MARGINALIZATION. 

Three Approaches to Understanding Poverty  

Throughout this research, we try to take a multidisciplinary theoretical approach to enrich the 

debate on this very complex issue, the relevance of which to the empirical level is essential. 

However, we try to guide the discussion on two theoretical perspectives that, far from being 

parallel or opposed are complementary: the Theory of Planning and the Theory of Decision-

Making, which are essential in the development of Public Administration Theory. 

Poverty, in its broadest sense, is associated with living conditions that violate human dignity. 

The condition of poverty limits the rights and freedoms of the people by preventing them from 

meeting their basic needs for their full social integration. The production of poverty is a complex 

phenomenon in which different processes interact (economic, social, political, cultural and ethical) 

In the international system and policies, there have been several debates, theories, models and 

analysis systems of social reality in response to the unknown production and reproduction of 

poverty. Also, the narrow-minded attribute much of the causes of poverty to the market, with its 

neglect of social realities. Therefore, Cimadamore9 views poverty as actions that perpetuate and 

reproduce injustice and inequality in attempts to fit poor people to the capitalist pattern. 

Meanwhile, Alvarez Leguizmon10 posits that the causes and persistence of poverty in Latin 

America are associated with political attacks between actors on decision-making in the continent. 

The critical social approach considers that the production and persistence of poverty is related to 

structural factors such as dependency, imperialism, corruption and demagoguery of the dominant 

local, national and international actors.   

In connection with Institutional Theory, Mota Diaz Laura11 focuses on the figure of the State 

to analyze and explain the production and reproduction of poverty. Since the beginning of 

                                                 
8 Madoery, Oscar, Cómo aproximarse al desarrollo local, desde una perspectiva política? (Ed. ECPUNR, Mexico 2003) 9. 
9 A. D. Cimadamore and Antonio D Cattani, Producción de pobreza y desigualdad en América Latina (Ed. Siglo del Hombre 2008) 

47.  
10 Sonia Álvarez Leguizamón, La producción de la pobreza masiva y su persistencia en el pensamiento social latinoamericano (Ed. 

Siglo del Hombre, Colombia 2008) 26.  
11 L. Mota Díaz, Instituciones del Estado y producción y reproducción de la desigualdad en América Latina (Ed. Siglo del Hombre, 

2009) 72. 
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colonization, the State has focused on the defense of the interests of a minority that is institutionally 

protected by the decision-making actors. Throughout the centuries, the State has remained a 

principal actor, ensuring the specific conditions of appropriation and distribution of resources.  

Although there are a variety of theoretical approaches to identify what makes an individual poor, 

there is a growing consensus about the multidimensional nature of the phenomena of poverty and 

social marginalization. To scientifically analyze the phenomenon of poverty, there are, thus several 

interesting approaches.  

- The indirect or livelihoods approach  

- The direct or basic needs approach  

- The capabilities approach  

The indirect or livelihoods approach studies the causes of poverty based on the lack of resources, 

essentially income, as well as physical and human capital. This interpretation focuses on the 

distributional issue: the lack of resources suffered by the individual or household is its main 

concern. The direct approach focuses on the manifestations, thus focusing attention on the forms 

and lifestyle, customs and attitudes of the poor. The capabilities approach incorporates structural 

explanations for the causes of poverty.12 

Extreme poverty is defined as a level of income, which does not even allow one to consume 

the minimum amount of food, necessary for having enough physical energy. Moderate poverty is 

defined based on normative pattern of consumption and the amount of income of families 

successfully covering many of their basic needs. In extreme poverty, there are no opportunities to 

overcome economic and social progress. The marginal condition is so severe that in extreme 

poverty, they are not likely to access any opportunity for growth and development.  

Whatever the approach used to explain the issue of combating poverty, there is largely a 

converging focus toward the importance of the social impact on the poor and especially the need 

to improve the socioeconomic conditions of disadvantaged people.  

Social Marginalization as a Structural Phenomenon  

Marginalization is a structural phenomenon originating in the manner, style or historical patterns 

of development. The processes that shape marginalization make a precarious social structure of 

opportunities for citizens, families and communities, exposing them to hardship, social risks and 

vulnerabilities. These conditions escape to control of families and communities, but could be 

solved via the active collaboration of public, private and social actors. For Moreno, social 

marginalization is the way that people express dissenting behavior. However, in some cases these 

individuals with discrepant behavior are not only considered misfits but can become fashionable 

and influence cultural behavior.13 

Despite its multidimensional nature, forms, intensities and social implications, 

marginalization can be approximated via synthetic indicators. As will be shown, these analytic-

descriptive measures are extremely useful for development planning, since they differentiate 

territorial units according to the intensity of the deprivation suffered by people. Thus, it is very 

important for the government to establish an order of priorities in public policies in order to 

                                                 
12 Flores Alonso María de Lourdes, La medición de la pobreza en México (Centro de Estudios Sociales y de Opinión Pública, 2012) 

9. 
13 Moreno Pilar, Concepto de marginación social (Ifejant, 2001) 90. 
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improve the lifestyle of the population and strengthen the distributive justice at the regional and 

local levels.  

The social marginalization index is a measure that differentiates the locations of the overall 

impact of the deficiencies that affect the population. The Mexican government has defined 

dimensions of marginalization based on three main variables: education, housing and income. 

Article 3 of the Mexican Constitution establishes that access to basic education is a right for all 

Mexicans. Without doubt, the greatest level of social marginalization arising from the lack of 

participation in the educational system is recorded in the uneducated population or those who lack 

the knowledge that can be acquired at the first level of basic education. The population living in 

dwellings without electricity, running water and sanitary infrastructure is exposed to higher 

impairments regarding the enjoyment of a long and healthy life. This situation also hinders 

children’s ability to learn, among other crucial deprivations in the lives of families.  

The available opportunities for people to have a decent standard of living are determined by 

a variety of factors. These include possibilities of ownership, access to essential satisfactions 

related to the state’s social spending (such as education and health), as well as possibilities for 

competitive participation in the labor market.  

In economies where the market plays an increasingly decisive role for allocating resources, 

income determines the capacity to purchase goods and services. In short, we can say that social 

exclusion comes from a situation of permanent conflict between the individual and society, 

determined by the interaction of the person with economic, social, cultural and political factors. 

Unmet demands generate maladjustment, which can be found when a subject’s burdens are high 

and cannot be resolved. In qualitative and quantitative terms, poverty and social exclusion can be 

fought by designing efficient tools for the planning, implementation and evaluation of public 

policies.   

FORMULATION, IMPLEMENTATION AND EVALUATION OF PUBLIC POLICIES 

AS A GOVERNMENT CHALLENGE 

A development perspective based on the formulation, implementation and evaluation of public 

policies to combat poverty in San Luis Potosí, requires the political determination of many actors. 

Establishing a relationship between economic growth and poverty should lead ipso facto to a 

decrease of poverty and internal migration (rural exodus). To do so, it is important to implement a 

new state policy, which should focus on the revitalization of the local environment. That is the 

fundamental assignment of the protagonists in the decision-making process regarding the planning, 

implementation and evaluation of public policies in Mexico. 

Furthermore, the formulation and implementation of public policies in Latin America and 

the Caribbean has recently gained renewed interest. High rates of poverty and inequality continue 

to influence the political changes that are occurring in the region. Experience has shown that, for 

the successful formulation and implementation of public policies, it is necessary to take into 

account real data ( as far as possible) on the society as a whole, derived from the cultural, social, 

economic, religious, political and institutional levels. 

Basically, according to Gilberto,14 it is very important to consider four aspects as critical and 

successful factors in the formulation, implementation and evaluation of public policies: 

1) The commitment of the actors responsible for making decisions to identify the real needs of the 

population, in order to set policies and design mechanisms to reach the objectives; 

                                                 
14 Gilberto Pérez José Luis B. Aspectos conceptuales y metodológicos sobre la Planificación y Gestión de Políticas Públicas (Ed. 

MSDS, 2003) 110.  
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2) The openness to participation of beneficiaries in the design, implementation, control and 

monitoring of the whole process, in order to give greater transparency and legitimacy to balance 

the needs of the people with government policy; 

3) The relationships between entities responsible for the provision of services and implementation 

of development programs; this could lead to the essential intra- and inter-sectorial coordination of 

the different agencies involved in the process, based on the premise that the ideal treatment 

involves the virtuous combination of different actions;  

4) The fight against "short-termism", that terrible deviation that leads people to want to achieve 

results immediately, without understanding that the gravity and complexity of the social 

misfortunes that affect society require for its eradication, from short-, medium- and long- term 

interventions and visions. 

Indeed, the concerns of justice, social solidarity and combating citizen’ deficiencies should 

be the basis for conceiving and designing public policies; this approach illustrates the recognition 

of the fact that people in the gaps of society’, excluded from the State’s productive dynamics, need 

multidimensional support from actors who are the center of the decision-making process. In this 

sense, Aguilar15 after having raised several questions about how the government's agenda takes 

into consideration public problems believes that there is a disruption between those two variables 

(government agenda and public problems) in Mexico. This inconsistency and disjointed way of 

making public policy strongly affects the daily lives of citizens. 

 

Most theories on development coincide on two essential points: 

1- The need to implement a planning processes 

2- The need for information systems with a multidimensional and multifactorial approach 

 

These two points allow the government to make decisions and develop strategies that bring its 

policy closer to the integral development.16 In the field of local development, the planning process 

is conceived as a scenario of communication between government and citizens with an emphasis 

on the participation of the citizens in decisions to delineate a Local Development Plan.17 Likewise, 

the Development Plan should emerge from a deep process of decision-making to build a bridge 

between government, communities and other local entities. The plans must set the orientation of 

public spending and promote the equitable distribution of opportunities and benefits as basic 

factors of local development. This must also respond to a view of planning as an ongoing 

permanent activity of decisions about development based on the implementation, monitoring and 

evaluation of public policies. 

In fact, the Theory of Decision-Making focuses on the study of the processes of decision 

making from a rational perspective. This means that the decision is a true reflection process and 

as such, rational and conscious, deliberate and deliberative. Also, a central question in the analysis 

of the decision-making is the role of decisions within the dynamics of local development. Indeed, 

the view that planners have on local development is one of the main determinants of the decisions 

taken in this regard. Similarly, if the decision-makers see local development as a process for which 

they only need to allocate economic resources without humanitarian conviction and 

epistemological foundations, the results will reflect an incongruous and unfinished process. The 

                                                 
15 Aguilar Villanueva, Luis F. Problemas públicos y Agenda de Gobierno (Porrúa, 1993) 90. 
16 Salazar y Pradilla,  “Sistemas de Información y Políticas de Salud en el Municipio, Génova” (1986) World Health Review 109. 
17 Tello, C., Política económica, Finanzas públicas, en Finanzas públicas para el desarrollo (Porrúa, 2006) 279.  
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allocation of financial resources, selection of development projects and prioritization of problems 

are theoretically recognized as the key moments in decision-making for solving public problems 

such as poverty. 

CONCLUSIONS 

The poor material conditions and their impact on the daily life of citizens explain the need for 

conceiving new multidimensional public policies on social development. In Mexico, these policies 

should focus on the issues of housing, basic income, training and labor to offer real opportunities 

to break the cycle of poverty through the real improvement of the people’s material conditions. 

Health and social welfare actions alone are insufficient for addressing the situations of 

marginalization and poverty. The fight against the precariousness of the poor and marginalized 

requires effort.  

It is important to consider the fact that political manipulation of social programs seems to be 

the rule in Mexico's recent history. As shown throughout this paper, to explore ways of public 

issues based on the planning, implementation and evaluation of public policies is to understand 

the construction and functions of intermediaries between the government and citizens. Social 

programs, without transparency or control mechanisms established by the society, have historically 

been used for electoral purposes in Mexico.  

Also, in order to redefine the methods in the fight against poverty, it is essential today that 

the centers’ of decision-making should establish cohesion between the theoretical and empirical 

dimensions, in order to dilute the tension between belief and illusion, between rhetoric and reality, 

between what is and what should be the living conditions of the poor people in Mexico. It is the 

balance between these aspects that can give a human face to public policies with two fundamental 

aspects: 

1. The conception of humanity as a whole (horizon of current debates about inequality, 

polarization, asymmetry, discrimination, xenophobia, etc.)  

2. The conception of the human person as unique versus the dehumanization of inter-social 

relations, as a product of hyper-globalization and economic liberalism.18  

This scenario suggests the importance of thorough research on new models for fighting poverty 

and social marginalization. More than anything, the rationalization of the battle against poverty is 

a very important intellectual operation that exceeds the simple desire to support local development. 

It is a matter of general administration, and public management in particular that should be based 

on the logic of inter-institutional planning to reduce the gap between political speeches (which are 

often empty and demagogic during elections) and implementation of a true integral human 

development policy. 

 

                                                 
18 Louis V. Mballa and Carlos G. Lopez, ‘Poverty and Local Development in Mexico: Seeking Solutions’ (2014) 5 The 

International Academic Forum IAFOR 145 
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GHANA’S PETROLEUM REVENUE MANAGEMENT LAW: THE SAVIOUR THAT 

NEVER WAS, A PROBLEM WITH THE LAW OR THE LEADERSHIP? 

JOHN DARKO**1 

ABSTRACT 

After a lot of public commentary and legislative debate in Ghana, the Petroleum Revenue 

Management bill was passed into law in April 2011. Prior to the passage of the law, there emerged 

a strong national consensus that part of the revenues from the hydrocarbon exploitation be saved 

for future generations. If the title of a statute ever meant something for its successful impact, then 

the Petroleum Revenue Management Act 2011, Act 815 had a lot riding on it. The paper argues 

and concludes that several provisions of the law must be amended if the law is to have its desired 

impact. Much as laws are good for any country, including Ghana, laws in and of themselves do 

not change a country but the human beings who implement them. 

KEY WORDS: Oil, Revenue, Ghana, Law, Implementation 

INTRODUCTION 

Countries that are now discovering huge natural resources like oil are being impressed upon to do 

all that is necessary to avoid the plague that has affected many resource-rich countries. This is why 

after a very long search Ghana struck oil in commercial quantities, there was unanimity across the 

political divide to fashion out laws that will save the country from the mistakes of “resource 

cursed” countries like Equatorial Guinea, Nigeria, and Venezuela etc. A lot of Ghanaians believed 

that the nation’s new-found fortune would   change the economic trajectory of the country.  But 

this optimism was not shared by many who bemoaned the country’s lack of institutional and 

regulatory capacity to equitably and efficiently manage the hydrocarbon resources. This pessimism 

was justified by a history of poor management of the other resources of gold and diamond.  

To avoid the institutional and management weakness of the past and to be able to harness the 

resources from the oil find to the benefit of all Ghanaians, the case was made for the passage of an 

oil revenue management law.  This was to ensure that when it comes to the use of the revenue 

from the oil, government operates within a pre-determined legal framework. After intense public 

debates and civil society consultations, the Petroleum Revenue Management Act (PRMA) was 

passed as a framework within which the petroleum revenues will be received and spent2. To date, 

the law governing the petroleum revenue remains one of the major laws regulating Ghana’s oil 

and gas environment.   

The PRMA was passed in 2011 and having been in existence for four years, the time is now 

ripe for a review of its impact as petroleum revenue management legislation for Ghana. This article 

will focus primarily on the implementation of the law generally by the executive, the challenges 

thereof and proposals to make the statutory scheme put in place by the PRMA more effective.   

In recent times, Ghana has suffered remarkable economic decline leading to analyst conclude 

that the resource curse has hit Ghana. According to Reuters, Ghana’s cedi was the worst 

                                                 
1 ** JOHN DARKO, (LLB, BL GHANA, LLM Houston, TX) Lecturer, Faculty of Law- Ghana Institute of Management and 

Public Administration. Email: Jdarko23gmail.Com 
2 Petroleum Management Act 2011  
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performing currency in Africa in 2015,  the country’s energy situation has since 2011 moved from 

bad to worse leading to the collapse of several businesses.  Even with the post-2011 inflows of oil 

revenues, the government has consistently failed to make critical statutory payments on time to 

meet various statutory payment obligations. Statutory payments to the National Health Insurance 

Authority, District Assembly Common Fund, Ghana Education Trust Fund, and School Feeding 

Program remain in arrears for several months and debt to GDP ratio of about 60%3 does not bode 

well for an economy that is exploiting oil in commercial quantities. What can account for this 

gloomy state of affairs for a country which has received over $2 billion in oil revenue over the last 

four years?  

THE POLICY BEHIND THE PRMA 

To understand why Ghana needed a revenue management law for its hydrocarbon revenues, one 

will have to look as far back as a century ago. Ghana has been producer of gold and several other 

natural resources from the 1900’s.  Until recently, Ghana was a leading producer of gold in the 

world and a major exporter of timber.  Ghana is indeed blessed with natural resources from bauxite, 

manganese, diamond etc. It is regular to expect that after over hundred years of extracting gold 

and other natural resources, the economic situation of the country would have been better than it 

is today. 

A cost-benefit analysis on the gold industry has shown that the cost of extracting gold far   

outweighs the benefits on Ghanaians. Relics of poor management can be seen in the lack of 

strategic balance between exploitation of gold and the management of its effects on host 

communities.   A study on the gold mining industry and its impact on the country identified “high 

level of heavy metals such as iron, arsenic and manganese in most streams in the [mining] areas”. 

The study also showed “waters in the area [were] acidic, falling outside Ghana's Environmental 

Protection Agency (EPA) and World Health Organization’s (WHO) range of standards for potable 

water. Arsenic values [were] between 10 to 38 times higher that levels permitted by Ghana’s 

Environmental Protection Agency’s general guidelines and over 1,800 times higher than the WHO 

maximum allowable values”.4  It showed that “the concentration of metals in fruit (oranges) was 

higher than in the corresponding concentration of metals in water. Mercury values were up to five 

times more than EPA limits and 26 times more than WHO limits while arsenic values were 24 and 

1,226 times more than the EPA and WHO limits respectively.  

Further, analysis of disease prevalence patterns showed that malaria, acute respiratory 

infections, diarrhoea, skin diseases, acute eye infections, among others, constituted the top six 

causes of outpatient department (OPD) attendance” in the mining areas.  The report shows how 

people have been displaced by the mining companies to relocate to places far away from their farm 

lands and cultural heritage without adequate compensation. The mining towns have practically 

become the property of the mining companies. Nonetheless, the company's shot at defending its 

property has been nothing but ruthless a reality which has worsened its already strained relationship 

with local communities, mainly, the youth.  The report shows instances where, teaming gangs of 

"galamsey"[local miners] operators invaded the open pits of the companies, often eluding the 

company's security to rustle gold ore from the pits. Currently no one can boast of any positive 

effect of the mining industry on the Ghanaian economy. The only effect of the over 100 years of 

mining are misery and dilapidated mining towns. This has been the mainly the case because of the 

                                                 
3 Ghana Budget Statement (2014) 33 
4 M. T. Akabzaa, J. S. Seyire and K. Afriyie, ‘Glittering façade: effects of mining activities on obuasi and its surroundings’ (2010) 

Third World Network 15. 



  
AICLEP 2015 (OXFORD) | CONFERENCE PROCEEDINGS  87  

 

© 2015 The Author | AICLEP © 2015 FLE Learning 

absence of a deliberate statutory arrangement and adequate political will to make the concerns of 

local communities a factor in the regulatory scheme for mining companies.  

It is against this backdrop that when the oil was discovered in commercial quantities in 2007, 

a healthy debate ensued in the country to have a good oil revenue management law that will help 

prevent the mistakes of the past. This is why the underlying principle of the law was to “provide 

framework for collection, allocation, and management of petroleum revenue in a responsible, 

transparent, accountable and sustainable manner for the benefit of the citizens in accordance with 

article 36 of the constitution”. According to Jennifer Drysdale, there are five principles to be 

considered in drafting revenue management laws and these include:5 

a. responsibility for petroleum revenue management is defined 

b. all natural resource revenue is received by the state 

c. natural resource revenue is invested wisely 

d. natural resource revenue is managed transparently; and 

e. some natural resource revenue benefits future generations 

RESPONSIBILITIES DEFINED IN THE PRMA  

The institutions mandated to manage Ghana’s petroleum revenue are the Ministry of Finance, the 

Bank of Ghana and the Investment Advisory Committee.  The Ministry of Finance has the 

responsibility for the overall management of the funds whiles the Bank of Ghana is in charge of 

the operational management of the Ghana Petroleum Holding Fund, the Ghana Petroleum Fund 

and the Ghana Petroleum Wealth Fund6.  The auditor general is also required to audit the petroleum 

fund accounts after every financial year and submit his report to parliament and publish same after 

one month of the submission to parliament.7 So far, only the 2013 auditor’s report has been 

released in 2015.  The responsibility of the Investment Advisory Committee is to formulate and 

propose to the minister the investment options available for the petroleum funds.8 One of the most 

important institutions created by the new law is the Public Interest Accountability Committee. The 

committee’s duty is to ensure that the public is informed about how the funds are used. The Ghana 

revenue authority has also been given the ultimate responsibility for the assessment and collection 

of all the petroleum revenue due to the state. 

Petroleum Revenue to the State 

 In terms of receipt by the state of natural resources revenue, the constitution of Ghana adequately 

deals with that in article 257(6) of the constitution9. By the constitutional provisions, all the 

receipts from the petroleum revenue go to the state.  It is in consonance with this constitutional 

provision that the PRMA makes it mandatory for all petroleum receipts as described by the law go 

to the state for further disbursement in accordance with the law.10  

                                                 
5 Jennifer Drysdale, ‘Five principles for the management of natural resource revenue: the case of Timor-Leste’s petroleum revenue’ 

(2015) 26(1) Journal of Energy & Natural Resources Law 151. 
6 The petroleum holding fund receives all petroleum revenue due to State. The Ghana stabilisation fund and the heritage funds are 

collectively known as the Ghana petroleum fund. The Ghana petroleum fund becomes Ghana wealth fund after the depletion of the 

oil. The record of all receipts of petroleum revenue is also kept by the Bank Of Ghana. 
7 Section 46, Prma, (2011) Act 815 
8 Sections 29 & 30, Prma,(2011)  Act 815 
9 Every mineral in its natural state in, under or upon any land in Ghana, rivers, streams, water courses throughout Ghana, the 

exclusive economic zone and any area covered by the Territorial Sea Or Continental Shelf is the 

property of the Republic of Ghana and shall be vested in the President on behalf of, and in trust for the People Of Ghana. 
10 Section 2 & 7, Prma(2011) Act 815 
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It is striking that even though the natural resources are going to the state, there are no clear 

obligations on the state to ensure that the communities which are home to the oil resource 

are compensated separately for the loss of opportunity and the disturbance of their natural 

habitat other that the general disbursement to the whole country. This is in spite of the widely 

documented impact of oil exploration activities on host communities.11 

Oil Revenue and Future Generation 

The imperative to rationalize the use of oil resources in a manner that benefits the future 

generations is treated under section 10 of the law. The PRMA provides for the establishment of a 

Ghana Heritage Fund which shall receive a certain percentage of the petroleum fund12. The 

objective, according to the law, is to create an endowment for the future development of the 

country.   

The 2013 Auditor General’s report in table 1 below shows how the heritage funds received its 

share of the petroleum revenue. 

 

TABLE 1. CREDIT: AUDITOR GENERAL’S REPORT 

LIFTING PROCEEDS    XXXXXXXXX 

OTHER INCOME (as per section 6)    XXXXXXXXX 

ROYALTIES PAID TO BUDGET   (XXXXXX) 

EQUITY FINANCING PAID TO GNPC (Level A)  (XXXXXX) 

NET PROCEEDS       XXXXXX 

 

 

 

    

 

60% Budget                40% GNPC (Level B) 

 

XXXXXX + Royalties                 XXXX 

Annual Budget Funding amount for the quarter  (XXXX) 

Excess        XXXX 

 

 

 

 

Ghana Stabilisation Fund 70%   Ghana Heritage Fund 30% 

(GSF)       (GHF) 

 

 

From the requirements of the law, the heritage fund can get its share only where there is an excess 

in the Annual Budget Fund Amount (ABFA). This does not bode well for the future generation.  

In the 2014 reconciliation report on the petroleum fund submitted to parliament, it was revealed 

                                                 
11 Adekola Ganiyu and Okogbule, Eugene E, ‘Relationship Between Shell Petroleum Development Company  (Spdc) and Her Host 

Communities in the Promotion of Community Development in Rivers State, Nigeria’ (2013 ) 2 International Education Research  

1,  21-33    
12 Section 10(3) of Prma (2011) Act 815 requires Parliament to determine the percentage 
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that the Ghana Heritage Fund had a balance of USD 248,915,220 standing to its credit.13  If 

conscious effort is made to increase the share of the heritage fund, the future generation stands to 

benefit a great deal.  The purpose of heritage funds all over the world is to reserve some funds to 

ensure inter-generational equity. The PRMA will serve the future generation better if it allows for 

progressive increase to the amount that will be set aside for the future generation 

Oil Revenue and Wise Investment 

In terms of the investment of the petroleum funds, the provisions in the PRMA are satisfactory. 

Sections 29 to 40 of the law are dedicated to the establishment of Investment Advisory Committee. 

This body’s duties include advising the Minister of Finance on investment options available for 

the GSF and GHF. Section 25(a) of the law requires the Minister of Finance to develop an 

investment policy guideline to direct how oil revenues should be invested.  

Nonetheless, the 2013 Auditor General’s report shows that the Minister of Finance has not 

developed the guidelines as required by the law. In spite of the absence of an investment policy, 

the  Bank of Ghana report14 stated that  at the end of first quarter 2015, the “net return on investment 

of the Ghana Petroleum Funds since inception stood at US$10.91 million compared  to US$8.64 

million” in the second quarter of 2014.15Much as the net return is negligible, the cautious approach 

by the Bank of Ghana is commendable since the history of Nauru is a great lesson that must not 

be lost on the country. Nauru, a tiny island was considered one of the richest nations on earth in 

the mid 1980’s due to its huge phosphate deposits and production but years of bad investment, 

among others, have made the island one of the poorest on earth now16.The importance the PRMA 

attaches to investing the country’s petroleum resources is manifested in the eleven different 

sections of the law dedicated to investment.17  However a report from Bank of Ghana shows that 

investment has only been limited to stock trading.  

Transparency in the Management of Oil Revenues  

Transparency is one of the key elements in fighting corruption in the extractive industry. The 

PRMA requires the management of petroleum fund to be “carried out with the highest 

internationally accepted standards of transparency and good governance”18.  

Ghana’s desire to show transparency in the extractive industry has led the country to sign up 

for the Extractive Industries Transparency Initiative (EITI).  Accordingly, the PRMA is replete 

with transparency provisions which require responsible institutions to publish receipts and 

expenditure of petroleum revenue19.”While these reporting obligations are commendable, there 

are however, no ways of verifying the figures that are provided by the institutions. The absence of 

a right to information law by which members of the public could obtain critical information on the 

state’s handling of oil revenue matters has not helped either.20  

                                                 
13 The Minister of Finance is required under Section 15 of the Prma (2011) Act 815 to reconcile the actual total petroleum receipts 

and annual budget funding amount of the immediately preceding year and submit a written report to Parliament  
14Bank Of Ghana, Ghana Petroleum Holding Fund & Ghana Petroleum Funds Semi Annual Report (January 1 – June 30, 2015) 
15 ibid 
16 ibid 
17 Sections 29-40 of the Prma (2011) is dedicated  to investment 
18 Section 49 of the Prma (2011) Act 815 
19 The responsible institutions include the Ministry of Finance, the Bank of Ghana, the Public Interest Accountability Committee 

and the Investment Advisory Council  
20 There exists Right to Information Bill which has not been passed since 2005. The reason why the Bill has not been passed is the 

lack of political will by the leadership of the country.  
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IMPLEMENTATION OF THE PRMA 

One major problem that has brought Ghana to its present state is the country’s quick rush to pass 

laws but never able to implement. There are so many international conventions and laws that are 

binding on Ghana but their implementation leaves much to be desired. For instance Ghana was the 

first country to sign and ratify the convention on child right on 29th January and 5th February 1990 

respectively, yet every report indicates that child abuse is still widespread in Ghana. From high 

child mortality rate to child labour to forced marriage of children, the country is as guilty as non-

signatories to the convention. 21A lot of statutes remain in Ghana’s legal books which have not 

seen the light of implementation. In spite of this poor record, Ghanaians were optimistic that the 

PRMA will see effective implementation for the benefit of all Ghanaians.  

The intrinsic purpose of all revenue management laws is to create legal and political 

conditions for revenue from oil to be equitably utilized for national development. Research has 

proven that a good revenue law per se is not the panacea for poor economic performance. So you 

can have a fantastic law, if it remains on the shelf without proper implementation mechanisms, it 

will be as useless as “bike without wheels”.  

A recent report by Bloomberg suggests that the resource curse has already hit Ghana.22  In 

the said report mention is made of Ghana’s ballooning debt, the energy crisis that has engulfed the 

country for the past four years, poor performance of the cedi against the other international 

currencies as indices of poor management of the economy. 

In assessing the PRMA, the most important consideration is the implementation of the 

benchmark it set for itself. The objective of the law is stated in its own long title and further given 

expression in the memorandum that accompanied the bill. It refers to article 36 of the constitution 

as being the fundamental principle underlying the passage of the law. 

Article 36 contains provisions of  the directive principles of state policy, and has been 

declared as justiciable by the supreme court of Ghana23.  From article 36(1) one can understand 

that the purpose of the law is to “ensure that the economy of Ghana is managed in such a way as 

to ensure economic development, and to secure maximum welfare, freedom and happiness of every 

person in Ghana (not only Ghanaians) and to provide adequate means of livelihood and suitable 

employment and public assistance to the needy.” Has the passage of the PRMA led to achievement 

of the above? The Minister of Finance’s annual budget statement to parliament in 2014 showed 

that of the total “Annual Budget Funding Amount (ABFA) of GH¢392.94 million received in the 

first three quarters of 2013, GH¢299.41 million, representing 76.2 percent was disbursed to the 

four priority areas. Out of the total amount disbursed, GH¢142.34 million, representing 47.5 

percent, was spent on road and other infrastructure, while GH¢32.58 million, representing 10.9 

percent, was spent on Capacity Building. Expenditure and Amortization of Loans for Oil and Gas 

Infrastructure received GH¢119.88 million or 40.0 percent, while Agriculture Modernization 

received GH¢4.60 million or 1.5 percent”.24 If the country is to achieve the target set for it, then 

more attention must be paid to modernization of agriculture. Giving a mere 1.5 percent of the 

ABFA to modernization of agriculture is recipe for failure.  

                                                 
21 In terms of the national laws, the country’s inability to implement its laws is evident in the representative of People’s Amendment 

Law which was passed in 2007, but it has never been implemented. 
22 See Bloomberg Business, ‘Oil Curse hits Ghana as tide goes out on West African Boom Times’ 

<http://www.bloomberg.com/news/articles/2015-07-30/easy-money-falling-prices-and-excess-debt-oil-curse-hits-ghana>  
23 Ghana Lotto Operators Association & Others v National Lottery  Authority [2007-2008] Scglr 1088 (Supreme Court) 
24  Ghana Budget Statement (2014) 38 
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How has the PRMA helped in reducing Ghana growing debt stock? Ghana’s debt profile is 

sky rocketing and analyst  believe that by December 2015, the debt to GDP ratio will hit 70%, a 

situation that may compel Ghana to join the ranks of Highly Indebted Poor  Countries (HIPC). 

Has the PRMA helped to improve employment situation in Ghana? So far the State has spent 

about one hundred million Dollars on capacity building within a period of 4 years. From the 

soaring unemployment numbers the country may have to rethink the expenditure of such huge 

sums on capacity building. 

One of the key instruments for ensuring accountability in the management of oil resources 

is the Public Interest Accountability Committee (PIAC). The committee’s membership includes 

religious leaders, the Bar Association, Journalist association and civil society organizations.  

Despite the important place the committee occupies in the statute’s accountability scheme, 

it is incapacitated in a number of ways. The Minister of Finance is accountable to the PIAC on 

how petroleum revenues are used. Sadly, the remits of PIAC appear limited to debates on whether 

spending prospects and use of oil revenue are in alignment with development priorities.   

The PIAC also suffers logistical constraints. Since its establishment in 2012, the committee 

has not had an office from which to execute its mandate,  it has no functioning website, does not 

release its reports on time and doesn’t have any power to compel anybody to act. 

 PIAC exist only on paper and does not have what it takes to efficiently perform its duties as 

required by the law.  The effectiveness of the PIAC should be measured by its ability to stop 

wrongful use of the petroleum fund. Regrettably, the only thing it has done since its establishment 

is the publication of its report, even when it is always behind schedule. 

Section 7 of the law requires that a huge percentage of the petroleum revenue, whether in 

cash or oil is given to the Ghana National Petroleum Corporation (GNPC). However, the lack of 

clear guidelines on how the money is expended may lead to the many problems confronting the 

application of the PRMA.  For instance, in 2014 alone, GNPC received total of US$180.71 million 

(GHȻ528.86 million) out of the total petroleum receipts earned by the State. Of this amount, 

US$44.16 million (GHȻ127.48 million) was for its share of the Equity Financing Cost obligations 

in the Jubilee Field, with the remaining balance of US$136.55 (GHȻ401.38 million) being its share 

of the net Carried and Participating Interest.  How this money is accounted for must be clear in the 

law. That level of accountability will help prevent misuse of public funds. Manager of the 

petroleum funds must be held to a high level of accountability if the country is to benefit from the 

oil.  

 

RECOMMENDATIONS AND CONCLUSION  

For the Country to benefit fully from the PRMA, the people entrusted with the responsibility of 

managing the petroleum funds should be sufficiently held accountable.  For instance the law 

requires the Auditor General to audit the petroleum funds, submit his report to parliament and 

publish same. However, since the coming into force of the PRMA in 2011, only one report has 

been published, yet no one has been held accountable. Interestingly, in its only report in 2013, the 

Auditor General accused the Minister of Finance for not providing investment policy guidelines 

as required by the law.25 So both the Minister of Finance and the Auditor General violate the law 

yet no one is sanctioned, for the law to be effective sanctions must be meted out regularly to those 

who go contrary to the law. 

                                                 
25 Section 25(A) of the Prma (2011) Act 815 
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Even though there are penalty provisions under the law, to date, in spite of all the infractions, 

the institutions are not being held accountable. For instance, there must be clear guidelines in the 

law as to who the GNPC should report regarding the use of the funds given to it and appropriate 

sanctions imposed when there are infractions of the law. 

As a unitary state, it is not unthinkable that all proceeds of the country’s oil production will 

go to the central government for even distribution to all the regions, however, looking at the 

peculiar impact of oil exploration the regions where natural resources are taken it is recommended 

that special efforts be made, to make available additional resources to cater for the region where 

the impact of the exploration will be felt most. 

Even though the provisions regarding savings for future generation are good for the country, 

the framers of the law assume that the population of the country will remain the same, so the 

payment into the GHF is not progressive enough. It is recommended that the law be amended to 

ensure that the amount of funds that go into the heritage fund is progressively increased to take 

account of the increase in the population.  It is again recommended that investment is construed 

widely to include long lasting infrastructure in the country. Such a project can be specially selected 

and monitored by the Investment Advisory Council 

From the structure of the law, too much room is given for the sum allocated to the Heritage 

fund to be manipulated. It is recommended that the law is amended to ensure that a fixed 

percentage which can only be reviewed upwards is maintained and that no parliament shall have 

the right to order for withdrawal from the funds until the depletion of the oil.  The cautious 

approach to the investment is commendable, the investment of the petroleum resource should be 

diversified enough to get the best out for the country 

The issue of transparency should not be taken lightly in the country’s effort to benefit from 

the PRMA. Transparency should not only be limited to publication of reports but access to the raw 

data that  formed the basis  of the published reports, this will ensure report that those who want to 

interrogate figures can have data to compare with. Again, the Right to Information Bill should as 

a matter of urgency be passed to allow easy access to government information so that they can be 

properly interrogated.  According to EITI, there are other areas where the transparency net has not 

covered yet and urgent amendments are needed to ensure full coverage. Such areas include 

“tidying up the license register and allocation of licenses, ensuring full coverage of state-owned 

enterprise ownership, as well as sales and expenditure figures, mapping expenditures mandated by 

law and a more comprehensive coverage of sub national payment arrangements”.26 

Ghana’s PRMA takes into consideration all the principles of revenue management but it 

lacks certain details which if added will make the law even better.  Even though the recent 

amendment has taken care of one of the most important issue of borrowing against the petroleum 

reserves, the country must general guard against excessive borrowing altogether otherwise it will 

defeat the purpose of the law. Thus, until the PRMA and its amendment are effectively 

implemented by the leadership of the country, it will become the savior that never was. 

                                                 
26 GHANA:EXTRACTIVE INDUSTRY ANNUAL REPORT(2013), HTTPS://EITI.ORG/GHANA, LAST VISITED 26TH 

AUGUST 2015 
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THE DE FACTO STATELESS PERSON – A MYTHOLOGICAL REALITY? 

 DR. TAMARA JOAN DURAISINGAM1 & DR. ROHAIDA NORDIN2  

ABSTRACT 

Stateless persons are categorised as de facto or de jure. The de jure stateless person has convention 

rights assured by virtue of the provisions within the Stateless Persons Convention 1951. As such 

international law comes to the aid of the de jure stateless person. The de facto stateless person 

however is not similarly protected by any convention. Although there is mention of inclusion of 

de facto statelessness in the Stateless Persons Convention 1954 and the Reduction of Statelessness 

Convention 1961, this inclusion of de facto statelessness is located within the Final Acts of both 

conventions and is therefore non-binding. There is in fact no clear definition of who a de facto 

stateless person is. Nevertheless regardless of whether a stateless person is de facto or de jure, the 

consequences of statelessness are indeed grave. In Malaysia there are communities that have de 

facto stateless persons in their midst. These communities include the stateless children in Sabah 

and the undocumented Orang Asli and Indians in Peninsular Malaysia amongst others. Traditional 

approaches to de facto statelessness have been more inclusive compared to the more recent 

attempts at defining this category of statelessness. The contemporary exclusive approach leaves 

quite a few groups of de facto stateless persons out of this category of statelessness and as such 

they do not fall within the purview of international law. The paper examines both traditional and 

contemporary approaches to de facto statelessness within the Malaysian context and provides 

justification for a more inclusive definition of de facto statelessness, thereby allowing more 

stateless persons within a municipal system to benefit from international law protection.  

 

INTRODUCTION  

A stateless person is one that does not receive legal protection within the State but can come within 

the purview of international law. Waas states that ‘the protection of the stateless has become an 

integral part of overall human rights protection and stateless individuals can rely on the 

international legal framework in the same way as persons who do hold a nationality.’3 When a 

person is categorised as stateless, the question arises as to who benefits from such a categorisation, 

should it be the State or the individual suffering the plight of statelessness? According to Article 

1 of the Convention Relating to the Status of Stateless Persons 1954 a stateless person is ‘one who 

is not considered as a national by any state under the operation of its law’.  The definition being a 

pure legal definition does not allude to the quality of nationality, the manner in which nationality 

is granted, or access to a nationality.4 It excludes those persons with ineffective nationality; are 

unable to establish their nationality or those who are given nationality other than the nationality of 

their State habitual residence in cases of state succession. Hence the convention definition relates 

                                                 
1 Deputy Dean, Taylor’s Law School, TU 
2 Associate Professor in Law, UKM 
3 Laura V. Waas, ‘Nationality and Rights’ in Brad K Blitz and Maureen Lynch, Statelessness and the Benefits of Citizenship: A 

Comparative Study (Oxford Brookes University 2009) 26.   
4 Marilyn Achiron, Nationality and Statelessness: A Handbook for Parliamentarians (SADAG Imprimerie 2008) 17. 
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to de jure statelessness i.e. statelessness as of law. There is however the problem of de facto 

statelessness as well where one is unable to say that one is a national of a state as of fact.  

 

The underlying premise for an exclusive convention definition for statelessness is based on the 

fact that historically it was perceived that all those who were de facto stateless were probably 

refugees and the Convention on the Status of Refugees 1951 would cover this group of  persons. 

The Refugee has been defined in the Conventions Relating to the Status of Refugees 1951 and its 

protocol as a person: ‘owing to a well-founded fear of being persecuted for reasons of race, 

religion, nationality, membership of a particular social group or political opinion, is outside of his 

country of nationality and is unable, or owing to such fear, is unwilling to avail himself of the 

protection of that country; or who, not having a nationality and being outside the country of his 

former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling 

to return to it’.5 

From the foregoing definitions on stateless persons and refugees, it is obvious that many 

persons have fallen through the gaps of the Stateless Persons Convention and the Refugees 

Convention and remain without national protection. They may not be de jure stateless but neither 

are they refugees. Whilst de jure statelessness is a legal problem and the refugee issue is a 

humanitarian problem, the de facto stateless persons fit somewhere in between. It can be said that 

de facto statelessness poses a factual problem.  

An exclusive definition on statelessness does have its merits though. States might be all too 

pleased to have a person categorised as stateless as this would bring the person within the purview 

of international law. It can be seen as a transfer of the burden of statelessness from the municipal 

system to the international system. According to Harvey ‘A State which strips persons of its 

nationality and expels them might be only too pleased to see them cut loose and left to float free 

as stateless, especially if this entailed obligations upon other States to takes them in and absorb 

them.’6 Limiting the definition compels the State to deal with the issue of de facto statelessness 

internally without international law assistance. This stance however does not serve to benefit the 

individuals within the State. The plight of the stateless person does not emerge as effectively as 

that of the refugee. The story of statelessness is not easy to define and not easily understood; it 

lacks credible solutions at a global level. There is also a lack of political will in dealing with this 

issue of statelessness.7  The fact that there is further categorisation of stateless persons to include 

de jure and de facto statelessness merely exacerbates the issue of non-emergence of the plight of 

the stateless person. If the matter of de facto stateless persons is kept at a municipal level, this may 

lead to protracted cases of statelessness without external pressure which would nudge states into 

resolving the issue. Since the right to a nationality is indeed the right to have rights, such instances 

of statelessness should no longer be occurring within municipal systems.        

Nevertheless, there are countless instances of de facto statelessness that can arise around the 

world. Examples prevalent within Malaysia include situations whereby births are not registered, 

technical or procedural glitches that might cause one to lose ones nationality without acquiring a 

new one or conflict of nationality law where a child is born in Malaysia which practices the jus 

sanguinis principle on acquisition of nationality but whose parents come from a State that practices 

                                                 
5 Convention relating to the Status of Refugees [1951] 189 UNTS 150.  
6 Alison Harvey, ‘Statelessness: the ‘de facto’ statelessness debate’ (2010) 24(3) JIANL 257, 263. 
7 Lindsey Nicole Kingston, Legal Invisibility: Statelessness and Issue (Non) Emergence, (Ph.D Thesis, Graduate School of 

Syracuse University 2009) 7. 
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the jus soli principle. It has been observed that the predominant cause of de facto statelessness in 

Peninsular Malaysia is failure to register births. Malaysia currently grants nationality by way of 

jus sanguinis. According the S.1(a) Part II of the 2nd Schedule to the Federal Constitution of 

Malaysia, this means that a person is only entitled to citizenship of Malaysia provided either parent 

is a citizen or permanent resident of Malaysia. If the parents are without documents, then the 

registration of the birth of the child would be arduous and may require costly procedures such as 

DNA testing to prove parentage. Children can therefore inherit the stateless condition of their 

parents. In West Malaysia specific groups of people that still have de facto stateless persons in 

their midst include ethnic Indians and the Orang Asli. 

De facto Stateless Indians and Orang Asli 

The diverse stateless populations of Malaysia is demonstrated through their origins. The stateless 

Indians and Orang Asli originate from different geographical locations and have come into the 

Malaysia during different periods of time.  Indian migration into Malaysia began as early as 1786 

during British rule. Most migrant workers that came from India were labourers.8 The first two 

decades of the 20th century saw the rise in demand for rubber. Tamil labourers were brought into 

Peninsular Malaysia to work in the rubber plantations.9  The Tamil labourers that came into the 

country were predominantly ill-educated or totally illiterate, poorly paid, lived in scattered, 

isolated groups housed in ‘coolie lines’ located on the estates in which they were employed.10 

Their conditions remained despondent even after the British left the country upon independence 

in 1957 as rubber and palm oil plantations are still home to some of the poorest Indians in 

Malaysia.11 

Due to a life of alienation or exploitation in the estates, there have been children found not 

be properly registered after birth and adults that have no identification card to establish their 

identity.12 Hence they have been known as the “invisible Malaysians”.13   Data collected by Era 

Consumer’s community centers in the States of Kedah, Perak, Selangor and Negeri Sembilan and 

other anecdotal evidence estimated the number of Indians to be without birth certificates, identity 

cards or even marriage certificates to be about 20,000 in the year 2006.14  Governmental officials 

place the number to about 3,000 to 4,000 persons in the year 2011.15 Non-governmental agencies 

like Era Consumer believe that the official numbers are far from accurate.16   

The Orang Asli of Malaysia on the other hand, have been in this country since time 

immemorial. The Orang Asli of Peninsular Malaysia currently refer to different aboriginal groups 

                                                 
8 Kernial S. Sandhu, Indians in Malaya: Some Aspects of Their Immigration and Settlement 1786-1957 (CUP 1969).   
9 H.E. Wilson, ‘Labour, Plantations and Politics in Pre-War Malaya: The Selangor Riots’ (1941) CJH 87. 
10 ibid 88.   
11 Zafar Anjum, ‘Indian Discontent in Malaysia’  2007 Asia Sentinal Consulting < 

http://www.asiasentinel.com/index.php?Option=com_content&task=view&id=900&Itemid=31>  accessed 18 July 

2012. 
12 Ramdas Tikamdas, ‘The Right to Identity under the Constitution and International Law’, paper presented at the seminar on 

Statelessness: An Obstacle to Economic Empowerment (Kaula Lampur, 28 March 2006)1. 
13 ibid 1. 
14 ibid 2. 
15 Datuk Sri Subramaniam, ‘‘My Daftar Campaign’ to target as many Indians as possible’ (Kuala Lumpur 15 February 2011)  

< http://www.bernama.com/bernama/v5/newsindex.php?Id=563818> accessed 18 July 2012 
16 Nanthini Ramalo, ‘Stateless Undocumented Indians’  (DHRRA Malaysia, 23 September 2011)<   

Http://www.seahrw.org/v1/index.php?Option=com_content&view=article&id=60:stateless-undocumented-

indians&catid=39:malaysia&Itemid=67 > accessed 18 June 2012. 

http://www.asiasentinel.com/index.php?option=com_content&task=view&id=900&Itemid=31
http://www.bernama.com/bernama/v5/newsindex.php?id=563818
http://www.seahrw.org/v1/index.php?option=com_content&view=article&id=60:stateless-undocumented-indians&catid=39:malaysia&Itemid=67
http://www.seahrw.org/v1/index.php?option=com_content&view=article&id=60:stateless-undocumented-indians&catid=39:malaysia&Itemid=67
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living in the peninsula that make up only about 0.6% of the Malaysian population as at 2004.17  

The different groups of Orang Asli have been categorized broadly as the Semang-Negrito, the 

Senoi and the Proto-Malay. The Semang-Negrito have been in Malaysia for over 25,000 years and 

are believed to have originated from populations of the Sunda Landmass and New Guinea.18 The 

Senoi migrated from Mainland South East Asia at around 2,000 BC and the Proto-Malay from 

Borneo and Sumatra about 4,000 years ago.19 These are further divided into nineteen ‘aboriginal 

ethnic groups’.20  They are scattered in all parts of the peninsula except for the States of Perlis and 

Penang.21  

A variety of terms were used to name the Orang Asli of Peninsular Malaysia. The Orang 

Asli initially referred to them as ‘Jakun’ or ‘Sakai’. The terms implied an economically and 

socially primitive society and were terms detested by the Orang Asli themselves22 The terms were 

therefore derogatory. These terms separated them from the majority indigenous group which is the 

Malay community of the peninsula which upon taking control of the peninsular, was deemed the 

definitive peoples of the peninsula and the territory became known as the ‘Malay Peninsula’.23  

The name ‘Orang Asli’ which means ‘original people’ was later given to them by the British 

rulers chiefly to gain their loyalty in the fight against the communist.24 The distinction between 

the indigenous peoples however still remain. The Orang Asli are still known as the aborigines of 

the peninsula and this term carries a “semantic load” according to Anderson.25 There are certain 

inferences placed on certain groups. The aborigines were no doubt indigenous peoples but they 

were a certain sort of indigenous peoples, in the sense that they were a “primitive people whose 

inevitable fate was cultural extinction”.26  

The Orang Asli do not have specific provisions within the Federal Constitution that 

safeguard their rights as the other indigenous communities like the Malays and the indigenous 

people of Sabah and Sarawak do.27 The Federal Constitution merely defines who the Orang Asli 

is without giving them additional rights or privileges.28 The Orang Asli are dependent on rights 

that may be created by statute, as Article 8 (5)(c) of the Federal Constitution29 stipulates that law 

created for the protection, well-being or advancement of the aboriginal peoples shall not be 

invalidated or prohibited on the basis of lack of equality. It is submitted that the Federal 

Constitution only provides for the negative obligation of not invalidating rather than the positive 

obligation of granting rights to the Orang Asli.  

                                                 
17 Datuk Abu Jabar Che Nai, ‘Empowering the Orang Asli’ (Kuala Lumpur 26 May 2010) 

<http://thestar.com.my/news/story.asp?File=/2010/5/26/focus/6335356&sec=focus>  accessed 18 June 2012 
18 William W. Howells, Getting Here: The Story of Human Evolution (Compass Press 1997) 203. 
19 Iskandar Carey, Orang Asli: The Aboriginal Tribes of Peninsular Malaysia (OUP 1976) 13-18. 
20 Colin Nicholas, ‘The Orang Asli: Origins and Classification’ (Vol I2 Peoples and Traditions, Encyclopeadia Malaysiana) 20.  
21 Yahya Awang, Kajian Mengenai Masalah Ketiadaan Dokumen Pengenalan Diri Di Kalangan Masyarakat Orang Asli 

Semenanjung Malaysia  (Centre For Malaysian Indigenous Studies, University Malaya 2010) 1. 
22 Nicholas (n 20) 20. 
23Alice Nah, ‘(Re) Mapping Indigenous ‘Race’/Place in Postcolonial Peninsular Malaysia’ (2006) 88B (3) SSAG 286. 
24 Asia Indigenous and Tribal Peoples Network, The Department of Orang Asli Affairs, Malaysia-An Agency For Assimilation 

(2008) 4. 
25 B.R.O’G Anderson, Imagined Communities: Reflections on the Origin and Spread of Nationalism (2nd edn,Verso 1991) 122. 
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The Aboriginal Peoples Act 1954 (Act 134)30 has given authority to the ‘Jabatan Kemajuan 

Orang Asli’ (JAKOA) to safeguard the welfare of the Orang Asli. The Orang Asli are the only 

people who are officially under the authority of a governmental department. The paternal approach 

employed only accentuates the perception that the Orang Asli are a primitive group who are unable 

to fend for themselves. Hence they are doubly marginalized by being both de facto stateless and 

indigenous. 

The situation of statelessness arises for both the Indians and the Orang Asli by virtue of the 

fact that their births and subsequent births of their children may not be registered.  

 

Sabah stateless of Filipino Descent 

 In East Malaysia, there are different groups of de facto stateless persons that give rise to different 

causes of de facto statelessness. East Malaysia hosts a large group of persons of Filipino descent. 

The geographical landscape of Sabah has over the years allowed for easy access into Sabah for 

Philippine citizens31. This has given rise to the problem of stateless persons residing in Sabah. 

Specifically, during the Mindanao insurgency in the Philippines under the authoritarian rule 

of President Marcos, migration took place from the Philippines to Sabah. This took place between 

1970 and 1977 and at that point of time the migrants were in fact refugees of Suluk and Bajau 

origin. They settled in the towns of Sandakan, Tawau and Lahad Datu.32 As of 1974 54,000 IMM- 

13 documents were issued under Regulation 11 (10), Immigration Regulations 196333. The IMM-

13 permit issued under the Regulations allows the holder to reside and work in Malaysia but the 

card is renewable on a yearly basis. 

After 1978, even more persons claiming to be refugees from the Philippines began to make 

their way to Sabah. Technically however the reasons for the refugee status had ended as there was 

a peace treaty between the Philippines Government and the Moro Liberation Front.34 As such those 

that arrived post-1977 were in fact economic migrants who were fortunate enough to be able to 

establish networks with earlier arrivals to Sabah.  

It is through this backdrop of events that has led to the population growth in Sabah from 0.65 

million in 1970 to 3.04 million in 2009.35 There are about 610,104 documented workers in Sabah.36 

Non-governmental Organisations estimate that there could be more than two million illegal 

immigrants.37   That would allow for the existence of at least 10,000 children in Sabah to be 

stateless in 2005.38 The numbers would clearly be more today. Hence stateless persons  residing 

in Sabah seems to be a problem that will not disappear any time soon. 

For persons of Filipino descent residing in Sabah, the situation of de facto statelessness arises 

where the State of residence i.e. Malaysia believes the person to be a national of the State of origin 

                                                 
30 The Aboriginal Peoples Act 1954 (Act 134). 
31 Tenaganita, ‘Acting Today for Tomorrow’s Generation,  Asia Pacific Mission for Migrants and Christian Conference of Asia – 

Urban and Rural Mission’, Regional Conference on Stateless / Undocumented Children of Sabah (Malaysia, 2005) 22. 
32 Kamal Sadiq, ‘When States Prefer Non-Citizens Over Citizens: Conflict Over Illegal Immigration into Malaysia’ (2005) 49 ISQ 

106. 
33 Immigration Regulations 1963, L.N. 228/1963. 
34 Sadiq (n 32) 106. 
35‘Policy Updates 2010, Migrant Labour’, MWG-JUMP Advocacy Workshop, Kuala Lumpur, 19th Nov 2010. 
36 Chief Minister Datuk Musa Aman, Star (Kuala Lumpur, 19 October 2009). 
37‘Policy Updates 2010, Migrant Labour’, MWG-JUMP Advocacy Workshop (Kuala Lumpur, 2010). 
38 Editorial, ‘Young and Vulnerable, Stateless Children in Sabah’ The Malay Mail (Kuala Lumpur,18 July 2005).  
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(the Philippines) whilst the State of origin believes the person to be the national of the State of 

residence. In a sense, this is a conflict of perceptions between States. Giving a narrow definition 

to de facto statelessness may mean confining these instances of de facto statelessness within 

Malaysian jurisdiction.  

 

Definitions and Consequences of Statelessness  

Even though the convention definition of statelessness does not include the de facto stateless, 

nevertheless the notion of de facto statelessness has a place within the Stateless Persons 

Conventions. The Final Act to the Stateless Persons Convention recommends that each 

Contracting State, when it recognizes as valid the reasons for which a person has renounced the 

protection of the State of which he is a national, consider sympathetically the possibility of 

according to that person the treatment which the convention accords to stateless persons. 

After the Stateless Persons Convention was formulated, a Conference on the Elimination or 

Reduction of Future Statelessness Convention was convened in March 1959 in Geneva. The 

Conference continued with their work in 1961 which resulted in the 1961 Convention on the 

Reduction of Statelessness.39   Again it is in the Final Act which provides for de facto statelessness. 

Resolution I of the Final Act of the 1961 Reduction of Statelessness Convention recommends that 

persons who are stateless de facto should as far as possible be treated as stateless de jure to enable 

them to acquire effective nationality. States party to these conventions therefore have the 

alternative to provide the de facto stateless person the kind of protection accorded to the de jure 

stateless persons through the Final Acts of these two  conventions.  

Regardless of whether a person is de facto or de jure stateless, the consequences of 

statelessness are grave both internationally and municipally.  Walker calls it the ‘evils of 

statelessness that can be visited in either two or both of two aspects of his life: 1) his treatment 

within the country he resides and 2) his inability to present of have presented on his behalf a claim 

for a wrong suffered in or at the hands of another territorial community.’40  Studies have employed 

a joint approach in researching issues pertaining to de facto and de jure statelessness and have 

found that there is no significant difference between the protection needs of de jure and de facto 

statelessness.41 

Within the international arena, the de facto stateless person may not be provided with 

diplomatic protection. He or she may not have an embassy to run too in a foreign State. 

Municipally all 1st generation and 2nd generation rights may be eschewed from the de facto stateless 

person. For example, in Malaysia one would need some form of documentation in order to receive 

formalised governmental education. De facto stateless persons receive informal education through 

the initiatives of non-governmental organisations and faith based organisations. The right to formal 

employment is also lost for the de facto stateless person. This results in them acquiring only odd-

jobs in order to earn an income in the State. These are the basic rights that every human being 

needs in order to survive and yet they may not be available to persons who have resided in Malaysia 

all their life but are not registered nationals of the State. 

According to Batchelor, de facto stateless persons may languish this way for decades, unable 

to exercise any of the rights of citizenship and fearful to leave the country in which they reside 

                                                 
39 Hugh Massey, Legal and Protection Policy Research Series (LPPR/2010/01) 31-32. 
40 Dorothy Jean Walker, ‘Violation or Conduit for Violation of Human Rights?’ (1981) 3 (1) HRQ 106,115. 
41 Gábor Gyulai, ‘Forgotten Without Reason, Protection of Non-Refugee Stateless Persons in Central Europe’ (Hungarian Helsinki 

Committee, 2007) 8. 
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because they will not be readmitted. As such they are unable to enter the ‘country of their 

ancestors’ and, in any event, no longer with significant ties elsewhere.42 Batchelor’s quote aptly 

describes the plight of the stateless in Sabah. The difference however is that regardless of the risks 

involved, these stateless persons do leave Sabah to return to the Philippines but make their way 

back to Malaysia if circumstances permit. At times they are deported back. Anecdotal evidence 

reveals that even these deportees find their way back to Sabah since for them it is Sabah and not 

the Philippines that has become their permanent home. 

The Stateless Persons convention provides for extensive protection provisions to the de jure 

stateless person but omits to include the procedural questions of how to determine whether a person 

is stateless.43 As such difficulties abound in determining who is stateless within the State let alone 

de facto stateless.  

In addition to this gap in law, there is no convention definition on de facto statelessness. The 

Study of Statelessness of 1949 defined de facto stateless persons as persons who:  

…having left the country of which they were nationals, no longer enjoy the protection and 

assistance of their national authorities, either because the authorities refuse to grant them 

assistance and protection, or because they themselves renounce the assistance and protection 

of the countries of which they are nationals.44 
 

The Constitution of the International Refugee Organisation (IRO) in its Annex 1 stipulates that a 

de facto stateless person is: 

…a person … who … is unable or unwilling to avail himself of the protection of the 

Government of his country of nationality or former nationality.45   

 

A more contemporary definition is provided in The Handbook for Parliamentarians:  

(a de facto stateless person is )… unable to demonstrate that he/she is de jure stateless, yet 

he / she has no effective nationality and  does not enjoy national protection46   

 

The definitions above remain useful reference points albeit are non-binding as they are not 

convention definitions. 

 

Not all commentators agree that the concept of de facto statelessness even existed. Special 

Rapporteur to the International Law Commission, Hudson together with Weis preferred the term 

de facto unprotected persons rather than de facto stateless.47 Lauterpacht was of the view that the 

term de facto statelessness was never clearly defined. 48He also felt that it would be very difficult 

in practice to make a clear distinction between de jure and de facto statelessness and that including 

de facto statelessness in a convention that deals with elimination or reduction of future 

statelessness would impose upon states the duty and give them the right to decide that a person 

who was a national of State X was not really a national of that State.49 Apart from which, States 

                                                 
42 Carol Batchelor, ‘Statelessness and the Problem of Resolving Nationality Status’ (1998) 10(No 1 / 2 ) IJRL 156, 178. 
43 Gyulai (n 41) 11. 
44 The United Nations, A Study of Statelessness ([6], UN Doc E/1112,E1112/Add.I 1949) 6. 
45 ibid 6. 
46 Achiron (4) 11. 
47 Manley Ottmer Hudson, Report on Nationality, Including Statelessness (A/CN.4/50, 1952) 17.   
48 Hersch Lauterpacht, Summary record of the 246th meeting of the International Law Commission, (A/CN.4/SR.246, 1954) para18. 
49 Hersch Lauterpacht, Summary record of the 249th meeting of the International Law Commission, (A/CN.4/SR.249, 1954) paras 

15-17. 
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would accordingly be obliged to treat de facto statelessness persons as assimilated in most respects 

to their own nationals. It has not been well settled as to whether what is needed for de facto 

statelessness to occur is a renunciation of nationality for valid reasons, which is the term used in 

the Final Act to the Stateless Persons Convention, denial of protection by state, or circumstance 

where the State is unable to protect the stateless person. Neither is it certain that the individual has 

to have ineffective nationality or be unable to establish his or her nationality. Different documents 

provide different reasons for de facto statelessness.    

Batchelor includes in her definition of de facto stateless those who cannot establish their 

nationality; those with ineffective nationality as well as those who cannot verify their citizenship 

status without the final declaration of the state.50 Massey on the other hand provides an alternative 

point of view. According to him, as a general rule, non-enjoyment of rights attached to nationality 

does not constitute de facto statelessness. The exception lies where the person does not enjoy 

diplomatic protection and consular assistance of the State of nationality in relation to other States.51  

As for persons who are unable to establish their nationality or are of undetermined 

nationality, according to Massey they may be either de jure or de facto stateless.52 For persons 

outside the State whose nationality is at issue, if they are found to be nationals of the State 

concerned then they are in fact de facto stateless provided they are found to be refugees or 

otherwise unable or unwilling to avail themselves of protection from that State. If they are on the 

other hand found not to be nationals of the State concerned, they will be de jure stateless if they 

do not have the nationality of another state. For persons inside the State whose nationality is at 

issue, the persons may not possess any documentation which proves they are nationals of the State 

concerned and their treatment by that State may suggest that it does not regard them as nationals, 

or that State may even have made an initial determination that they are not its nationals. 

Nevertheless the UNHCR or another State may consider that such persons have the nationality of 

that State. In such cases, such persons may be considered to be de jure stateless.53   

Thirdly, it was also submitted by Massey that de facto statelessness does not apply to persons 

who, in the context of State succession, against their will acquire the nationality of a State other 

than the State with which they have a genuine and effective link through habitual residence.54  

 

Massey goes on to give his own definition on de facto statelessness as follows: 

De facto stateless persons are persons outside the country of their nationality who are 

unable or, for valid reasons, are unwilling to avail themselves of the protection of that 

country. Persons who have more than one nationality are de facto stateless only if they are 

outside all the countries of their nationality and are unable, or for valid reasons, are 

unwilling to avail themselves of the protection of any of those countries.55
  

 

Massey’s definition is tailored to some extent by the Refugees Convention. It is easy to see how a 

refugee would be unwilling to avail him or herself of protection from a country that persecutes 

him or her but there is no clear guidelines as to what amounts to ‘valid reasons’ to be unwilling to 

avail oneself of protection  within the South East Asian context. Hear lies the conundrum. Should 

                                                 
50 Carol Batchelor, ‘Stateless Persons: Some Gaps in International Protection’ (1995) 7 IJRL232, 257. 
51 Massey (n 39) 40.  
52 ibid 52. 
53 ibid 53. 
54 ibid 60. 
55 ibid 60. 
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we limit de facto statelessness to include very few categories of people within this definition of de 

facto statelessness as Massey does or do we broaden the concept for South East Asia?  

 

Massey’s definition of de facto statelessness becomes particularly important due to its adoption as 

part of the Summary Conclusions to the Prato Expert Meeting. 56 The Prato Conclusion goes 

further to highlight that prolonged non-cooperation including where the country of nationality does 

not respond to the host country’s communications can be considered as a refusal of protection.57   

 

Applying Massey’s submissions and the subsequent Prato conclusions on the separate categories 

of de facto statelessness to the Malaysian scenario would mean that children with parents of 

Filipino descent residing in Sabah would probably be de facto stateless. However the Indians and 

Orang Asli without birth certificates would not be considered to be stateless at all. At the most 

they would be ‘undocumented Malaysians.’ These instances of lack of documentation will not be 

taken cognizance of within the international sphere. 

Paragraph 12(f) of Part II of the Prato Conclusions provide for further respite for the stateless 

in Sabah that are of Filipino descent as unresolved situations of de facto statelessness, in particular 

over two or more generations, may lead to de jure statelessness.58 Hence they can be placed within 

the international system of law on stateless persons and rightly so as their prospects of attaining 

alternative nationality would be close to nil due to the protracted nature of their plight.   

 

Possible Approaches to De Facto Statelessness   

Although statelessness comes within the purview of international law and is negotiated upon at 

State level, resolutions of conflict may be better achieved at a lower level. States may come up 

with sophisticated legal constructs that look good on paper but remain artificial as it fails to address 

the human problem of statelessness. The author recommends two approaches to the issue of de 

facto statelessness. Firstly, the definition of de facto statelessness ought not mirror the exclusivity 

of the de jure stateless definition of the Stateless Persons Convention but rather be more inclusive 

and all-embracing. This would be the only way in which the plight of the de facto stateless person 

in developing countries like Malaysia would be able to emerge within the international arena. This 

emergence in the author’s point of view puts positive pressure on states to address the problem of 

de facto statelessness.  

Although, the plight of the stateless person in general lacks clarity compared to the plight of 

refugees, nevertheless international media attention and general awareness is what’s needed in 

cases such as these. In metaphorical terms it is more a case of cleaning one’s own backyard rather 

than washing dirty linen in public. There have been instances where the status of statelessness had 

proved more advantageous compared to nationality.59 It is the author’s contention that perhaps 

being de facto stateless may prove more beneficial to those without documents residing in 

Malaysia compared to being considered to be an undocumented Malaysian since international law 

takes cognizance of both de facto and de jure statelessness.  Furthermore, the more inclusive the 

                                                 
56 United Nations High Commissioner for Refugees, Expert Meeting The Concept of Stateless Persons under International Law 

Summary Conclusions, Prato Conclusions (II (A) 2, Prato Conclusions 2010)  < 

http://www.refworld.org/docid/4calae002.html> accessed 20 March 2014. 
57 ibid 7. 
58 ibid 8. 
59 Walker (40) 115. 
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international law definition of de facto is, the more inclusive would be its incorporation within 

municipal levels. As stipulated in the Hungarian Helsinki Committee analysis it is in the states’ 

interest to find an efficient and lawful solution for de facto stateless persons, avoiding thus 

unnecessary social risks their permanent state of legal limbo may cause.60  

 

The second approach would be applying the inverted pyramid when dealing with statelessness. 

States are able to come up with solid, long lasting strategies at the macro level that may not sync 

at the micro level. It is the de facto stateless themselves who have threaded the path of statelessness 

and would be able to come up with concrete solutions at the micro level. Through the NGOs that 

deal with de facto statelessness, States are able to communicate with the stateless in order to gauge 

the needs of this group of people. NGOs are truly important in this respect and serve as the middle 

person between the State and the individual. Since individuals already have the ability to take 

matters to regional courts and international bodies what better step forward could be taken towards 

recognizing individuals as subjects of international law than by giving them the opportunity to be 

involved in international law making.         

            The inclusive definition of statelessness coupled with the inverted pyramid of getting the 

de facto stateless person involved in coming up with concrete measures does not shift the burden 

from the municipal system to the international system but keeps the de facto stateless person within 

the periphery of both levels. Mutual communication in a non-hierarchical manner is pertinent in 

order to begin to resolve the problems relating to de facto statelessness and to close the protection 

gap that arises with minimal financial implications. Kept at the municipal level, the de facto 

stateless person may find him or herself languishing without rights for years on end.     

 

1 

                                                 
60 Gyulai (41) 37. 
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DEALING WITH THE NECESSITY OF AGILE BEHAVIOUR AT THE WORKPLACE: 

A COMPARATIVE APPROACH IN IT, RETAIL, AUTOMOTIVE AND BANKING 

IONUT-COSMIN BALOI1 

 

ABSTRACT 

The purpose of our current thesis is to analyse and emphasise the importance of energetic, flexible 

and agile behaviour at the workplace by means of an investigation performed within four economic 

sectors. Our findings treat the main hypothesis - human inclinations towards agile behaviour, 

people’s skills to rapidly adjust and their likelihood to accept the rhythm and frequency of changes 

at work influence their general well-being and the social relationships. We have underlined some 

sectoral and structural discrepancies proven statistically between the pressure exerted on 

employees included in an ampler investigation when they face agility, daily changes and the way 

their attitudes are shaped in these conditions. We use symmetry coefficients to observe employees’ 

individual peculiarities and express some critical opinions on the way managers deal with 

implications of flexible attitudes, using them as dynamic forces which bring added value. 

 

Key words: agile behaviour; organisational flexibility; social relations 
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PRELIMINARY REMARKS 

Romania of the last decades was the place of turning mentalities and changing management 

practices caused primarily by the wind of globalization and by profound reforms that radically 

changed the organised activities, routines and behaviour of all employees. Cheap labour combined 

with good performances of international companies opened here contributed to attract more and 

more large organisations to seek opportunities on the Romanian market. 

Given the fact that many of these large companies have foreign managers (or the local 

managers have targets set from external divisions), it is natural to emerge sundry gaps and 

adaptation delays between the way of thinking and the priorities at the top of organisations and 

what employees really do and what they think about their daily activity. 

During the last years, a great number of organisations have been allured by the problem of 

optimisation, by the growth of performances, by adaptation to the environment demands in which 

they function, and therefore, many managers become obsessed with flexibility. 

Managers cannot remain impassive regarding questions which have both as source and 

solution exactly the understanding and management of human behaviour characterised by an 

enhancing flexibility. How can competent people, though scattered and unmotivated, receive 

encouragement to unleash their energy and synergy? How can dispersed efforts be brought 

together at organisational level? How can valuable collaborative connections be promoted and 
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maintained? How are the work routines and process shaped now? Everybody questions the 

commitment conditions in order to keep a reasonable level of autonomy and have control over 

what they do.  

This investigation was initiated and performed on the fast forward principle in order to 

speculate the present moment in Romania, marked by social unrest, professional uncertainties, 

gaps between professional and personal life (phenomena such as workaholics, the increasing 

amount of business travelling and delegations), the decisions made by people aim at accepting the 

smallest compromise etc. All of these are factors which accelerate professional dynamism in every 

area of activity. 

 

OVERVIEW ON FLEXIBILITY 

When defining agility based on economic logic, we must consider that agile organisations expect 

change to lead to effectiveness through transitory advantages and the speed and elegance with 

which it orchestrates change2. 

In the abundant literature which deals with the subject of organisational flexibility, the 

paradigm conceptualised by researchers is an inductive one: the changing environment demands 

the essential condition of survival and the compulsory advantage to face the future challenges: the 

competence of being dynamic. If we analyse the institution, too many statistic studies start from 

the worrying ascertainment that only 30% of the organisational change projects are successful, 

even if “the environment is radically different and requires new approaches to change”3.  

This is because, we believe, the projected, predefined adaptation during these years is rather 

a brake if it is to be taken into account the frequency and number of the arising challenges and the 

dynamic need to follow business tendencies. 

If we carefully analysed the entire Romanian society, we would notice the extent of 

resistance to change: the persistence of deeply rooted isolationism attitudes beneath the apparent 

adherence to European values and the general characteristic of social division. An important 

contingent of the Romanian elites (political, cultural and business) was formed by inheritance and 

still exhibits restrained, cautious attitudes, acquired during the Socialist period before 19894.   

Attitudes towards flexible work practices in Eastern Europe were studied by Giannikis and 

Mihail who have identified some interesting features regarding the work flexibility: „women, 

public sector employees and employees who have participated in flexible work arrangements are 

more likely to perceive more benefits and fewer costs”. The conclusion of that study is quite 

trenchant and reflects also our general view supported in the current research: „employee-centred 

organisations that consider flexibility a valuable management tool, should deal with specific 

barriers that discourage people from taking up flexible work arrangements”5. 

To develop a relevant research, we chose to limit our analysis to just a few economical 

activities considered driver-domains in which excels (national statistics state that) the existing 

business in this part of Europe. A very important sector in any state is the retail, and the subjects 

                                                 
2 Christopher G Worley and Edward E. Lawler, ‘Agility and Organization Design: a Diagnostic Framework’ (2010) 39(2) 

Organizational Dynamics 195. 
3 As Christopher G. Worley and Susan A. Mohrman observe in ‘Is change management obsolete?’ (2014) 43(3) Organizational 

Dynamics 214, refering to Michael Beer and Nitin Nohria, Resolving the Tension between Theories E and O of Change / Breaking 

the Code of Change  (Harvard Business School Press 2000). 
4 Lucian Boia, Hystory and mith in Romanian consciouseness (Central European University Press 2001) 229. 
5 Stefanos K. Giannikis and Dimitrios M. Mihail, ‘Flexible work arrangements in Greece: a study of employee perceptions’ (2011) 

22(2) International Journal Of Human Resource Management 417. 
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that we could investigate are the employees of Auchan and Decathlon, a general retailer and a 

specialist one. During the last years, Romania stood out as a good actor in the automotive 

production, thanks to Ford factory placement in an area with tradition. The competence and the 

ability of the population have allowed the acquisition of a real national advantage in the computer 

science field, the IBM group being well rooted in the local market. The fourth domain we chose 

had to be one with recent development. And the field which interconnects the entire contemporary 

civilisation is the banking one (we have chosen one of the most powerful banks-BRD, a society 

under the patronage of Group Société Générale).  

Since the current research is today in its early stage, the data collection was made in a short 

period of time and has not yet been completed, we assume for the moment the experimental status 

of our demarche of investigating the four industries and the representative organisations included 

in our sample. 

The need for competitiveness and constant improvement of processes has become at least as 

important as social standards, conservatism and traditional organisational models. The objectives 

of our research are not to compare the competitiveness of rival companies (the samples do not 

even cover firms in direct competition), to establish a hierarchy or to assess their domains of 

activity; we just try to establish a few structural traits in a contemporary society marked by 

profound changes in the last 30 years. Not by chance though, the respondents to our questionnaire 

consist of residents only, although they represent multinational companies and some of their 

employers have even foreign top managers.  

At the same time, it is our duty to mention that we do not intend to investigate the sources 

which feed the human behaviour or the representative character traits which generally portray the 

Romanian employees. We have reduced our research to relations at the workplace. The 

quantitative analysis relies on confidential and individual answers, therefore, perceptual and 

sensory opinion of those involved in activities at the workplace and do not analyse cognitive 

aspects or conceptual aspects related to character.   

The source-factors of organisational behaviour6 have already been extensively investigated 

and they exceed the scope of the present research, it would be impossible to confirm them by 

means of a simple enquiry based on questionnaire. Yet, the cited authors’ generalisations are 

perfectly valid: the physiological factors cover the basic human needs; the psychological factors 

refer to feelings and desires6. 

In the section reserved to statistical analysis, we plead in favour of developing a managerial 

vision which prioritises employees’ dynamic personalities. We shall not try to explain the 

dynamics of employees’ evolution because the tools used by managers to conduct efficiently these 

everyday realities are instinctive and are related to the creative side of each leader’s personality. 

We shall not suggest alternatives to the paradigm of individual and organisational flexibility, but 

we will try to deconstruct this paradigm- emphasising exactly how things are run in four diverse 

fields of activity in this part of Europe. 

The hypothesis we focus on is that people adapt their behaviour to the workplace in fast 

rhythm, which influences their feelings of calm and relaxation, as well as the quality of their 

interpersonal relations maintained with the collaborates.  

The first part of the hypothesis (people adapt their behaviour to the workplace in a rapid 

rhythm) is valid if we observe the values from the first column of figure 1. Taking into 

                                                 
6 Keith D. Wilde, Allen D. Lebaron and Dwight Israelsen, ‘Knowledge, Uncertainty, and Behavior’ (1985) 75(2) American 

Economic Review 404. 
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consideration the limits of the interval  <strong agreement (1) ÷ (5) total disagreement>, average 

values between 1.44 and 1.96 are very good and indicate a positive self-evaluation of the 

respondents regarding their tendency towards quick reactions, prompt decisions, urgent solutions 

and operative adaptation to new situations. 

In order to better understand the phenomenon, it would be desirable to analyse two variables 

(causal and resulting at the same time): the influence of character propensity and work relations. 

The descendants of the Latin, the Romanians characterise themselves as being sociable, 

involved, but choleric. The foreigners perceive Romanians as communicative, friendly but restless 

and sometimes unpredictable. Some studies7 differentiate the young population from the seniors: 

the young are extroverted and approve of democratic leaders while the old appreciate diligence 

and prefer rather authoritarian leaders. To sum up, the Romanians predisposition is to easily make 

and maintain relations, but to subject them to risks in everyday situations mostly because of 

frequent inflammable characters.  

Dealing with relationships, the entire article investigates them in detail. We should underline 

the roles of direct collaborates- essential in supporting or delaying agile behaviour.  

 

STATISTICAL ANALISYS 

Given the systemic and challenging nature of the change process, we consider justified our 

initiative to test the validity of the following hypothesis: there is a dependency between people’s 

dynamic attitude, their readiness to adapt and their prompt decisions and answers, on the one hand, 

and the quality of relationships with employees, namely the calm behaviour and courteous 

communicative style in changing situations, on the other hand. 

The starting point of this hypothesis is our observation regarding the increasing pressure that 

people are facing in modern societies. For many people it is not easy to remain calm when they 

are assaulted with varied information and requests or the fact that everybody must deal with 

colleagues, superiors and also procedures that are rapidly changing. 

From the beginning we notice that the wording of questions takes into account the 

precondition of high level of dynamics that characterise the working environment of the fourth 

sectors and even the business ecosystems developed around the companies we investigated. 

The method by which we plan to investigate the implications of the dynamic behaviour on 

the people’s general well-being and the social relationships was an interrogative one by using some 

key questions of a more detailed questionnaire. We quantified the relationship of dependence 

between responses given for eight of the key questions of the questionnaire. 

Methods 

According to our conceptual reasoning built on this occasion, we examine the dependent variables 

- the calm behaviour and the peaceful style of communication under the pressure and those cause-

variables represented by the four questions related with the dynamic attitude. The response options 

were the same for all the eight questions: 1- strong agreement; 2- partial agreement; 3-neutral 

response; 4- partial disagreement; 5- total disagreement. 

Further, we determine the correlation coefficients between the variables regarding the 

flexible behaviour (fast reactions, quick decisions, prompt analyses, easy reorganisation) and the 

dependent variables aiming at the quality of relationships with colleagues (I am listened to and 

                                                 
7 Radu-Ioan Popa, ‘An experimental perspective over personality and leadership styles inside Romanian organizations’ (2012) 33 

Procedia - Social and Behavioral Sciences 490. 
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understood by colleagues, keep calm and can discuss relaxed). More specifically, we tested the R-

Pearson bi-varied correlation and the ranks correlation ρ – Spearman. The rank-correlation 

coefficient is not truly recommended for those ordinal scales with few categories (with five 

options, in our case) - generally offering too many cases of equivalence between answers. 

Consequently, we considered appropriate to use the γ (gamma) coefficient. Being a coefficient of 

association (also called the Goodman-Kruskal coefficient), Gamma measures the frequency of the 

concordant and discordant pairs between the answers given by the sample respondents and 

provides the most relevant and pertinent results. 

We present in figure no. 1 the summarised results of the statistical analysis. Following the 

information, we can observe the positive correlations in almost all associations between the 

variables. However, the significance threshold is exceeded (> 0.05) in many situations, which will 

limit the relevance of some of the interpretations that we will make. 

Predictably, between some of the variables analysed in correlation it is a solid level of the 

significance threshold. But we can clearly see in figure no. 1 a flagrant lack of significance in the 

symmetry case between some other combinations among variables. 

Sample and Procedure 

Our sample included 137 valid responses which allowed us to perform an experimental analysis. 

Respondents were 34 years old on average, 44 percent male, having an average experience of 

slightly over 8 years (with some differences from one domain to another, as we will further 

analyse). 53% are operators, 18% are administrative staff, 8% are top managers and 21% have 

middle / lower management positions - these structures are quite respected for all investigated 

sectors. We collected our data in a few weeks in June and July 2015, using both printed 

questionnaires and an online form for completing and collecting the responses.  

The situation of these answers is a partial one since our research is much broader and 

international, which includes nearly 60 questions relating to change management. We used eight 

questions in the adapted form during the investigation. 

Quantitative Results 

First, we checked up to which extent each employee is prompt, agile, reagent to different situations 

that he/she faces at workplace. Other four questions tested the extent to which people have friendly 

relations, communicate effectively and stay calm. Most averages are within the range <strong 

agreement (1) ÷ (2) partial agreement>. 

Contextual findings and discussions 

Further, we analysed the statistical results from Figure no. 1 that shows the values of Gamma test 

in the case of the associations between some of the eight variables. 

Thus, taking the cases in order of their graphical appearance, we firstly analyse the 

implications accompanying ① the employees’ attention to those issues that demand urgent 

responses. We undoubtedly observe the considerable values of Goodman-Kruskal test in the case 

of the automotive industry: strong correlations (.725 < γ < .763) between the causal variable 

(attention focusing on quick reactions) and all the four dependent variables regarding the well-

being and the social relationships. This domain is characterized by a very good level of training 

for all the staff and by a solid organisational culture shared by these members (the highest average 

age between the four areas -43 years- and the highest seniority of employees -15,2 years on 

average-). The optimization of internal flows, organisation after JIT principles, the performing 
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activities following clear procedures, all those arguments offer automotive employees the feeling 

that they are heard and understood, allowing them to remain calm and maintain cordial relations. 
 

 
Figure no. 1 - The results of the statistical analysis – symmetrical measures of gamma test 

(the first column and first line present the average values of the responses, 1÷5) 

Source: author’s analysis by using the SPSS statistical software, 22nd version. 

 

In retail we can see some approximate correlations, smaller but statistically significant. The 

domain obliges the employees to have such calm behaviour and even a good seemingly 



  
AICLEP 2015 (OXFORD) | CONFERENCE PROCEEDINGS  109  

 

© 2015 The Author | AICLEP © 2015 FLE Learning 

collaboration with colleagues taking into account the fact that they work directly with clients. 

However, focusing on quick reaction and keeping calm in difficult situations are not situations 

which happen simultaneously. This case and the mediocre coefficients of other three associations 

could be explained by the age of employees -28,5 on average- and their little experience -just 2,65 

years-. 

In the banking field, it can be noticed only one positive, strong association (γ = .842): the 

obvious regulation of the bank operations (maybe even the fact that the women respondents were 

twice more - women being capable of more discretion than men) forces people to make quick, 

difficult decisions, though maintaining their calm. The tendency to bring the banking agents closer 

to the customers, by reducing the number of loan officers working at the bank and increasing the 

number of travelling agents without office does not favour assertive communication accompanied 

by understanding and listening to the colleagues. The average age of the bank employees (30 years) 

may also explain the lack of association between high levels of rapid reactions and the other three 

behavioural traits.  

The situation of IT people (IBM employees in our study) is very specific. Many of them 

work within virtual operative networks, even home working. Of all combinations of the four causal 

variables related to agile activities respectively jointed with the determined behavioural traits, the 

only significant association is that of focusing on quick reactions ÷ feeling listened by teammates. 

In our opinion, the computerised work and the virtual networks are conditions for people to express 

their interest, to communicate closely with colleagues and to ensure effective feedback in the 

problems that require quick reactions. 

In retail, the positive attitude towards ② the need for operative decisions is not discordant 

to feelings of understanding with collaborators, but keeping calm in such contexts is taken out of 

the question. Even more, the 45 respondents engaged in commercial establishments believe that 

their quick decisions have a cost of cooling the relations through their discordant change of calm 

communication attitudes (the only negative occurrence of the association coefficient, γ = - .020).  

In the automotive sector, both in the driver-company Ford and in its main suppliers (11 of 

the 52 respondents are employees of the other partners), the professional development of 

employees and the leadership styles create a predisposition for promptly solving decisions; this 

variable is quite symmetrical with the good network communication and keeping calm. 

In the banking and industrial sectors, the need for operative decisions emphasizes the stress 

and worsens relationships at the workplace: it was not identified any reasonable level of bivariate 

correlation. 

Further, we look for the answers given to the question ③ 'Do I promptly analyse possible 

solutions and their implications to choose the most suitable one?'. This is a key question and 

checks among the respondents their flair to be prompt, the sharp viewing of things, and the rare 

advantage of not being surprised and to realize the value of innovative solutions. Also in this case, 

the team working contributes to the people's perception and responds to a connection between the 

pressure of the promptness and the satisfaction of the need to be understood and perceived as being 

listened to. The bureaucratic work with partners who need quick answers requires a calm approach 

of the difficult decisions with uncertain solutions and a good efficacy in the communication 

between colleagues. 

On the other hand, the very dynamic work in retail sector and the short period of the 

employees’ engagement (young, with 2,65 years of experience on the average, as we have 

mentioned before), do not determine correlations starting from the prompt analysis of solutions. 

The tendency for prompt responses (1.47 = good average, close to the optimal score / strong 
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agreement = 1) meets up to a certain extent only the specific patience of the young employees who 

are willing to talk calmly with their peers in the retail domain.  

Whereas in the IT sector, we find the sin of individualism. The work in informatics leaves 

no compatibility between timeliness, understanding, listening and calm communication at the 

workplace. Moreover, the provided answers highlight only for the IT sector some values weaker 

than partial agreement. And the standard deviation for these answers of IBM staff is the largest; 

it is therefore natural that there is no significant association.  

Finally, we notice interesting responses and values of bivariate correlations with reasonable 

level, starting from the question ④ ‘Do I easily reorganise my job to adapt to the new situation?’. 

Very important from the management point of view, the question investigates the mental 

discomfort generated by the confrontation between the need for stability and for change. Gary 

Hamel, guru of management science says "the drama of change should not be accompanied by the 

excruciating trauma of the metamorphosis"8. It is an exaggerated approach that respondents in all 

four areas do not share.  

Similar to the previous cases, reorganisation is definitely without destabilising consequences 

for the employees of the automotive manufacturer and slightly easy to accept for the banking and 

retail operators. The logic is simple: adaptation and reorganisation are easy in those cases when 

people feel listened to and understood, therefore they have emotional support and the message is 

sent quite effortlessly in cordial conditions to the collaborators.  

In our interpretation, the lack of correlation in the case of respondents in the IT domain is 

related to the fact that the employees may be out of their comfort zone when they are confronted 

with such situations. The 18 respondents have the average age of 32 and a half years and more 

than 5 years of experience in the firm on the average. Contradictory implications might find their 

explanation in individual character traits and the way this work is organised, sometimes less 

collaboratively, in an individual way and based on virtual communication.  

Although the legislative labour code protects Romanian employees and gives them enough 

rights, not so many articles help reducing the negative implications of the accelerated rhythm of 

organisational change. 

 

CONCLUSIONS 

The results presented after processing the information obtained during the investigation 

emphasises a few sectoral differences: 

- Employees in the automotive sector are very pragmatic, accustomed with giving quick 

reactions to unexpected problems. These reactions are favoured by the colleagues’ support, 

their understanding and by keeping calm.  

- Banking and IT employees are more prompt in finding solutions and solving problems. 

These situations affect in a rather negative way the balance and social understanding, while 

inside the banks people keep calm and maintain relationships a little more cordiale. We borrow 

the opinion that the special situation for people working in IT (for whom we have found only 

one occurrence of statistic association between flexibility and the well-being and positive 

relations at the workplace) is generated by the following factors9: perceived proximity and 

functionality manner of the virtual teams – both generating team dynamics with many risks.  

                                                 
8 Gary Hamel and Bill Breen, The Future of Management (Romanian version, Publica 2010). 
9 Michael Boyer O'Leary, Jeanne M. Wilson and Anca Metiu 'Beyond being there: the symbolic role of communication and 

identification in perceptions of proximity to geographically dispersed colleagues' (2014) 38(4) MIS Quarterly 1219-A7. 
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- Keeping calm is a characteristic associated by the employees in retail only with the 

moments when they have to reorganise their work, not when they have to find solutions and 

make quick decisions. Somewhat different, people inside the banks keep calm when they are 

asked to provide answers to difficult situations, but do not keep that calm when they are out 

of their bureaucratic routine and they are asked to reorganise.  

- Relaxing at the workplace is not associated with changing contexts at all in IT (from the 

reasons we have mentioned before), it is rarely felt by bank employees (probably because of 

the big amount of work and accumulated stress) and only partially concordant in the case of 

retail employees (work in very alert conditions is performed by young staff- the youngest age 

in the sample - and not very well qualified). 

- The older employees and more experienced (automotive) maintain a positive level for 

flexibility at the workplace concordant with an equivalent level of calm and relaxation and the 

perception they are listened to and understood.  

- Communication efficacy (being well listened to and understood by colleagues) is 

symmetrical with the need to find quick solutions and to make prompt decisions in retail and 

automotive - situations when clients are not willing to wait / in banks and IT clients are 

sometimes satisfied with those solutions which are found. This kind of prolific communication 

is not at all or the very least concordant with the urgency to reorganise and prompt solutions 

in retail and IT, probably because people working here would rather be told by superiors how 

to work: they are not used to organising their work in teams by means of group negotiations, 

as it happens (according to statistic coefficients) in automotive and banking.  

If managers treat indifferently the implications which could have the organisational and individual 

flexibility, people will understand that they are stimulated to exhibit what behaviour they want.  

The managers’ intervention could be directed towards balancing these implications and using them 

as motivational levers (of course, according to the teams, departments and the individuals’ 

peculiarities).  

From a strategic standpoint, we emphasise the issue of flexibility and its implications. 

Everyone agrees that every company needs to have competitive advantages. Most specialists feel 

that the biggest advantage is represented by the distinctive competences. Therefore, the strategic 

concern of top managers it ought to create a context that would give people confidence, personal 

satisfaction and a stimulating network inside their organization. The intervention of managers is 

"to multiply the value of human effort"10. 

Unfortunately, treating carefully the need for flexibility and its support with all means is not 

a global conscience- it is an individual approach extremely variable at the level of leaders and 

subordinates. The leaders will avoid the propensity to treat, analyse and, of course, exploit the 

benefits and neutralize the risks.  

We have to be optimistic concerning human abilities to change for the better through 

understanding the importance of the interactions between colleagues. 

Despite the theoretical, methodological, and managerial implications of this study, we 

assume there are limitations. Firstly, one weak point of our study lies in the fact that we have not 

revealed the sides of adaptive behaviour; we have not studied thoroughly the problems regarding 

cognitive adaptability and the tolerance to the working conditions flexibility. These distinctions 

on the implications of the dynamism at the mentality level and respectively the pragmatism of the 

changing nature of the working conditions will be the subject of further research. 

                                                 
10 Gary Hamel and Bill Breen, ibid, 63. 
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THE RELEVANCE OF PATENTS TO DEVELOPING COUNTRIES: PATENT AS 

POWER TOOLS 

NILESH BHIMRAO TRIBHUVAN1 AND TANVI DUBEY2 

 

ABSTRACT  

“The Patent System added the fuel of interest to the fire of genius” 

In the 20th century, we witnessed a series of technological breakthroughs. Some critics of the patent 

system claim that patents may even be harmful to developing nations because of the power over 

markets and pricing that patents confer on their owners.  Authors most humbly contend that the 

idea , that patents are not relevant to developing nations or that they are incompatible with the 

economic objective of the developing nations are inaccurate  because they give the impression that 

it is possible to simply opt out of the international patent system, and yet still achieve economic 

development. This is an error, as patents are an essential component regardless of whether the 

country is developed or developing. Authors have distilled their views by laying down valuable 

some suggestions. The authors have also described how patent information and its diffusion 

stimulates economic development. Patents are power tool for economic development. This tool 

can be used by developing and developed nations alike, by multinational corporations as well as 

SMEs. Therefore the policymakers will have to consider and implement policies which provide a 

balance by offering incentives to stimulate Research and Development, while ensuring a 

competitive environment for pioneers.  

 

Keyword 1- Patents, Keyword 2 – Patent System, Keyword3- Research and Development  

INTRODUCTION 

The leadership of the world in the 21st century will increasingly be in the hands of those who create 

and harness knowledge. This century, often called the century of knowledge, is in indeed the 

century of mind. A nation’s ability to convert knowledge into wealth and social good through 

creativity and innovation will determine its future standing in the comity of nations.  

The truism that knowledge is power has never been more apt than it is now. Trade and 

Knowledge are becoming more knowledge driven. After a detailed research authors found out that 

in Today’s world, for both individuals and enterprises, confidence in the intellectual property 

system acts as a powerful stimulus to creativity and innovation. The increasing internationalisation 

of corporate activities and borderlessness of trade and technology offer new challenges and new 

opportunities. More specifically, exponential growth of scientific and technical knowledge , 

increasing demands for new forms of protection for hitherto excluded areas and for the outputs in 

new fields of human endeavour, easier access to intellectual property related information, 

increasing dominance of the knowledge economy over the old ‘brick’ and ‘mortar’ economy, and 

complexities linked to intellectual property issues in traditional knowledge, genetic resource and 

folklore , are trends that pose a great challenge as well as offer opportunities. These will finally 

lead to the setting up of the intellectual property agenda of the 21st century. 3 The history of the 

human race is a history of the application of imagination, or innovation and creativity, to an 

                                                 
1 Author- Nilesh Tribhuvan, Organization- Chambers of Mahesh Jethmalani, Position- Associate  
2 Co-Author- Tanvi Dubey, Organization- Shardul Amarchand and Mangaldas, Position- Associate 
3 K.G. Narendranath, ‘IPR and India’ Economic Times (New Delhi, 8 July 2003) 
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existing base of knowledge in order to solve problems. Intellectual Property is a term that describe 

the ideas, inventions, technologies, artworks, music and literature, that are intangible when first 

created, but become valuable in tangible form as products. Intellectual Property is defined in all 

pervasive sense in Article 2 (viii) of the Convention Establishing the World Intellectual Property 

Organisation (WIPO) signed at Stockholm on July 14, 1967, to include the rights relating to 

literary, artistic and scientific works; performances of performing artists, phonograms and 

broadcasts; inventions in all fields of human endeavour; scientific discoveries; industrial designs; 

trademarks, service marks and commercial names and designations; protection against unfair 

competition; and importantly , specifies “and all other rights resulting from intellectual activity in 

the industrial, scientific, literary or artistic fields.” 

The intellectual property system refers to the entire gamut of intellectual property laws, 

procedures, practices and institutions responsible for protecting, administering, enforcing, and 

using intellectual asses for social, cultural and economic progress. 4While intellectual property 

laws provide the mechanism for imparting some characteristics of tangible property to intangible 

assets, the institutions, procedures and practices practical means for creators, inventors, businesses 

and industry to reap the benefits of intellectual assets , if the circumstances are conducive. 

Intellectual assets are essentially new original products of the human mind – it’s creative and 

innovative output, which manifests itself in various forms including creative expression of ideas. 

Depending on the nature of the output, different types of intellectual property rights are made 

available if the conditions and requirements prescribed in the relevant national or regional laws 

are fulfilled. While intellectual property rights are private rights and, in essence, pertain to 

individuals, yet in practice, these rights are being exercised more and more by corporate entities, 

such as firms, businesses, corporations and other institutions that can legally hold, exercise and 

dispose of these rights. It is no wonder that intellectual property system has become an important 

instrument of economic and trade policies in many countries worldwide, apart from its role at the 

enterprise level where the intellectual property strategy of the enterprise is a key component of its 

growth plan.  

After a detailed research authors found out that the protection of intellectual property rights 

enables countries to participate more actively in international trade as well as influence investment 

decisions. The importance of and linkage between the protection of intellectual property, 

competitiveness in international trade and techno-economic growth and development, has been a 

core concern of governments, the private sector and civil society, as the intellectual property 

system is seen as a determining factor in safeguarding the results of technological developments 

as well as in encouraging, nourishing and sustaining creative expression. Economic progress is 

becoming increasingly technologies driven, on new or original ideas, techniques, processes and 

creative expression thereof. 5 

 The term “intellectual property” has recently become topical and, at times, controversial. 

The World Intellectual Property Organisation (WIPO) has proclaimed the universal value of IP6, 

and has shown that IP is native to all peoples, relevant in all times and cultures, and that it that it 

has marked the world’s evolution and historically contributed to the progress of societies. 

Intellectual Property is the heritage of all of us.  

                                                 
4 Jonathan Zavin and Scott M. Martin, Economic Perspectives (June 1997) 
5 David Dollar and Aart Kray, ‘Trade, Growth and Poverty’ (World Bank Working Paper No. 2615, 2001) 
6 WIPO, ‘Intellectual Property Needs and Expectations of Traditional Knowledge Holders, WIPO Report on Fact-finding Missions 

on Intellectual Property and Traditional Knowledge’ (WIPO Geneva 2001) 25 
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In the 20th century, we witnessed a series of technological breakthroughs. Indeed it has been 

said that we are in the midst of a third industrial revolution as a result of rapid developments and 

interactions between six key technologies – microelectronics, computers, telecommunications, 

new materials, robotics and biotechnology. It is important to address the occasionally stated notion 

that patents, as opposed to other forms of IP, are not relevant to developing countries, because of 

their relatively low state of technological development. 7 

Some critics of the patent system claim that patents may even be harmful to developing 

nations because of the power over markets and pricing that patents confer on their owners.  

Development. Authors humbly contend that, patents are an essential component regardless of 

whether the country is developed or developing. 

“THE RATIONALE FOR PATENTS – HOW THE SYSTEM WORKS IN THEORY” 

Abraham Lincoln was a master of the homespun aphorism, expressing a complex thought in a 

simple expression. The one quoted above aptly captures the rationale for patents. The “fuel of 

interest” – the profit motive- is a catalyst of scientific, technological and economic development. 

The metaphor is a good one because it suggest a dynamic process in which powerful forces are 

ignited. That process starts with the grant of exclusive, legally enforceable rights to an inventor to 

make, use or sell products incorporating his invention for a limited period of time. 

The patent system provides the inventor with an opportunity to gain revenues at three levels. 

First, the inventor may recoup his costs (the expenses he incurred in developing the 

invention, usually capital, time, equipment and labour). 

Second, the patent system makes it more likely that the inventor will make a profit from the 

unit sales of products incorporating the invention. The ability to achieve this profit depends on 

whether the invention actually enhances the desirability of products, and whether there are 

substitutes or alternatives to the invention and the products.8  

Third, the patent system gives him the ability to gain revenues from licensing or assigning 

(selling) the patent to others who will exploit it in markets that the inventor does not wish to enter, 

using distribution resources that the inventor does not have, or combine the invention with other 

inventions and products to create new inventions and products. 9 

It is an oversimplification to say that the patent system is a tool to grant a simple exclusive 

right to an inventor. The exclusive rights granted by a patent are valid only for a limited duration. 

They also are limited to and are valid in only the country or jurisdiction that issued the patent. In 

the rest of the world, in all countries in which the invention is not protected by a patent, the 

invention may be used freely.  

Further, Patents are only granted when the invention meets the strict requirements for 

patentability; generally that the invention must be “new, useful and non-obvious”. A patent is not 

granted simply because of hard work or large amounts of capital. The inventor must actually create 

something original based on his research and imagination, although he will invariably draw upon 

old data and inventions. The invention cannot be merely theoretical, but must be practically “do-

able”. The exclusive right is time-limited; in most cases it lasts for 20 years from filing. The 

                                                 
7 Lester C. Thurow, Creating Wealth: The New Rules for Individuals, Companies, and Countries in a knowledge- Based Economy 

(Nicholas Brealey Publishing 1999) 5  
8Marco CEJ Bronckers, ‘The Impact of TRIPS Intellectual Property Protection in Developing countries’ (1994) 31 

CML Rev 1245, 1273  
9 Gail E Evans, ‘Intellectual Property Rights, Investment and Trade in the Uruguay Round: Laying the Foundation’ (1987) 23 

Stanford J Int’l L 51, 142-143 
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exclusive right generally does not extend to “fair use” – research and academic use of patent. The 

patent is only valid in the country in which it is filed and issued, so innovators and businesses in 

other countries are free to use the invention. Even where the patent right applies, patent holders 

are often motivated to license others to use patents, as such licensing is often profitable aspect of 

patent ownership and a way to reach “unserved or underserved markets”. In such cases, the patent 

right is effectively shared and its benefits distributed. Further, patents may provide economic and 

technological benefits in the form of information because they are public documents. Most patent 

systems have the legal requirements that the application and patent fully disclose the invention in 

a manner sufficiently clear and complete for it to be carried out by a person skilled in the field of 

invention. Finally, abuse of the patent right combined with the acts of unfair competition may be 

checked in some countries by anti-trust or competition law. 10 

“PATENTS AND ECONOMIC DEVELOPMENT- HOW THE PATENT SYSTEM 

WORKS IN PRACTICE” 

The above discussion sets forth the theoretical rationale for the patent system. However, the test 

of theory is how it works in practice. A practical description of how patents stimulate economic 

development could be the subject of a multi-volume treatise. A robust patent system and 

appropriate enforcement are prerequisites for technology transfer and investment. Without patent 

protection, no business is comfortable in disclosing its technologies or investing in Research and 

Development. Thus, the most fundamental way that patents facilitate technology transfer and 

investment is the creation of a safe environment in which business and further research and 

development may be conducted. With such investment and business relations, given the proper 

structuring of and favourable terms in joint venture agreements, a rich harvest of technology 

transfer in the form of know-how and human capital development can be reaped. We witnessed 

some experiences of emerging economies in the last century.  

Brazil and India, both of which embraced IP and strengthened their patent laws in the early 

1990s, witnessed a significant and continuing growth in FDI and in the number of patent 

applications filed within the countries in the latter half of the 1990s. 11In some other developing 

countries the rate of patenting has also increased sharply in recent years.12In some these countries, 

the process of modernizing the patent regime began as early as the 1980s, long before the 

conclusion of the TRIPs Agreement. The policy shift triggering the modernization of the patent 

system in many of them had been driven by the fact that they relied on export-led growth and were 

convinced that a strong system for patent protection was critical in stimulating innovation in local 

industries.  

As a preliminary, it is important to address the occasionally stated notion that patents, as 

opposed to other forms of IP, are not relevant to developing countries, because of their relatively 

low state of technological development. The argument is sometimes made that copyright, 

trademark and geographical indications may be useful and appropriate in the developing nation 

context, but not patents, except insofar as developing nation should offer patent protection in order 

to secure foreign direct investment. Some critics of the patent system claim that patents may even 

be harmful to developing nations because of the power over markets and pricing that patents confer 

on their owners. 13 

                                                 
10 Milpurrurru v. Indofurn (Pty) Ltd. (1995) 30 IPR 209 
11 J.M. Clark, ‘Towards a Concept of Workable Competition’ (June 1940) 30 American Economic Review 214 
12 US Department of Commerce, Office of Technology Policy, The New  Innovators : Global Patenting Trends in Five Sectors 

(Washington , D.C. : US Department of Commerce, September , 1998) 
13 ibid 
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These ideas, that patents are not relevant to developing nations, or that they are incompatible 

with the economic objective of the developing nations- are inaccurate because they give 

impression that it is possible to simply opt out of the international patent system, and yet still 

achieve economic development. This is an error, as patents are an essential component of economic 

strategy regardless of whether the country is developed or developing.  

Developing Countries today, some to a greater extent than others, are adroitly wielding the 

patent system for optimum leverage on economic development. Indeed, patents are power tools 

for economic development and the role of governments and policy makers of developing countries 

is crucial in determining whether such countries use the power of the patent system for economic 

development by implementing pro-active patent policies.14  

In implementing patents as a strategic tool, patent system has four significant functions:- 

1). to facilitate technology transfer and FDI. 

2). to stimulate Research and Development at universities and research centres. 

3). to serve as a catalyst of “new technologies” and new businesses; and 

4). to empower businesses especially SMEs, with regard to IP asset accumulation, 

management and use.15 

These functions are applicable regardless of the difference in culture, religion, political 

system and the degree of economic development, as long as entrepreneurs are supported by a set 

of well planned, coordinated, and pro-active patent policies by the government. Given that most 

developing countries are currently importers of technology and financial resources for investment, 

discussions on the role of the patent system tend to be focused on the facilitation of technology 

transfer and FDI.16 However, parallel with the policies that promote FDI, policy-makers can adopt 

policies that support businesses in the accumulation, management and use of patents. Such policies 

are various and include providing financial and tax incentives for R&D as well as for Research 

and Development as well as for the improvement and enhancement of old technologies and 

traditional knowledge. Such development can take place in the context of joint ventures and 

licensing arrangements with foreign companies as well as in the context of local, indigenous 

development. 

HIGH RISK OF BIOTECHNOLOGY RESEARCH SUPORTED BY PATENTS 

The year 1980 marked the dawn of a new era of the patent system and biotechnology. In this year 

US Supreme Court decided in Diamond v. Chakrabarty that a bacterium which had been 

genetically engineered to break down crude oil was patentable, as was “anything under the sun 

that is made by man.” This landmark decision paved the way for the patentability of 

biotechnological inventions in the United States of America. Currently, the extent to which 

biotechnological inventions are patentable varies from one country to another.17 Currently, the 

extent to which biotechnological inventions are patentable varies from one country to another. 18 

 

                                                 
14 Samson Vermont, ‘Patent Costs and Benefits : The Economics of Patents and Litigation’ (Supp II,  Patent Strategy and 

Management  2001)60 
15Zhang and Xiao, ‘The Jiang Zemin Theory’ Singapore Straits Times (Singapore, 30 October 2000) 
16 Kevin G. Rivette and David Kline, Discovering New Value in Intellectual Property’ (2000) 78 Harvard Business Review 59.   
17 Diamond v. Chakrabarty 206 USPQ 193 (1980) 
18 Kim S. Cameron and Robert E.Quinn, Diagnosis and Changing Organizational Culture: Based on the Competition Values 

Framework (Addison Wesley Longman Inc. 1999) 240  
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“PATENT LICENSING, INFORMATION AND SKILLED HUMAN RESOURCES” 

Patent licensing operates beneficially only when there is a market in which the licensee and 

licensor can efficiently make use and sell products incorporating their inventions. Thus, in strategic 

patent planning, policy makers will address market definition. A developing country with a 

relatively small population of potential consumers or manufacturing base may not be an attractive 

locale for licensing because the royalties that can be realized in such a market are too small19. In 

order for licensing to work, there must be a big enough market so that royalties can be lucrative. 

This leads to the logical conclusion that regional collaborations, where all members recognise the 

validity and enforceability of patents issued by other members, will in some cases create more 

attractive licensing markets. Further advantages of such regional approaches are the possibilities 

of leveraging expenses of IP office administration, and information technology, exchanging 

expertise, and promoting knowledge exchange.20   

Human Capital Development is a vital component of patent policy. Sowing seeds in public 

education, from early childhood to post-secondary levels, to encourage creativity, invention, 

respect for new ideas, and confidence in indigenous development, will bear a rich harvest. It is not 

enough to teach that IP rights must be respected; the positive benefits to the nation of innovation 

and intellectual property must also be explained. Young people in developing countries need 

confidence that their ideas and inventions can have a future. Public recognition of inventors and 

awards for their work help the culture see that patents are valuable to the entire society.  

Use of local and indigenous resources is also essential. Patent tool works with the economic 

landscape of the country. Authors most humbly contend that countries whose wealth is one field 

will not wish to gear patent policy towards other fields, just because another country has been 

successful in that area. So, if a country is focusing on agriculture development, chemicals and 

irrigation technology, for example, it will not necessarily want to promote licensing of semi-

conductor technology or biotechnology. Creative marketing and commercialization of traditional 

technology, culture and folklore, and all other local resources, within the context of patent system, 

are all important. 

 

A WAY FORWARD 

Authors most humbly contend that, patents are a power tool for economic development.  This tool 

can be used by developing and developed nations alike, by multinational corporations as well as 

SMEs. The idea that the patents are not relevant to developing nations, or that they are 

incompatible with the economic objectives of the developing nations- are inaccurate. Indeed, 

patents are power tools for economic development and the role of governments and policy-makers 

of developing countries is crucial in determining whether such countries use the power of patent 

system for economic development. After going through the lessons and experiences from 

successful economies, the authors have distilled these experiences in the following suggestion:-  

1). There must be a pro-active policy (PPP) that is understood to be intrinsically related to 

economic development. The Republic of Korea and Singapore’s experiences with patent policy 

confirm the importance of a pro-active approach. Coordination f patent policy with economic 

development policy is essential, because, as demonstrated earlier in this chapter, patent policy both 

reflects and influences technology and business development.  

                                                 
19 Editorial, ‘Oxford University Ventures Capitalists’ The Times (London, 5 November 1999) 
20 Barnaby J. Feder, ‘Pursuing a new Line in Optical Research’ NY Times (New York, 9 July 2001) 
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2). Use of Patents and PPP as a power tool must be strategic. A scatter-shot approach, where 

equal emphasis is placed on all areas of development, is unlikely to succeed. Targeting key areas 

of development, with a complementary patent policy, appears to be a sound approach. It is a 

legitimate role of government to provide financial, educational, tax and other incentives to support 

development in targeted areas. This targeting is practiced throughout the developed world and is 

no less applicable to the developing world. As long as such policies do not discriminate against 

non-nationals in intellectual property protection and do not offend principles of national treatment, 

there is no legal or policy objection to them.  

3). National policies and the PPP should be designed to promote patent licensing joint 

ventures and strategic alliances, as these can encourage local invention as well as foreign direct 

investment. The best of such transactions are a “win-win” for both parties, with approximately 

equal benefits and costs. The licensee, often the developing country party, can receive rights to 

manufacture or distribute products products and/or technologies in the local or regional market.  

4). Use of indigenous and local resources is also essential. Patent tool work with the 

economic landscape of the country. Countries whose wealth is one field will not wish to gear patent 

policy towards other fields, just because another country has been successful in that area. So, if a 

country is focusing on agricultural development, chemicals and irrigation technology, for example, 

it will not necessarily want to promote licensing of semi-conductor technology or biotechnology. 

Creative marketing and commercialization of traditional knowledge, culture and folklore, and all 

other local resources, within the context of a patent system are important.  

5). As a nuclear for patent policies , planning and implementation, the importance of IP 

office administration and the increasingly important role of IP offices as thinkers, policy 

contributors , and partners in economic development cannot be overestimated. Policies in IP 

administration that make the patent system accessible, such as electronic filing, help desks, 

graphical user interfaces that emphasize ease of use, and differential filing fees based on the 

investor’s gross revenues, are all helpful. Promotion of technology licensing centres and IP 

management centres where researchers and professors can get help in developing, filing, and 

commercializing their inventions is necessary.  

6).Young people in developing countries need confidence that their ideas and inventions can 

have a future. Programs that reward invention, whether science fairs in high schools or financial 

incentives for the employees who develop useful inventions, are important in conveying this 

message. Public recognition of investors and awards for their work help the culture see that patents 

are valuable to the entire society.  

7). Effective use of technology transfer opportunities and utilization of patent information in 

all of the facets in which such information can be useful is important. Public policies to promote 

the use to of such information are likely to bear fruit in terms of the cycle of creation and new 

technologies. Patent databases can help developing countries find licensors of technologies that 

are needed, licensees of technologies that are being locally developed, investors and business 

partners.  

8). Finally and most crucially, effective patent laws, adequate technology infrastructure, and 

adequate IP protection and enforcement all permit the patent system to work optimally. 

Enforcement is especially important, as without enforcement of IP rights, the patent system cannot 

operate in practice as it promises in theory.  

The Authors have taken a step forward and provided an overview of the functions, value, 

and impact that a patent system has in the age of rapid technological innovation. The patent system 

needs to be constantly adjusted and implemented so that the best balance between the right holders, 
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new entrants to the market, the public at large and civil society is achieved. The potential of the 

patent system has been widely recognised in the context of knowledge creation and dynamic 

innovation.  

Authors have described how patent information and its diffusion stimulates economic 

development. It has also explored how new technologies have had an enormous impact on the 

patent system and why some countries swiftly and strategically responded to the challenges from 

those new technologies by successfully adjusting their patent policies and systems. After a 

thorough research, authors have found that excessive strong patent protection for new technologies 

may adversely affect economies. Therefore, policy-makers will have to consider and implement 

policies which provide a balance by offering incentives to stimulate Research and Development, 

while ensuring a competitive environment for pioneers.  
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THE ROLE OF HUMAN RIGHTS IN THE EU EXTERNAL ACTION: THE CASE OF 

SOMALIA 

KRISTÍNA JANKOVÁ1 

ABSTRACT:  

Although the EU has been presented as a soft or civilian power right because of its non-military 

instruments used in its internal as well as external policies, human rights were not always the core 

of its functioning. It took almost 30 years for this phenomenon to get into primary law of the EU, 

namely the Single European Act. Ever since, the human rights became the basic principle and 

integral part of the EU policies. Even before the adoption of Lisbon Treaty intended to strengthen 

the external action, human rights were the guiding principle when preparing and evaluating the 

missions outside and inside the European continent, whether civilian or military ones. However, 

the EU as an irrational actor which basis its foreign policy rather on the logic of appropriateness 

then on the logic of consequences is not in conformity with how the EU actually decides. This 

article uses the case of Somalia and the activities towards this country to demonstrate that again, 

the decision within the EU are complex and we have to consider not only the normative 

(constructivist) patterns of the EU’s behaviour, but also the rational aspects (neorealist). 

Key words: The EU, human rights, mission, CDSP, decision-making, logic of appropriateness 

 

INTRODUCTION 

Post-colonial era in Africa can be characterized by the newly developed autocratic regimes, tribe 

governance rather than by desired freedom and liberties. All over the continent different types of 

conflict arose, either because of continuous exploitation of natural resources which served as 

a financial source for arms and weapons, or because of the concentration of power in the hands of 

one person. Somalia became one of the countries which experienced several stages of post-colonial 

state, autocratic regime, civil war and clan war. Since 1991 Somalia is without functioning 

government and the civilians suffer from clan war, unfavourable environmental conditions and the 

legacy of failed American intervention and unsuccessful UN missions. However, in late 90s the 

situation started to improve thanks to food aid provided by the western world and better 

environmental conditions without huge drought that were behind the food crisis in Somalia. It 

seemed that the crisis will continue and end with the happy ending. Nevertheless, the problem with 

non-existing government and rule of law gave rise to pirates who were getting more and ruder and 

dared to attack and kidnap ships carrying the humanitarian aid, especially in terms of World Food 

Program and to blackmail countries because of the hostages from the kidnapped ships. In middle 

of 2000s, the situation worsened very much and countries became really concerned about the 

economic losses and missing aid in Somalia. In 2008, three operations were undertaken by the US, 

NATO and the EU to combat piracy in the West Indian Ocean. 

The paper will focus especially on the role of the EU, who became the leader in the region 

very soon thanks to its soft power instruments which were yet considered insufficient several years 

ago. However, at the moment it seems that soft power instruments applied at the right time and in 

right way are necessary complement to military assets in the field. Such approach can be titled a 

                                                 
1 Mgr. Kristína Janková is a PhD student in European Studies and Politics at the Faculty of Social and Economic Sciences, 

Comenius University in Bratislava, Slovakia. Her PhD thesis is titled “Humanitarian intervention and Responsibility to Protect. 

How are the decisions made in the EU?” 
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‘comprehensive approach’2, characterized by the phenomenon of crisis management, which puts 

together different instruments of dealing with crisis, not only military ones, but also civilians, 

institutional and humanitarian. The question arises, what is the role of the human rights violation 

in the EU decision-making in case of Somalia? The decision-making refers not only to CDSP 

missions, but also humanitarian aid, which lies outside the portfolio of CDSP, rather falls under 

the competencies of the Commission.  

THE EUROPEAN UNION AS A STRUCTURAL POWER 

The European Union developed the so called comprehensive approach over time, partially because 

of the intergovernmental character of its foreign policy platform CFSP and partially because of the 

NATO playing primary role in the security field in the EU. Because it was hard to agree on a 

unified foreign policy, the EU developed rather its soft power, broadened its network of partners 

in the economic and judicial area. However, it was criticized being a ‘military worm’3 and thus 

not being effective sufficiently in its actions abroad. The reluctance of Member States to contribute 

to so-called European army and different approaches towards the use of force prevented the EU 

from developing its military assets. Nevertheless, over years, the necessity of creating the defence 

and security policy within fully functioning foreign policy became recognized by most of the 

states. The idea was mainly driven by France, who usually stands oppose to the US and NATO as 

a guarantor of European security and wanted the EU to be independent and self-contained in the 

security field.  

The soft power4 of the EU was mainly explained by the conditionality exercised over 

candidate countries in Europe and in the African countries which receive the humanitarian and 

development aid. Greater concern over human rights, democracy and the rule of law constitute the 

requirements for applying and actually getting the financial or material support. Due to the 

European history, the EU based its external relations on the diplomatic instruments using 

negotiations, persuasion and mediation as the main strategies for reaching its aims and agreements. 

This became extremely popular especially on the African continent. Unlike the US, the EU is 

perceived as a peaceful power with no hurry-up interventionist tradition. However, the criticism 

of the lack of military character in the EU defence and security triggered the development through 

the European Defence and Security Policy which was established in 2003 with the missions in 

Macedonia and Bosnia and Herzegovina on the European territory and DRC in Africa. This 

military power experienced a great evolution since then, though the important factor is that the 

European Union and especially its Member States are reluctant to provide troops for missions, 

where there is a high probability of the loss of soldiers’ lives5. This is the first reference to the 

human rights agenda in the EU external action – protection of live of its own soldiers.  

The civilian power6 as the synonym to the soft power instruments is also supported by the 

civilian mission of the EU in its neighbourhood and through the process of Europeanization of the 

                                                 
2 Major General Maurice de Langlois, The comprehensive approach the European Union: a case study of the Horn of Africa (2014) 

Extract of the more detailed study Approach glovale at Union européenne: le cas de la Crone de l’Afrique. Institute de Recherche 

Stretégique de l’Ecole Militaire 2014-35.  
3 Mark Eyskens, ‘Europe is an economic giant, a political dwarf, and a military worm’ (1991) As quoted by Craig R. 

Whitney, ‘War in the Gulf: Europe; Gulf Fighting Shatters Europeans' Fragile Unity’ The New York Times (25 January 1991) 
4 For further details, see Joseph Nye, Bound to Lead: The Changing Nature of American Power (Basic Books 1990); Joseph Nye, 

Soft Power: The Means to Success in World Politics (Public Affairs 2004) 
5 Major R. Perry, Determing factors for the EU military intervention. (Fort Leavenworth, KS: US Army Command and General 

Staff College 2013). 
6 See Francois. Dûchene, The European Community and the Uncertainties of Interdependence’ (1973) in M. Kohnstam and W. 

Hager (eds.), A Nation Writ Large? Foreign Policy Problems before the European Community (Macmillan 1973) 1; Christopher 
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policies of nation states. The European Union acts like a model of an institution that moved on 

after the Second World War and built an body sui generis  that is neither an international 

organisation, not yet a state, or a form of state. This civilian mission is transformed into to human 

rights protection clause in every policy of the EU, including the external action. However, at the 

moment the term civilian power does not encompass the vital interest of the European external 

action which is primary focused on prevention and post-conflict reconstruction. Why the EU is 

mainly focused on these two strategies arises mainly from different positions of the EU Member 

States towards conflict resolution and use of force in cases of gross human rights violations and 

mass atrocities. These different positions result from the different security cultures of the Member 

States where you can see two clear ‘camps’ – one represented mainly by the former colonial 

powers such as France and the UK with strong interventionist policy. Though one might think 

these two countries share identical positions, in practise they do not. The French security culture 

has more to do with the right to intervention as presented by the former Foreign Minister, Bernard 

Kouchner7, whereas the British openly admitted the crucial role of Britain’s interest in the 

intervention or foreign policy8. The latter camp mainly consists of the coalition around Germany 

which is reluctant to be military engaged around the globe and especially sensitive to countries 

that were previously involved in Hitler’s plans for the Third Reich. Logically, this German ‘culture 

of resilience’9 is based on the history of aggressor in the First and Second World War. 

Nevertheless, this camp includes also countries that became the target of such aggression and are 

thus deeply considering any use of force. Because of this not united voice among the EU Member 

States, it is hard to pass decisions or resolutions aimed at conflict areas. Since late 90s the EU 

focused on other types of conflict resolution, firstly motivated by the Agenda of Peace by Boutros 

Boutros-Ghali10 and later by inclusion of humanitarian tasks and conflict prevention. Conflict 

prevention is closely connected with the peace building or post-conflict reconstruction since 

similar instruments have to be used and preventive measures are integral part of the reconstruction 

strategies. The EU move beyond the initial conflict prevention declarations and realized that in 

order to succeed in its endeavour, the roots of conflicts and problems have to be addressed and 

therefore initiates the long-term negotiations and solutions in problematic areas like Middle East, 

where the EU was asked to be a mediator because of its trustworthiness and non-interventionist 

character. It is guided by the humanitarian principles such as neutrality and impartiality since these 

are key parts of desired achievement many times. It was proved that negotiations and talks are 

more valuable and successful solutions than military pressure and threats. Therefore to call the EU 

a structural power is currently more accurate than the civilian or soft power.11 

To mention prevention, intervention and reconstruction was not by accident. These three 

strategies are inclusive part of the concept called Responsibility to Protect. This concept was 

worked out by the International Commission on Intervention and State Sovereignty in 2001. The 

Commission consisted of practitioners and academics who dedicated their professional life to 

human rights protection, rule of law and prevention from genocide, such as Gareth Evans, Michael 

Ignatieff, Lee Hamilton or Ramesh Thakur. Moreover, the concept has a great support among other 

                                                 
Hill, ‘National interests – the insuperable obstacles?’ (1983) in C. Hill (ed.), National Foreign Policies and European Political 

Cooperation  (Allen & Unwin 1983); Henry Bull, ‘Civilian Power Europe: A Contradiction in Terms?’ (1982)  21(1) Journal of 

Common Market Studies 149. 
7 Juan Garrigues, ‘The responsibility to protect: from ethical principles to an effective’ (2007) FIRDE. 
8 Tony Blair, Doctrine of the international community (1999) Speech to the Economic Club, Chicago. 24. April 1999. 
9 Juan Garrigues, ‘The responsibility to protect: from ethical principles to an effective’ (FIRDE Publications 2007). 
10 Boutrus B. Ghali, Agenda for Peace (Report of the Secretary General 1992). 
11 Patrick Holden, In Search of Structural Power: EU Aid Policy as a Global Political Instrument. (Ashgate 2009). 
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such as Jennifer Welsh, and Edward Luck who is (resp. was) a Special Advisor on Responsibility 

to Protect working under overall guidance of Adam Dieng, the Special Advisor on the Prevention 

of Genocide. The initial version of the R2P is considered a ‘broad version’ due to its looser rules 

on authorisation of the Security Council and application to broader spectrum of situations, 

including especially the natural disasters and situation followed by them (such as in 2008 

Myanmar/Burma after Cyclone Nargis). This concept got on the tables in the UN because it re-

opened the question of humanitarian intervention stating if State fails to protect its own citizens, 

the international community may intervene. However, in 2005, the R2P was adopted in its narrow 

version within the World Summit Outcome Document in Art. 98 and 9912 and later in several 

reports of the Secretary General on the Implementation of R2P, Role of regional organisation in 

the implementation of R2P etc.13 This narrow conception left out the option of military intervention 

in the case of natural disasters; however, in order to provide the development aid, there is no 

consent of the receiving state needed. Moreover, the narrow concept set strict rules of pre-

authorisation of the military deployment by the Security Council so next Kosovo shall never 

happen again. Despite this limitation on military deployment should prevent the state to misuse 

the R2P and change the mandate into a regime change operation, it also put a burden on the UN 

SC shoulders again. The world has experienced for several times the Cold war struggle in the 

Security Council thus disabling it from adopting any binding resolution based on Chapter VII to 

send armed troops to conflict areas, whether to protect humanitarian workers or to fight rebels. 

The proxy wars that were reality during the Cold war still survive also at this moment (i.e. Syria). 

The biggest problem is the veto power of the Permanent Five, which is mostly used by Russia and 

China that are traditionally reluctant to vote for any Chapter VII resolution. Usually when such 

type of resolution is passed, it is thanks to the abstention of these countries. Nevertheless, the R2P 

still suffers from the label of evolving international norm just because of different approaches of 

states towards the military deployment for humanitarian reasons, as it was titled in the R2P report. 

This change in the term tries to avoid any militarisation of the concept of humanitarianism. It is 

important to point out that the goal of the R2P is the prevention of genocide, ethnic cleansing, war 

crimes and crimes against humanity not to fight and withdraw non-democratic leaders in failed 

states as it happened in Libya, which was initially perceived as a successful implementation of the 

responsibility to react if state is failing to protect its own citizens, however, it changed into 

airstrikes on Gaddafi’s residence and the purpose of the mission was lost in the attacks of NATO 

forces on the Libyan army. The EU Member States bounded themselves to continue in the process 

of building this norm and thus underlined that the EU behaves also like a “normative power”.14 

                                                 
12The United Nations General Assembly, 2005 World Summit Outcome (Resolution A/60/1, United Nations 2005). 
13 The United Nations General Assembly, Implementing Responsibility to Protect. Report of Secretary-General (The United 

Nations, 2009) 

The United Nations General Assembly, Early warning, assessment and the responsibility to protect (Report of Secretary-General, 

The United Nations 2010) 

The United Nations General Assembly, The role of regional and sub-regional arrangements in implementing the responsibility to 

protect (Report of Secretary-General, The United Nations 2011) 

The United Nations General Assembly, The responsibility to protect: timely and decisive response (Report of Secretary-General, 

The United Nations 2012) 

The United Nations General Assembly, Responsibility to Protect: State responsibility and prevention (Report of Secretary-General, 

The United Nations 2013) 

The United Nations General Assembly, Fulfilling our collective responsibility: International assistance and the responsibility to 

protect (Report of Secretary-General, The United Nations 2014). 
14 Ian Manners, ‘Normative Power Europe: A Contradiction in Terms?’ (2002) 40(2) Journal of Common Market Studies 235. 
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THE EU MISSIONS – WHAT PLACE FOR HUMAN RIGHTS?  

In Libya, there was a huge opportunity to show the united voice in the EU on crisis situations. The 

decision-making process was rather too slow that fast-going which would be more expectable. 

Despite the adopted decision to send troops to Libya, the decision never came to the operational 

phase and so the EU has still rely on other examples of missions to prove it is a valid actor on 

international security field. The EU has been quite active in deploying missions, especially on the 

European and African territory, and in the Middle East. Since 2003 when the European defence 

and security policy was established, it deployed 35 missions, 17 missions are already completed 

and currently there are 18 ongoing missions, civilian and as well as military. Currently, the EU has 

six military missions and 11 civilian missions covering mostly the African territory.15 However, if 

you look at the map of the EU missions there are possible patterns that can be found in the selection 

of the missions. Considering the military mission, Major Perry explored the conditions under 

which the EU decides to deploy the troops and he concluded three requirements. The first is being 

the European interest. Major Perry analysed the official documents in the area of CFSP and CDSP, 

being mainly the European Security Strategy (2003 and revised in 2008). The second requirement 

is the consent of the UN SC resolution before the actual mission is deployed. After number of 

cases when the intervention was undertaken without the mandate of the UN, although later 

authorized by a peacebuilding mission (Kosovo 1999, Iraq 2003), the EU wants to avoid any 

doubts about the mission’s legitimacy, whether moral or military one.16 Third requirement for 

military deployment is the necessary participation of one of the leading countries in EU foreign 

policy that can provide Operational Headquarter (taking into regard mainly the UK, France and 

Germany). Here comes a term that is present in foreign policy analyses for a long time and does 

not seem to disappear – the capability-expectations gap.17 Even if there is common joint will in 

favour of the mission deployment, the deployment itself depends on the current availability of the 

OHQ of above mentioned three countries. It happened several times before (i.e. Lebanon), when 

none of these countries could provide the OHQ (either because of pre-occupation in other areas, 

like Afghanistan or because high probability of open hostilities) and thus the EU refused to deploy 

the mission according the vision of the UN Secretary General. However, being more realist(ic), 

the countries deeply consider their national interest or apply their security culture in these 

situations. The final factor refers to already mentioned high probability of risk and loss of soldiers’ 

lives. Especially Germany was reluctant to provide troops for mission where there were open fights 

on everyday schedule. The European security culture is not yet evolved the stage where the lives 

of soldiers are worth the lives of others.18 Nevertheless, going back to the requirements for military 

deployment, after analysing Perry’s study, I started to think of the human rights role. Are human 

rights really just an initial reason for agenda-setting and does not play any role during the decision-

                                                 
15 The European Union. CDSP Missions and Operations <http://eeas.europa.eu/csdp/missions-and-

operations/index_en.htm> accessed 29 August 2015). 
16 Jaane H. Matlary, Value and Weapons: From Humanitarian Intervention to Regime Change? (University of Oslo and the 

Norwegian Institute of International Affairs 2005). 
17 Christopher Hill, ‘The Capability-Expectations Gap, or Conceptualising Europe’s International Role’ (1993) 31 (3) Journal of 

Common Market Studies 305. 
18 This is very similar to the US intervention in Somalia, where the CNN effect and the fact that G.W. Bush was leaving the office 

motivated the President to deploy Operation Restore Hope to intervene in 1992 after dozens of months without any government. 

However, in 1993 the CNN effect caused the opposite reaction of the President and he was pushed to withdraw the forces after the 

Black Hawk with 12 American soldiers was shot down. The pictures of the American soldier being pulled across the streets in 

capital Mogadishu still lies in the head of Americans and gave birth to the equation of soldiers’ lives for the lives of others. 
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making phase? Is the decision really rational-choice based or the EU take into regard also its role 

as a humanitarian power?  

THE EU AND SOMALIA 

During the early years of CFSP, the EU developed its tradition in humanitarian aid and Somalia 

became of the receiving countries. There exist several ways how the EU as supported the whole 

region of Horn Africa. First there is European Development Fund through the EU provides 

financial and material assets to African Union Mission to Somalia and to United Nations 

Development Program’s project on the rule of law and democracy building. Secondly, there is an 

African Peace Facility (since 2003), through again AMISOM is supported. APF represents the 

main package for the peace mission and provides most of the money. Thirdly, the EU acts through 

Instrument for Stability (IfS) which is again focusing on capacity building and rule of law. IfS 

finances program Critical Maritime Routes.19 Moreover, Somalia benefits also from the European 

Instrument for democracy and Human rights (EIDHR) which aim at bypassing the public 

authorities with the civil society stakeholders, which is, however quite missing in the state.20 The 

cooperation is based on Cotonou Agreement (2000) which replaced the Lomé Agreement (1975) 

for the African and Caribbean and Pacific countries – ACP. Based on the study done by QCEA,21 

enormous amount of money flew into Somalia for past ten years through all the mentioned 

instruments plus we may not to forget about the Commission’s Strategy for the Implementation of 

Special Aid to Somalia (SISAS) which governs the Rehabilitations programs. Commission is one 

of the biggest donors of aid to Somalia since early 2000s. Its programs are successful and respectful 

because of its approach toward the aid cooperation with Somalia following principles of 

humanitarianism and democracy building such as strict neutrality, focus on local level, institution 

building, support to private sector or gender mainstreaming.22 

Somalia did not experience any foreign intervention after the unsuccessful American 

intervention. A lot of humanitarian and development aid that flew into the country in the late 90s 

helped Somalia to slowly start the recovering process. Between 1995 and 2005, things got that 

better so the Transitional Federal Government (TFG) supported by mainly Ethiopia and the UN 

(later also by the African Union) was able to move back to Somalia from its exile. Though that 

does not mean the clan and religious war was over. Quite the contrary, in 2006, Union of Islamic 

Courts defeated warlords and established 11 clan-based Islamic court supported by militia. The 

removal of warlords from Mogadishu brought a unique peace, UIC represented too radical version 

of government and definitely not a government according to Ethiopia or the US, strong supporters 

of Transitional Federal Government. The connection of UIC with terrorism was used as a reason 

of the Ethiopian intervention at the end of the year, with American material support. Since then, 

the situation worsened and Somalia became a paradise for piracy and terrorism mainly because it 

“perfectly corresponds to the image of coastal state lacking the resources to properly control their 

territorial waters.”23 In 2008, the Western world decided to fight against the dangerous situation 

in the Indian Ocean that had huge consequences for the people on the soil.  

                                                 
19 The Quaker Council for European Affairs, ‘Mainstreaming Conflict Prevention: A Study of EU Action in ACP Countries - Case 

study Somalia (October 2008). 
20 Maria-Luisa Sánchez-Barrueco, ‘The European Union comprehensive intervention in Somalia: Turning ploughs into swords?’ 

in G. Ramsay and E. Leonard, Globalizing Somalia: Multilateral, International and Transnational Repercussions of Conflict 

(Bloomsbury Academic 2013). 
21 ibid 
22 ibid 
23 ibid 
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Since 2006, the EU has worked out several strategies for the Horn Africa that aiming at 

implementing the comprehensive approach,24 instead of the ‘security first development later’ idea 

rooted in the European Security Strategy. The later “proved to be of little value in the environments 

where a functioning state is missing”25 That was necessary to fight new threats based on the new 

geopolitical development in the area. In early 2012, the importance of the regions was underlined 

by the new position of the Special Representative for Horn of Africa. The EU became actively 

involved and since 2008 it deployed three missions to combat the piracy in Somalia and help to 

stabilize the country again. Some people asked why the EU was preparing a military operation on 

the sea when a) there were already two military operations deployed in the area – the US Combined 

Maritime Task Force (CTF-151) as a part of “enduring freedom” and NATO operation Allied 

Provider following the direct request from the UN Secretary General, later replaced by Allied 

Protector; and b) when that should be the first naval mission of the EU. Marianne Riddervold asked 

why the EU mission was deployed and favoured by EU MS instead of prioritized NATO as a 

military body.26 She explained the mission deployment by applying the communicative action 

theory, since the neo-realist explanations were insufficient to clarify the choice of the EU instead 

of NATO. Even though also the bargaining played its role when France had an ambition of stronger 

EU security integration and the UN request for additional forces to combat piracy in Somalia 

opened a window of opportunity and France acted as a policy mobilizer. However, the behaviour 

of the UK could be only explained the legitimacy hypothesis stating that the fact, that the EU has 

signed the third parties agreements on trial of pirates played the crucial role in the UK not only to 

contribute to the mission, but provide the headquarters for the mission. The behaviour of the UK 

supports the idea that norms (in this case the legal aspect of the agreements and guaranteed human 

rights standards) matter in the EU foreign policy and the fact that there was already a legal aspect 

of mission and the fair treatment of pirates was guaranteed made the EU more legitimate intervener 

than NATO, since NATO did not even consider the legal aspect of the mission. Not only the UK, 

but also Germany was the country whose decision was based on normative motivation. However, 

the communicative action theory does not exclude the decision to be rational. Through accepting 

the arguments, the Member might have come to a decision where the normative aspect proves to 

be a key reason for rational decision. Atalanta mission showed that NATO is not always the 

preferred security provider and that the soft power which was considered a weakness of the 

European security and defence is now required very much when dealing with non-traditional 

threats. It is possible that if the EU Member States faced a traditional threat such as a territorial 

conflict or direct attack, they would rather turn the NATO than the EU. However, the globalized 

world is characterized mainly by these new non-traditional threats which require complex, or, 

comprehensive approach which the EU is capable to provide.  

 

CONCLUSION 

Though the EU may seem successful in applying normative concerns in Somalia, we may not 

forget about other factors that influenced the decision in favour of single European mission such 

as the low risk comparing the a land-based operation or the fact than the EU is focusing its interest 

                                                 
24 Strategy for Africa: An EU regional political partnership for peace, security and development in the Horn of Africa  (2006); 

Horn of Africa Initiative (2007); An EU policy on the Horn of Africa – towards a comprehensive strategy (2009); Strategy for Horn 

of Africa (2011); EU comprehensive approach and its implication for the coherence of the EU external action (2013) 
25 Sánchez-Barrueco (n 20). 
26 Marianne Riddervold, ‘New threats – different response: EU and NATO and Somali Piracy’ (2014) 23(4) European Security 

546. 
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on the maritime strategy since somehow, number of its interest and threats has a connection to sea 

(Arctic region, migrants, energy, shipping lines).  

Especially important is the fact that though the EU provided a huge financial and material 

help, unless the piracy became a threat to international security, the EU did not have any plans to 

intervene actively in area. Despite the norm played in role in the EU choice instead of the NATO 

choice, France and its mission of the EU as a global security actor played a crucial role too. It is 

also necessary to say that besides Atalanta, the EU deployed other two missions in the area – EU 

Training Mission Somalia since 2010 and EUCAP Nestor since 2012 which should together 

represent a long-term structural approach towards piracy situation and towards the internal conflict 

in Somalia. Despite the missions are temporarily the EU uses to prolong the mandate very often. 

Though the EU acts like a structural power, its motivation to actively participate in the region were 

more of counting pros and cons and the economic losses than considering the number of victims 

that would be hit by the lack of World Food Program aid. In this case thus the EU acts more as a 

rational actor than an irrational one.  
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THE STATE MANAGEMENT CAPACITY INDEX IN MEXICO: A TOOL FOR 

MEASURING PUBLIC POLICIES IN LOCAL GOVERNMENTS 

 

MARIO E. IBARRA CORTÉS, PHD1 AND LOUIS VALENTIN MBALLA, PHD2 

ABSTRACT: 

The main purpose of this paper is to present the results of the construction of a methodological 

instrument called the Subnational Local Governance Index (ISGL).  This Index was built to 

contribute to the assessments of institutional capacities of local governments, in order to resolve 

public problems in Mexico. The construction of the Index was founded on four main features: 1) 

The lack of public policy in education, health, public services and housing quality, measured by 

the level of social backwardness, 2) the structure of government and administration, measured by 

the institutional capacities, 3) the quality of local government, measured by the level of credibility 

of the citizens through subnational governance and 4) the local financial capacity, measured by the 

ability to generate income and to manage  the public debt. Basically, the following questions have 

been used to build the Index: What is the level of social backwardness at the local level? What 

kind of institutional structure exists at the local level? What is the profile of the public policy 

managers at the local level? What is the capacity to generate income? What is the level of citizens’ 

confidence in local governance? 

 

Key Words: Index, Local Governments, Management Capacity, Public Policies. 

 

INTRODUCTION 

Solving public problems of local governments requires a transformation in their institutional, 

economic and political structure. For the transition of the institutions into active schemes with 

more horizontal participation of actors from the local community, transformations are required in 

all areas, such as in political affairs, institutional structures and patterns of decision-making. 

Therefore, cooperation schemes in the construction of a more active citizenship, economic growth 

and democratization of the regime will be strengthened. 

Latin America has gone through transformation of processes as a central part of the third 

wave of democratization. This is a consequence of authoritarian rule beginning to fade, with clear 

democratic aspirations for regular and competitive  elections, universal suffrage, economic 

competitiveness, changes in institutional structures, strengthening of political rights and the 

strengthening of a new type of organized and informed society. Even with these changes, the 

1990s’ major problems were perceived as intensifying due to an increase in social demands, an 
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acute economic crisis, an increasing lack of legitimacy of the state, problems within nations and 

inefficiency in almost all sectors of public policy (Cansino)3. 

With the advent of the new millennium, there were new achievements in the economies and 

political systems as a result of actions taken in the medium and long term. In the case of Mexico 

there has been some progress, with factors such as the alternation in government, the establishment 

of electoral bodies, transparency and accountability. Mexico has begun a new journey as a nation 

toward building a more equitable system according to international guidelines. Thus, the operation 

of local governments is changing, the system is facing a new political game with more competition, 

constitutional reforms have changed the political institutions, ongoing reforms have imposed new 

challenges, and processes and policy actors public have undergone great changes. The 

democratization process has strengthened political pluralism, which is expressed in a multiparty 

system, and has implemented a federalism that leads to greater political and electoral autonomy of 

each state. 

However, Mexico experienced a deepening of these changes at the federal level. In many 

states, democratization has been gradual: a number of legacies and slightly open practices, coupled 

with the difficulties created by the heterogeneity of the institutions in the country. These situations 

have imposed greater challenges in the search for the consolidation of institutions and their 

economies under the new democratic schemes. The political and economic  importance of 

subnational units, while it is evident in key public policy sectors, has not been analyzed in terms 

of the multiple consequences of the weakness of the Mexican political system (Gervasoni)4. 

 

GENERAL PURPOSE 

Identify the scope and limitations of the explanatory power of theories on governance and public 

policy in a local governments context. 

 

Specific objectives 

1) Identify and analyze, through rigorous scientific instruments, problems and inadequacies 

of local governments in Mexico. The aim is to generate the State Management Capacity 

Index in Mexico (ICGEM) as a tool to improve the ability of designing public policies, 

generating accurate and updated information, and allowing a diagnosis of the institutional 

structure of the local governments. 

2) Describe from the data obtained the various needs for institutional capacity to solve public 

problems, emphasizing the process of making public policies more efficient.  

3) Check the theory of governance in order to refine the interpretative framework for the 

construction of the Index. 

4) Characterize local governance as a process of social, economic and political change in 

Mexico. 

5) Identify the characteristics of government and public administration entities of Mexico. 

6) Propose an agenda for institutional strengthening of the state government in Mexico. 

 

                                                 
3 Cansino, César, ‘Pensar la transición’ (1994) 276 La Jornada Semanal 39 

<http://www.ife.org.mx/documentos/DECEYEC/democratizacion_y_liberalizacion.htm#11> accessed 10 June 2013.  
4 Gervasoni, Carlos, ‘Measing Variance in Subnational Regimes: Results from an Experts-Based Operationalization of Democracy 

in the Argentina Provinces’ (2010) 62(2) World Politics 13. 
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HYPOTHESIS AND MAIN GOAL OF THE RESEARCH 

Central Hypothesis: The governance approach identifies the institutional weaknesses of the 

Mexican local governments in the process of making public policies that seek to resolve major 

public problems faced by Mexican in different states. 

 

H1: The local governments in Mexico have revealed institutional weaknesses in the process of 

making public policies that seek to solve public problems. 

 

H2: The picture presented by local government uncovers a great institutional fragility, which does 

not allow increased achievement of objectives and goals, or efficient use of resources, and prevents 

local government from operating in an environment social credibility. 

 

H3: The local governments in Mexico are still far from assuming a strategic role in the 

development of the country; the institutional strengthening agenda is broad. 

 

MAIN GOALS 

This project seeks to promote interagency and multidisciplinary research to provide a high level 

of research to students of public administration policies. 

 

THEORETICAL FRAMEWORK 

From political science, public administration, management science, economics and other 

disciplines, many authors have begun to pay attention to the change in the various political regimes 

in Latin America. However, the literature has largely neglected the study of transition processes at 

subnational levels. In a way, this lack of attention can be explained by theoretical and 

methodological limitations that have been driven by the bias that views democratization from the 

perspective of institutions, political processes, economic, actors and national movements. 

Added to this, much of the theoretical development has been formulated from the historical 

experience of the Anglosaxons countries. These theories implicitly assume that, in many countries, 

the legality of the state extends homogeneously throughout the territory and, consequently, not 

only national but also subnational regimes experience the same changes. Therefore, the 

assumptions under which they are set do not apply to the historical trajectory and the current 

situation in Latin America (O’Donnell y Schmitter)5, and in particular the Mexican context. 

Therefore, it is important to build, theoretically and empirically, an approach that focuses on 

the specificities of political regimes and subnational institutions. In this sense, governance 

perspective with a local focus appears linked to the interactions that define and shape policy, based 

on consensus and collective learning of actors with different logics of action and possible 

disagreements. 

In the transformation at the local level, different actors have played an important role to 

strengthen pluralism and political change. These transformations have formed local governments 

where almost all political parties are represented. This has led to the emergence of a new style of 

partnership with society. 

 

                                                 
5 G. O’Donnell and P. Schmitter, Transiciones desde un gobierno autoritario. Conclusiones tentativas sobre las democracias 

inciertas (Vol. 4, Buenos Aires, Paidós.ial 1988).  
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Several factors are associated with the development of this new process of government:  

1) The resurgence of local governments to decentralize responsibilities of the federal 

government, a situation generated mainly in the 1990s; 

2)  Increased interest of citizens in participating in addressing problems of a collective 

character;  

3) The search for a more participatory and collaborative body needing greater credibility in 

public action instances and as a strategy to address the fiscal crisis of the state; and  

4) The emergence of new actors and/or decision spaces. 

However, despite the process of strengthening local governments, challenges remain when 

implementing new processes aimed at encouraging more democratic processes. First, it is essential 

to generate changes in the general framework of the political system, so allowing for greater  

democracy in decision-making at the local level. Second, local governments must adopt a culture 

of dialogue (support and collaboration between different actors), so as to implement more 

participatory public policies and generate shared strategic projects. Finally, local governance can 

build an appropriate means to address collective action and encourage processes of social 

construction and more democratic politics. 

 

PROBLEM STATEMENT 

Most Latin American countries, including Mexico, have undergone transformation in the way of 

addressing public problems. This process is characterized by the transition from a centralized 

model for making public policies to one of greater interaction with local society. The transition 

was caracterized by a widespread organizational form in countries of the region, whose main 

objective was the coverage of services and thereby contributed to increasing levels of social 

welfare. However, with the passage of time, the centralizing model generated unhealthy practices 

in the development of public policies, concentration of power and decisions, and great distance 

between actions and the needs of local companies, in addition to the weakened organizational 

model that found its limits in the fiscal crisis of the “welfare state”. 

Due to the failures of the centralized model of public policy in most Latin American 

governments, decentralization was promoted as a new organizational form in the design of public 

policies. This process had different speeds across countries, slow in Mexico and faster in others 

such as Argentina, Brazil and Chile, but all shared a strategy: strengthening local governments, 

both in regard to powers and granting greater resources, and the incorporation of civil society 

organizations into decision-making. 

In this process of institutional transformation of the countries of the region, local 

governments have become important political actors. This process was one product of 

decentralization policies but also allowed for greater involvement of state governments in public 

issues; these state governments, given alternation and political pluralism, have struggled to cope 

with their public agenda in a more democratic way. This has occurred through a process of 

transformation of public policies, transferring more powers and resources from central 

government, but also with new social, economic and political dynamics in state spaces. 

From this perspective, governance is a means and a specific style of government that is based 

on the formation of partnerships and coalitions of public and private actors directed toward solving 

public problems collectively. Consequently, governance emerges as a form of government where 

the role of governmental actors moves from being authoritarian, strongly hierarchical and 

centralized, to one of support and facilitation of interactions between the actors involved. This 
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public policy involves conflicting systems of different actors and forms of local action, which is 

flexible and based on negotiated procedures by which decisions are taken (Le Gales)6.  

These flexible mechanisms seem to assume not only that the centrality of local governments 

is replaced by new models of interaction with more points of contact and mediation with society, 

but also that new forms of conflict resolution are appearing. 

State governance is of a particular type, whose axis is centered on the construction of new 

forms of intervention and more participation and cooperation between different actors and 

institutional bodies of local societies. These forms of governance and decision-making in a 

territory establish a complex system of relationships and interactions among governmental actors, 

society and the market, resulting in development whose terms depend on how power is distributed 

between these actors, in order to favor an increase in the welfare of local society (Santos)7. 

To measure the effect of state governance in the institutional dimension of the process of 

local public policies, two indicators would be used. The first would be linked to the degree of 

intergovernmental interaction between the central government and the state government, 

establishing two metrics, high and low. The second indicator measures the capacity of citizen 

participation in the process of making public policies; this indicator is measured with the same 

criteria, high and low.  

 

From the intersection of these two indicators it is possible to identify four types of state governance 

strategy:  

1) Hierarchical (low intergovernmental coordination and low civic participation); 

2) Decentralized (high-low intergovernmental coordination and public participation);  

3) Social (low intergovernmental coordination and public high participation) and 

4) Cooperative (high intergovernmental coordination and public high participation) (Santos, 

2011). 

 

DELIMITATION OF THE EXPLANATORY VARIABLES 

Governance is the necessary condition for the an efficient and effective government. In this 

context, this proposal seeks to present the results of the institutional capacities of the member states 

of our country, seeking to identify their levels of effectiveness, efficiency and credibility in solving 

public problems. 

Also, the measurement shall be based on the “Municipal Index of Local Governance” for the 

State of San Luis Potosi, which has already been built and published in a statewide effort by 

academics and different authors involved in the proposal. These factors make for an instrumental 

methodological basis whose originality lies in making the calculation for the states.  

 

ICGEM consists of the following indicators:  

a) Indicator of Social Underdevelopment: (deficits of public policy in education, health, 

public services and housing quality); 

b)  Institutional Capacity Indicator: governance structure (profile of managers by sex, age, 

level of education, and employment, as well as political affiliation fees in government 

regulations and laws) of political officials; administrative structure (administrative units, 

                                                 
6 P. Le Gales, European Cities: Social Conflicts and Governance (OUP 2001)  
7 José Santos, De la acción pública a la gobernanza en el proceso de hechura de las políticas públicas locales en America Latina 

(XVI Congreso Internacional del CLAD, Sobre la Reforma del Estado y la Administración Pública; Asunción Paraguay, 2011) 
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administrative officials – Sex profile, age, level of education, past employment, political 

affiliation), and capacity planning (national development plan, sectorial work programs);  

c) State Financial Capacity Indicator: capacity to generate income (financial autonomy, fiscal 

capacity, fiscal effort, financial dependence) and degree of indebtedness;  

d) Government Quality Indicator: measured by the degree of political stability, control of 

corruption, level of citizen participation and quality of public services. 

This method of measuring local governance is an appropriate benchmark to assess progress and 

pending state entities of Mexico in the exercise of their functions. In particular, institutional 

capacity is perceived not only as adequate mobilization of resources but also as the ability to bond 

with society to solve its problems. In short, governance as an instrument of government depends 

primarily on the regulatory framework, but also on levels of political stability around the state, the 

ability to generate  its own financial resources, and levels of interaction and reliability of the local 

society. 

The existence of an index to measure the ability of management of problems in Mexico does 

not guarantee the improvement of public action, but it helps to promote a culture of efficiency to 

strengthen local public institutions. In addition, the collection of information to analyze the results 

of ICGEM is considered as the main tool of change, since it comes from the state governments 

and the citizens themselves. Accordingly, the construction of a local governance index, as 

measured by income, is a means to transform the way that state governments make use of resources 

in a particular environment. 

 

RELEVANCE OF RESEARCH AND ITS CONTRIBUTION TO THE MANAGEMENT 

OF LOCAL GOVERNMENT 

Changes and new forms of organization that have suffered in the last three decades of the twentieth 

century, in terms of changing paradigms and especially the heterogeneity of societies, make it 

difficult to study the transfiguration of the structures, procedures and decision-making process of 

public organizations. This requires reference to the changes and the influence of globalization and 

the need to reflect cultural change as seen from the three fields of analysis (organizational, group 

and individual). The focus is on government agencies since, as Crozier and Fridberg8 note in State 

Modesto, Modern State, the role of government has been transfigured into a a modest or modern 

welfare state. This perspective reveals the experiences of various countries to strengthen the state. 

Not only actors but also public administrators must make a change when applying a restructuring, 

and social environments that want to apply the changes are differentiated. 

This perspective involves disciplines such as public management, which can propose and 

evaluate these changes in terms of work in organizations. That is why in this ongoing evaluation, 

public management is responsable for transferring certain successful mechanisms of private 

enterprise to public organizations, especially emphasizing the correct use of resources, 

accountability and results for solutions to public problems. 

The way to solve public problems in local governments requires a transformation of 

institutional, economic and political structure. For institutions in transition, the most active 

schemes, which are more horizontal and open to the participation of actors from the local 

community and organizational forms, changes are needed in different areas, such as in political 
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affairs, structures, processes making, and cooperation schemes. This will aid in the construction 

of a more active citizenship, economic growth and democratization of the regime in general. 

 

Therefore, it is very important to build a theoretical and empirical approach that captures the 

specificities of political regimes and state institutions. Governance as an instrument of government 

requires public interaction, involving public policy networks, governmental and nongovernmental 

actors. Also, it is important to identify the capacity of local governments to improve citizen 

lifestyles in Mexico. In this sense, ICGEM aims to reveal the ability of states to meet the needs of 

its population, making good use of the resources there. Also, ICGEM shows the difference between 

each state entity and trends within each of the regions in Mexico. 

METHODOLOGY 

The epistemological foundations of research are threefold.  

a) Empirical: to determine the nature of the interactions of the actors involved in solving 

public problems.  

b) Interpretive:  to identify the logic of action of the actors involved in public action.  

c) Critical: to question the achievements and shortcomings of the actions implemented, in order 

to identify and characterize the institutionalized mechanisms for more efficient governance. 

With these assumptions, the case studies will be observed in order to systematically investigate 

the direct and indirect sources of information, using as instruments of data collection the following 

techniques: 1) semi-structured interview; 2) participant observation; 3) document analysis; and 4) 

discussion groups. 

The construction of the analytical instrument is as follows: 

The State Management Capacity Index in Mexico (ICGEM)9 is a tool that allows us to 

analyze and identify the institutional capacities of states in Mexico, to solve public problems. 

There are four basic measures of local governments, with a weighting of 25% each: 

➢ Deficits of public policy in education, health, public services and housing quality: 

measured by the level of social backwardness. 

➢ Structure of local government and administration: measured through institutional 

capacities. 

➢   Quality of local government: measured by the degree of credibility of the citizenry on 

governance. 

➢ Financial capacity: measured by the ability to generate income and borrowing capacity. 

 

To implement the measure, it was necessary to create an indicator to calculate each of these four 

components for each minimum and maximum for each one of the four values selected indicators. 

The interpretation of each component was expressed as a value between 0 and 1 by applying the 

following general formula: 

Table 1: Value of each indicator 

Source: Own realization  

After obtaining the value of each indicator, the ICGEM was calculated by averaging the different 

indicators. 

                                                 
9 J. Carregha L Santos and M. Y J. González Ibarra, ‘índice Municipal de Gobernanza Local’  El Colegio de San Luis A.C., and 

Coordinación Estatal (eds.), para el Fortalecimiento Institucional de los Municipios de (San Luis Potosí 2012). 
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           ∑ ICG, ICFE, ICI, IRS 

ICGEM = 

             4 

 

 

 

 

Calculation of the Quality of Government 

Table 1: Quality of Government  

Source: Own realization  

The Government Quality Indicator (ICG) is measured through the following components: Political 

Stability (EP), Control of Corruption (CC), Citizen Participation (PC) and Quality of Public 

Services (CSP). For each of the above, a quantitative score between 0 and 10 was determined 

according to the respondents’ answers. For those variables with yes or no answers, 10 was 

designated for yes and 0 for no. Numerical values for the quality options between very bad and 

very good are assigned. When assigning values to each of the questions, the average of each section 

was determined by the following formula: 

                                        Σ Ratings questions considered 

ICG componen t  =  

                                       Number of questions to be considered 

 

 

Calculation of the State Financial Capability Indicator 

The State Financial Capacity Indicator (ICFE) was calculated using two components; the first one 

was, the Ability to Generate Revenues (CGIP). This was formed in turn by the average result of 

the subcomponents: Financial Autonomy (AF), Fiscal Capacity (CF), Fiscal Effort (EF) and 

Indicator Maximum Value Minimum Value 

Quality of Government (ICG) 1 0 

State Financial Capacity (ICFE) 1 0 

Institutional Capacity (ICI) 1 0 

Social Gap Index (IRS) 1 0 
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Financial Unit (DF). The second one was the Level of Debt (GE). That component was formed 

with the average of the subcomponents: Affordability (EC) Financial Cost (CF) and Level of 

Indebtedness (NE). 

 

 

 

 

                 CGIP (4/7) * (1 – GE) (3/7) 

   ICFE = 

                                  2 

 

                         ∑ AF, CF, EF, DF 

    CGIP = 

                                 4 

     Revenues 

    AF =   

Available Incomes  

 

Taxes Revenues  

   CF =   

Available Incomes  

 

Revenues 

   EF =   

Available Incomes  

 

Revenues 

   DF =   

Federal Incomes 

 

∑ CE, CF, NE 

   GE = 

3 

 

Total Debt 

  CE =   

Total Expenses 

 

Interests 

   CF =   

Available Incomes  

 

Debt Balance 

NE =   

Total Revenues 
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Calculation of Institutional Capacity Indicator 

The Institutional Capacity Indicator was measured from the following indicators:  

- Institutional Structure (EI): formed by the numerical evaluation of the level of studies and 

last job of the governor and officials of the central administration (For example: Secretaries 

of State);  

- Administrative Structure (EA): which includes existing administrative units and staff 

profile (level of studies and last job); and 

-   Planning Capacity (CP): which includes the local development plan and annual work 

programs. 

 

The degree of studies was assessed from 0 to 20 (0 no studies, 5 primary, 10 secondary and high 

school, 15 Bachelor’s and 20 Master’s and/or PhD); and the latest work (20 for experience in local 

government, 15 for federal or municipal government and/or public office, 10 for own business, 

private sector, union representation and/or role in a political party and 5 for first job). 

 

The rest of the information is contrasted with what the Organic Law of the State of San Luis Potosi 

posed as obligations of the local government: secretaries, regulations, administrative units, state 

development plan and annual work programs. 

  

∑  (EI, EA, CP) 

ICI = 

3 * 20 

Calculation of the Social Backwardness Index (IRS) 

The Social Backwardness Index measures the deficit of public policies in education, health, public 

services and housing quality. It was obtained considering the extreme values of the national 

distribution, through the Social Backwardness Index that had values between 0 and 1, as follows: 

 

 Social Backwardness Index + 1.99777 

IRS = 1 -  

                                   6.49318 

 CONCLUSIONS 

The construction and application of ICGEM help to identify and analyze, using a rigorous 

scientific instrument, problems and inadequacies of local governments in Mexico. The research 

tries to provide answers to the following questions: what is the level of asocial backwardness in 

Mexico? What is the institutional structure in local government in Mexico? What profile do the 

public servants have? Does local government have the capacity to generating income? With this 

diagnosis it is easy to identify and analyze the scope and limitations of the explanatory power of 

theories on governance and management of public policies in Mexico. 

So this index will allow a proposal for reconsideration from the academy to generate 

databases and information for decision-making and policy instruments, in order to solve public 

problems facing local governments. Local governments require a transformation in their 

institutional, economic and political structure. For institutions in transition, the most active 

schemes, which are more horizontal and open to the participation of actors from the local 



ANNUAL INTERNATIONAL CONFERENCE ON LAW, ECONOMICS AND POLITICS | CORTÉS 140  

 

www.flelearning.co.uk 

community and organizational forms, changes are needed in different areas, such as in political 

affairs, structures, processes, cooperation schemes in the construction of a more active citizenship, 

economic growth and democratization of the regime in general. In this sense, ICGEM aims to 

reveal the ability of states to meet the needs of their population, making good use of public goods. 

1 
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CHINA’S HUKOU POLICY: THE EFFECTS ON EDUCATIONAL EQUALITY 

 

YENA CHO1 AND SANGMI CHO2* 

ABSTRACT 

This study explores political factors that impact access to public and private education for children 

of migrant laborers who move from rural to urban China as well as examines rural versus urban 

disparities in public education quality. Twelve different migrant households residing in Kunming, 

Yunnan underwent an in-depth interview. The interviews lasted 1-2 hours each, and were 

substantiated with a 30-item questionnaire. Representatives from two NGOs working to promote 

migrant labor rights in Kunming area were interviewed as well. Results revealed that, four 

problems central to children of migrant laborer’s access to education emerged: 1) decentralization 

of the public education system; 2) government subsidies that do not account for non-hukuo holders; 

3) inadequate facilities and teaching quality in privately run migrant schools; 4) lack of path to 

higher education. The results also revealed disparities in educational quality between rural and 

urban schools, parents under economic pressure with multiple children overwhelmingly chose to 

keep their male child/children in school, and no children or parent had aspirations of entering a 

high school or vocational college. The study suggests that the government must prioritize 

centralization of educational policy and an amendment in China’s current hukou policy is 

necessary on a federal level.  

 

Key Words: Political factors, Education policy, Children, Migrant laborers, Hukou policy, China 

INTRODUCTION 

Migration has shaped human history for thousands of years. Whether for economic, social or 

personal reasons, human populations have never been static. Some of the earliest civilizations of 

Semites and Indo-Europeans arose from migratory movements or by people in search of a new 

place to farm and settle. The 18th century welcomed a wave of internal and international migrations 

in Europe as the Industrial Revolution created commercial urban centers that accommodated those 

searching for work.  

China is the most populous nation in the world; the 300 million internal migrants to cities 

are a testimony to China’s rapid industrialization. According to the United Nations, China’s 

industrial production was 67% of that of the United States in 2007; however, it had risen to 120% 

of the United States in 2011 and become the largest industrial producer. This extraordinary growth 

hides China struggle to integrate communist social policies within an unofficial capitalist 

economy. Its large population offers the advantage for China to recruit most of its laborers and 

factory workers domestically. This internal migration has been unlike that of European nations 

during the Industrial Revolution in the 1700s. Migrant workers labored for low wages, lived in 

shanty towns (or cramped factory dormitories) and faced discrimination. Some of these problems 

were shared with earlier immigrant laborers who were forced to overcome issues caused by rapid 

urbanization and gaps between the rich and the poor. China’s migrant workers are currently 

subjugated by a form of systemized government oppression caused by the hukou (household 

registration system).  

                                                 
1 Yena Cho, Student, Phillips Exeter Academy 
2 Sangmi Cho, phd., Ewha Womans University  
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China’s household registration system categorizes its citizens into urban (non-agricultural) 

and rural (agricultural) residents of a given location, impacts the next generation by denying 

children of migrant workers the opportunity to attend public schools in cities and creates large 

socio-economic differences in rural and urban lifestyles. This study examines educational paths 

currently available to these children and studies the hukou system’s impact on opportunities. 

  

LITERATURE REVIEW 

History of Development of Hukou in China  

The hukou was instituted in 1949 by Mao Zedong and reflected the central government’s attempt 

to curb the urban population growth. The hukou system identifies individuals as permanent urban 

or rural residents (depending on their place of birth) and assigns them to a specific city or 

municipality. Anyone who desires to permanently leave their place of residence must make a 

request for a change in their hukou.3  

 According to Myron Cohen, professor of Chinese anthropology, the hukuo created 

insuperable differences between rural and urban life by draining rural resources to provide luxuries 

to the cities.4 Profits from surplus grains collected from agricultural municipalities allowed the 

central government to provide urban citizens subsidized grains, housing and education at the 

expense of rural citizens.  

 Rapid industrialization in the 20th century has seen increased problems. China began 

economic reforms in the 1980s under its second communist leader Deng Xiao Ping. Under Deng, 

the central government increased China’s economic power by moving away from an agricultural 

society. This prompted an institution of the Seventh Five Year Plan (1986-1990) that intended to 

“speed up the development of the coastal region and to actively make preparations for the further 

development of the western region.” Foreign investment was recognized as the first step to 

modernization, the government formed special economic zones such as the Southeastern coast and 

Pearl River Delta (PRD) trade regions, free markets and tax exemptions. This attracted 

entrepreneurs from Hong Kong (at that time a colony of the British) who saw China’s newly 

opened areas as a land of opportunity. Entrepreneurs built factories for garments, toys and low-

end electronics in the PRD; by 1990, 69% of gross industrial output from Guangdong (a region in 

the PRD) came from factories concentrated in the cities (Cohen, 1993).5 The central government 

created more cities for economic expansion and opened up hundreds of job opportunities in select 

areas that could not be filled by urban residents.  

 The central government recognized the need in the late 20th century for a steady stream of 

workers for the factories and PRD; however, it refused to share urban lifestyle privileges with rural 

migrants. The government feared a rural/urban population unsustainably; consequently, a slogan 

of “leaving the land but not the villages, entering the factories but not the cities,” was established 

to create a special class of temporary migrants, rather than permanent urban residents. However, a 

lack of jobs in the countryside and the obligation to support families led many migrants to reside 

in cities and constantly search for new opportunities. The overwhelming number of “floating 

migrants” did not convince the government to change its hukou policy. The hukou continued to 

exclude migrants from healthcare, unemployment insurance, and subsidized housing benefits. It 

                                                 
3 Yen Lee, 'What Is Hukou System?' (Chinese American Forum 2013) 
4 Myron Cohen, 'Cultural And Political Inventions In Modern China: The Case Of The Chinese Peasant' (Deadalus 1993). 
5ibid.  
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also restricted migrant workers to an “illegal status” that inhibited them from finding legally 

contracted and authorized work.  

Impact of Hukou on Education of Migrant Children  

The hukou severely limited educational opportunities for children of migrant workers by banning 

them from acquiring free education in the cities. A person’s hukou was transferred from their 

paternal ancestors and could not be changed regardless of place of birth. At times migrant workers 

successfully requested a temporary change in their place of residence, but the process was rarely 

successful or took years to accomplish. Children of migrant workers had to pay extra fees that 

migrant parents could not afford in order to attend public school. Adding to the difficulty, schools 

required migrant parents to show temporary residence permits, work permits, proof of residence, 

certificates from their place of origin, and household registration booklets. Many of these 

documents (especially temporary residence and work permits) could not be acquired by a majority 

of migrant laborers.  

China has a nine-year compulsory education law; however, only 50% of the children of 

migrants attended primary and middle schools in Guangzhou. Some migrant parents chose to send 

children to private schools built for migrants with lower fees and no permit requirements; however, 

a report on 300 migrant schools in Beijing showed that only 63 were properly licensed schools. 

The report also showed numerous cases of child sexual abuse that went uninvestigated by the 

municipal and central government.6 

 Migrant parents that decide to move to the cities can choose to leave children in the care 

of family members/distant relatives in the countryside or to take them to the cities. Research has 

revealed that both choices lead to similar results for the estimated 58 million children left behind 

in the countryside or the other 19 million that accompany their parents. Children of migrant 

laborers go without proper parental guidance, receive limited educational opportunities, and view 

the lifestyle of a “floating migrant” as their only option.  

Educational Policy in China  

In the 1990s, China’s educational system went through “fiscal decentralization and privation of 

costs”, forcing each province to collect taxes to provide public education. The central government 

no longer held the power or the responsibility to dictate amendments in local educational policy. 

This created large disparities between urban and rural education systems.7  

Previously, disproportionate distributions of power and concentration of resources in the 

cities under the hukou led to rapid industrialization while the countryside remained stagnant. Less 

developed regions were forced to fend for themselves using meager taxes and central government 

subsidies after the new education policy was instituted. Education became “a mechanism of control 

and selection in the dual social structure” where only a few select rural children fit for urban 

construction were taken to the cities, while the majority led either a rural or migrant lifestyle.8  

Several systematic problems arose from these changes. The rural education system is not 

properly funded nor does it encourage students to attain higher education. A survey conducted by 

the China Youth Research Centre for rural public schools found that half the children interviewed 

wanted to leave home to become a migrant worker after graduating middle school. Chinese 

                                                 
6 Aris Chan, 'Paying The Price for Economic Development: The Children of Migrant Workers in China' (China Labour Bulletin 

2009). 
7 Gerard A Postiglione, Education and Social Change in China (ME Sharpe 2006). 
8 ibid. 
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education law mandated that students receive at least 9 years of schooling and a majority of rural 

children did not view further education as a viable or intelligent option. A researcher visiting a 

rural school in Guizhou area reported that he found slogans that read: “after graduating from 

middle school, it is time to leave home for work,” and “if you don’t study diligently, make up for 

it with hard labor”. The environment surrounding these children discouraged them from pursuing 

higher education.9  

Children residing in rural areas are fully cognizant that higher education is extremely 

difficult to attain. During the late 20th century, economic reforms that were increasingly accepting 

of private ownership and entrepreneurial management led to a rise of the middle class in China. 

Previous communist ideals of the equal distribution of resources and egalitarianism were quickly 

replaced by a widening wealth gap of the middle class versus the urban and rural poor.10 This led 

to a dramatic change in the classification criteria of social stratification. Occupation was viewed, 

as representative of social status in society and rigorous high quality education was the most 

efficient path to an esteemed future for children of the middle class.  

The central government designated education as a local governmental responsibility; 

subsequently, both urban and rural public schools found themselves short on revenue. This led to 

a further commercialization of education where public schools provided special treatment that 

included private tutoring and after school classes to those who could afford to pay. Public 

universities soon followed suit and overlooked academic merit for those who were capable of 

paying increased tuition fees.   

This change is apparent from the lack of rural students enrolled in China’s public universities 

today. Starting in 1998, public universities increased their admissions rate by over 30%; however, 

the percentage of rural students in some of China’s best public universities experienced a dramatic 

fall. In the 1960s, close to 60% of students enrolled in Peking University were from the 

countryside; however, in 1999, only 16% of the students were rural migrants. This number has 

continuously plummeted and less than 10% of newly enrolled students in 2010 originated from the 

countryside.11 This statistic revealed inherent differences in the education quality between urban 

and rural areas as well as increased acceptance in universities that disproportionately benefited the 

urban middle class.  

Reforms and Changes in Educational System  

In January 2006, the state council published “A Number of Opinions on Resolving the Problems of 

Migrant Workers.” This document introduced the “two firsts” policy in which compulsory 

education for migrant children was included in local education development planning. Migrant 

children were treated equally in regards to local student fees, mentoring and supervision. However, 

a study conducted in 2010 by professors Wei and Hou on migrant children in Beijing revealed 

large discrepancies in enrollment age and attainment of upper-secondary and higher education 

between migrant and urban children.12 This reform also failed to influence the faltering rural 

education system where migrant children were forced to return to after nine years of compulsory 

education. Studies revealed less than 30% of rural children advanced to high school, because 

parents could not afford the cost of a high school education. These high schools are called “public 

schools”, this title is a complete misnomer as reputable high schools charge parents thousands to 

hundreds of thousands yuan a year, and even those in the countryside charge at least 3,000 yuan 

                                                 
9 Chan (n 6). 
10 Postiglione (n 7). 
11 X.G. Shen and G.Q. Zhou, A Study On The Fairness Of Education For Migrant Children (Masses Publishing 2006) 
12 Chan (n 6) 
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(490 USD) annually. High school is out of reach for left-behind children whose parents earn an 

average income of 600 yuan (96. 63 USD) a month.13 

All of these forces create a socially stagnant group. Rural children are denied access to both 

education and occupation/social status, which are increasingly important in society. Education, 

once regarded as a mechanism for social mobility, now “serves the role of training students to 

adopt the required attitudes and attributes” of their economic class (Bowles and Gintis, 1976).14  

Development of Kunming Yunnan  

Kunming is the capital and the largest city (6 million) of Yunnan, a Southwest province in China. 

Its development has occurred rapidly in the last few decades, as trade between China and 

Southeastern neighbors (Burma and Laos) has increased. Kunming is a large transportation hub 

and has two major development zones: high-tech industrial development zone (biological 

medicine, electronic information, and photoelectron) and economic and technology development 

zone (mechanical equipment production, biological science and food industry, and information 

industry). It currently is the home for about 2 million migrant workers that have recently left the 

countryside to find new ways to support themselves and their families. Kunming is home to many 

minority groups in China, whose integration lags far behind that of the Han Chinese.  

 The issue of migrant children’s access to education is becoming an important discussion in 

Kunming due to its position as a major educational center, but also as China’s cities plan to move 

away from manufacturing. A society of higher value production requires an educated workforce 

that Kunming cannot currently provide. Large cities (such as Shanghai and Beijing) have recently 

amended their educational policy to allow a percentage of migrant children to attend public school 

until grade 9. The issue of expanding opportunities to children of migrants who constitute a large 

percentage of the population is increasingly significant.  

RESEARCH QUESTIONS 

What educational opportunities are provided to children of migrant laborers? How does the hukou 

impact the future of China’s next generation? 

 

METHOD 

This work examines pre-established research and is based on case studies. The case study involved 

an empirical investigation of on-going phenomenon within its natural context. First, accessible 

data resources were examined and the relevant literature was reviewed. Next, two different types 

of interviews were conducted using Kunming as the basis for the study. A series of interviews 

were conducted on families of migrant laborers who shared personal anecdotes and stories. 

Another set of interviews was conducted on experienced workers at Heart to Heart, an NGO 

currently aiding migrants in Kunming.  

Sampling 

  Twelve different migrant households residing in Kunming, Yunnan underwent in-depth 

interviews. We used purposive sampling to provide three different variations of possible 

educational paths for children of migrant workers. Three households had children under the age of 

12 enrolled in an urban public school, three households had children under the age of 12 enrolled 

in urban private migrant school, and three households had children under the age of 12 residing 

                                                 
13 ibid.  
14 Samuel Bowles and Herbert Gintis, 'The Inheritance Of Inequality' (2002) 16(3) The Journal of Economic Perspectives 3. 
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enrolled in a rural public school back in their hometowns. The remaining three households had 

children over the age of 12 who had left the education system to work in the city.  

 We first conversed and interviewed the co-founders of Heart to Heart (YaXian and A-Wei) 

who provided a context of the societal impacts of hukou on children. The interviews lasted 1-2 

hours each and were substantiated with a 30-item questionnaire. All encounters occurred with the 

full consent of participants. Some interviewees were initially hesitant to share criticism about the 

government in filmed interviews out of fear that a government official may persecute them. The 

interviews were video-taped and transcribed to categorize information according to the 

questionnaire. Information gaps and the clarification of misunderstandings were addressed through 

emails/phone conversations. 

Interview Questions 

The interview consisted of open-ended questions that attempted to probe four main factors 

relating to the study. The factors included are (a) evaluations of current educational paths, (b) value 

of education, (c) perceived role of government, and (d) further educational aspirations.  

 

RESULTS 

The study revealed underlying inequality caused by the hukou system that were       worsened by 

decentralization of China’s educational system. Evaluations of the paths of education of migrant 

children showed a lack of resources, especially in comparison to children with urban household 

registrations attending the city’s public school. The study also showed a lack of aspiration to obtain 

upper-secondary or higher education in all interviewees.  

Decentralization of Public Educational System 

It is important to establish an educational system structure that supports social change. China has 

been on a steady path of decentralization where local governments gain more leverage to control 

access to social services for their population (Wu, 2013).15 By 2009, local governments accounted 

for 90% of total education expenditures, affordable housing, and healthcare. However, these local 

governments lack incentive to abandon or amend the hukou system and integrate migrant children 

into local education systems. The founder Awei of Heart to Heart, who has worked to protect 

migrant laborers’ rights in Kunming for the past ten years, elaborated, “It doesn’t matter what the 

rules say. If the local government decides not to follow the rules, there are little to no consequences. 

The [federal] government mandated years ago that all migrant children receive compulsory 

education (9 years). But over 90% of public schools in Kunming do not admit migrant students 

without an additional fee.”  

 Despite recent amendments in China’s educational policy, decentralization has prevented 

changes from impacting the lives of those who seek help. Some cities (such as Shanghai and 

Beijing) have attempted to follow the “two firsts” policy by opening up elementary schools to 

migrant children whose parents own a house in the city; however, this still excludes over 30% of 

those children. Most other cities (including Kunming) have chosen to ignore changes and continue 

to exclude migrant students from public schools.  

 

                                                 
15  Jianwen Wei and Jiawei Hou, 'The Household Registration System, Education System, And Inequalities In Education For 

Migrant Children' (2010) 43(5) Chinese Education & Society 77. 
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Evaluations of Educational Paths  

The three different categories of families relate to specific issues in their available educational 

paths. A common problem highlighted by children attending urban public schools was the unequal 

treatment they received versus those with an urban hukou. As accounted by 10-year-old Wang Ji 

Yuan, “The teachers don’t pay attention to us [migrant children]. They do not expect us to do well, 

and seat us in the back of the class. The girls from the city dislike talking to me. They call me 

names.”  
 China’s current system to evaluate government-run schools decides: direct government 

investment for institution, teacher income and school ranking; in addition, it also prohibits migrant 

children from receiving equal treatment.16 Evaluations depend on the performance of children with 

local residence registrations that guarantees that teachers pay more attention to urban children.  

Different problems arise for those attending private migrant schools. At Dongshan School 

(a migrant institution located in Kunming) many resources were noticeably lacking. Every 

morning, each student was handed a paper and pencil. Grades 1-4 were taught without textbooks 

or any other tangible material. English, one of the three core curriculums along with Math and 

Chinese in the college entrance exam, was not taught. Other private migrant schools reveal similar 

conditions due to a severe lack of resources. All of these schools operated without government 

regulation or oversight. 

 Problems were more difficult to identify for families whose children never left rural China. 

Parents in all three households had not seen their children in over four years. Two of the parents 

had left their children at the age of seven in a boarding school back in their hometown. Ms. Wang, 

who left her son with his grandparents back in rural Sichuan, related her concerns, “I worry about 

my son who is growing up without his parents. The news often talks about left-behind children 

breaking the law and creating problems after growing up without parental care. I worry that one 

of these days, it will be my son on the news.”  
 Figures released by the Ministry of Public Security in 2011 revealed that left-behind 

children were implicated in most crimes involving minors in rural villages. A study by Guangzhou 

University indicated that almost 80% of young migrant workers with criminal records were once 

left behind children. 17 

Value of Education and Aspirations  

A common factor in all twelve households interviewed was the lack of an aspiration for upper-

secondary or higher education. Ms. Li, whose eight-year-old son attends a public elementary 

school, related: “Even if my son finishes 9 years of school in Kunming, he has to go back to his 

hometown to attend high school. The curriculum is different for every region and he would not be 

able to catch up. The college entrance exam is different in every region. He could never do well.” 

China’s current education system mandates that students take the college entrance exam in their 

registered place of residence. For children of migrants, who attend schools far away from home, 

this law is an obstacle that discourages them from pursuing education further than the mandated 9 

years.  

The three households whose children had already left the education system revealed their 

reasons for this decision. As established by Mei-An, a thirteen-year-old who recently began 

working at a clothing factory with her mother, “I could not see the point of finishing middle school. 

                                                 
16 ibid. 
17 Chan (n 6). 
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I knew I would have to work anyway, so I followed my mother to where she works as soon as I 

was done with sixth grade.” Migrant children, unlike their urban contemporaries, saw the 

attainment of higher education as a luxury beyond their reach. Most saw it as impractical and even 

those who wished to attend college were discouraged by the current educational system.  

 

CONCLUSION AND DISCUSSION 

This study explored the educational opportunities provided to children of migrant laborers and the 

impact of the hukou on the future opportunities for China’s next generation.  

 Systematic problems clearly remain despite official central government attempts to expand 

educational opportunities to migrant children. The decentralization of China’s government and its 

educational system makes reformation extremely difficult. Local governments lack incentives to 

create a desirable change in the system. The question then becomes how to use decentralization as 

a method to benefit migrants and children.  

 Another core issue is the lack of higher education opportunities for migrant children. 

Despite expanded opportunities to attend elementary school, children have few choices but to 

return to their hometowns after they reach Grade 9. With a different curriculum in each region, 

even students who performed well in urban public schools find it difficult to adjust. The college 

entrance exam can only be taken at the registered hukou residence of a high school student.  

 These obstacles create a cycle where children of migrant children remain migrant workers. 

Children of migrant workers lag behind in a society where education is an increasingly important 

measure of accomplishment. Pressure from international organizations along with China’s 

realization of the need for a large workforce that is both educated and motivated as it expands into 

a high-value production society, will act as an incentive for central and local governments to 

increase rural education funding and provide higher education opportunities to children of migrant 

workers.  

A limitation of the study was its small sample size. There existed difficulty in seeking 

migrants willing to contribute to comprehensive interviews. Although it is a qualitative study, its 

size limits the generalizability and depth. The strength of the study is in its uniqueness. Migrant 

laborers in China are often difficult to reach out to, given their condition of living without proper 

registration and frequently relocating. Not only that, limited research has been conducted on the 

correlation of China’s hukou system and its educational policy. This study can be used as a basis 

for further in-depth research.  A future study with a greater sample size will allow a far deeper 

understanding of the needs of migrant children in their educational endeavors and open paths to 

higher education.  
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APPLYING QUANTITATIVE METHODS TO MEASURE FACTORS INFLUENCING 

ETHICS IN THE FINANCIAL INDUSTRY  

M. B. THIAM, A THIAM 

ABSTRACT 

Considering the potential tangible and intangible costs of ethical failures to organisations’ 

reputation, share price, and revenues, understanding ethics in the professional environment has 

become one of the important challenges management teams face nowadays. Given the limited 

availability of scientific instruments to study the matter, this paper reports on the validation process 

of study scales designed to measure the influence of different internal and external factors on 

anomie in the banking industry using exploratory and confirmatory factor analysis. The reliability 

of the scales was confirmed using Cronbach’s alpha and maximum likelihood method was applied 

in the factor analysis. Convergent and discriminant analysis was performed to confirm construct 

validity. The factor model resulting from this process showed strong fit. This paper adds to the 

already existing methods applied to study ethics in a professional environment. The measurements 

presented in this paper can be of use to managers for application in their firm and to academics for 

future research. 

 

Keywords: ethics, anomie, quantitative methods, exploratory factor analysis, confirmatory factor 

analysis,  

INTRODUCTION 

Ethics in business has been for a long time a hot topic among researchers and theorists alike. 

Indeed, over the years, many theories have been formulated to guide practitioners in their mission 

that is establishing an ethical culture within their organisations1 and the recent banking crisis 

stimulated these efforts further. The nature of ethics generally recognised as being a grey area does 

certainly not make it easy to find a definitive formula. Many philosophies are involved within the 

scope of ethics, and disagreements are a certainty when it comes to determining whether an action 

pertains to the right or wrong conduct. However, although the differences in philosophies can 

result in differences of opinion over an action, it is society through its values, morals, rules, and 

customs, that provides the important benchmarks that decide of the ethical value of an action. 

Similar to society in a larger scale, businesses, as groups of people that cooperate and 

collaborate in a collective effort to reach respective goals, also set internal rules that act as guides 

and benchmarks for employees’ conduct. 

                                                 
1 See, for instance, D Kahneman and A Tversky, ‘Prospect Theory: An Analysis of Decision under Risk’ (1979) 47(2) 

Econometrica 263; J C Hershey and P J H Schoemaker, ‘Prospect Theory's Reflection Hypothesis: A Critical 

Examination’ (1980) 25 Organizational Behavior and Human Performance 395; A Tversky and D Kahneman, 

‘Rational choice and the framing of decisions’ (1986) 59 Journal of Business S251; J Kellaris, B A Boyle and R 

Dahlstrom, ‘Framing and Situational Ethics’ (1994) 5(1) Marketing Letters 69; S Mantel, ‘Choice or Perception: How 

affect influences ethical choices among sales people’ (2005) 25(1) Journal of Personal Selling & Sales Management 

43; T N Ingram, R W LaForge and C H Schwepker, ‘Salesperson Ethical Decision Making: The Impact of Sales 

Leadership and Sales Management Control Strategy’ (2007) 27(4) Journal of Personal Selling & Sales Management 

301; C Schwepker and D Good, ‘Transformational Leadership and its Impact on Sales Forces Moral Judgement’ 

(2010) 30(4) Journal of Personal Selling & Sales Management 299; T Rabl, ‘The Impact of Situational Influences on 

Corruption in Organizations’ (2011) 100(1) Journal of Business Ethics 85; J L Johnson, K D Martin and A Saini, 

‘Strategic Culture and Environmental Dimensions as Determinants of Anomie in Publicly-Traded and Privately-Held 

Firms’ (2011) 21(3) Business Ethics Quarterly 473. 
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Despite these rules formulated in the form of codes of conducts or codes of ethics, firms may 

find it difficult to manage employee’s behaviours, while the may also abandon their ethical ideals 

when under pressure to reach corporate objectives.  

With the state of anomie in the banking industry being considered as one of the main reason 

of the recent crisis, in this paper we seek to develop study scales that will allow us to identify the 

determinants of anomie in the banking industry. We therefore present the steps involved in 

developing and validating our model using Exploratory Factor Analysis and Confirmatory Factor 

Analysis. 

In doing so, this paper describes the methodology to develop a model by creating new scales 

on one hand; and on the other, how to handle and adapt scales available in the literature in order 

to apply them in a context different to the original. 

ANOMIE 

Moral anomie indicate of the absence of moral values in society, as well as a lack of moral 

cohesion.2 This phenomenon is more likely to occur in societies where differentiation and 

individualistic culture dominate.  

According to Rose3 and Merton4, it is necessary   to differentiate between individual anomie from 

social anomie. Anomie is regarded as the nonexistence of regulations moderating behaviours and 

a disregard for the appropriateness of goals targeted by individuals or groups. Individual anomie 

in Merton’s theory, also called Anomia by Rose, describes the psyche displayed by a person 

exposed to an anomic environment.5  It in effect describes a disconnection with society when 

making decision which is caused by a lack of adoption of the moral code regulating society.6 

This disconnection is one of the risk of a highly competitive culture. Indeed, such organisations 

risk to find their workers develop the belief that the end justifies the means7, which could mean 

the rejection of common values. The culture of the firm can in turn be affected by those beliefs, as 

they tend to inspire the values and norms of the organisation. 

Lindholm in his research also makes the case that capitalist economies can give rise to anomie.8 

Himmelfarb contributed in this particular topic with what he describes as the replacement of 

virtues with values.9  

According to Bernburg, anomie could occur in the banking industry when economic activity 

is deregulated and no normative framework is provided by society to moderate the desires of 

employees.10 In such case, social relationships, including company-customer relationships, 

                                                 
2 See, E Durkheim, The Division of Labor in Society (Free Press 1947); R Merton, Social Theory and Social Structure 

(The Free Press1968); E E Tsahuridu, ‘Anomie and Ethics at Work’ (2006) 69(2) Journal of Business Ethics 163. 
3 G Rose, ‘Anomie and Deviation: A Conceptual Framework for Empirical Studies’ (1966) 17(1) British Journal of 

Sociology 29. 
4 Merton (n 2). 
5 Tsahuridu (n 2). 
6 ibid. 
7 J L Campbell and A S Goritz, ‘Culture Corrupts! A Qualitative Study of Organizational Culture in Corrupt 

Organizations’ (2014) 120(3) Journal of Business Ethics 291. 

 
8 C Lindholm, ‘Logical and Moral Dilemmas of Postmodernism’ (1997) 3(4) Journal of the Royal Anthropological 

Institute 747. 
9 G Himmelfarb, The De-moralization of Society: From Victorian Virtues to Modern Values (Alfred A Knopf G, 

1995). 
10 J G Bernburg, ‘Anomie, Social Change and Crime: A theoretical examination of Institutional-anomie theory’ (2002) 

42 The Centre for Crime and Justice Studies 729. 
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become embedded in the economic system, instead of the reverse.11 This embeddedness of social 

relationships into economic systems could leads the industry to become unregulated morally, 

politically and socially. The relationship between companies and other stakeholders, in this case, 

is therefore often dictated, and even redefined by the sole concern of the industry that remains 

economic interest. 

Having clearly defined anomie, this paper will now proceed with the presentation of the 

factors hypothesised t influence employees to display an anomic behaviour. 

SEVERITY OF COMPETITION  

This dimension relates to the intensity of the rivalry between competitors. Competition exists only 

when two or more parties fight for the same goals.12 It attains its peak, when the industry is in 

perfect competition.13 The closer the industry is to perfect competition, the more intense the 

competition. Industries when competition is intense tend to comprise companies that are capable 

of neutralising or equalling very rapidly any competitive advantage their rival has, causing leads 

not to last long.14 In addition, these industries tend to be characterised by a very short product life 

cycle due to a furious pace of new product development.  

The eagerness to close the gap quickly however, can lead companies to implicit, or tacit, 

collusion. According to Menezes and Quiggin,15 such phenomenon can be a feature in competitive 

intense industries, especially where there is not a great number of competing firms. The presence 

of tacit collusion, in turn, may leave the whole industry vulnerable to systemic risks. 

In light with these positions, and considering the tighter margins companies would have the closer 

their industry get to perfect competition, the question that could be asked is whether there is a 

relationship between intense competition in an industry and anomic behaviours. 

COMPETITOR ORIENTATION 

A competitor-oriented strategy is a strategy designed with the characteristics of competitor in 

mind. It is based on the knowledge a firm has of its own strengths and weaknesses as well as those 

of its competitors’.16 Competitor oriented strategies may often either lead a firm to imitate the 

policies of the competitor targeted, or to innovate, based on the competitor’s blueprint, to create 

an advantage. To apply this type of strategy, the firm needs to constantly monitor the competition 

and react accordingly. According to Johnson et al., the directions and decisions of firms employing 

competitive oriented strategies are in fact “dictated” by the competition.17  

However, companies that employ such strategy as found to be at risk of anarchy18 due to the 

possible lack of real continuity and complementarity between strategies. Indeed, it is easy for 

companies to find themselves applying a collection of strategies that are incoherent and 

                                                 
11 Tsahuridu (n 2). 
12 Johnson et al (n 1). 
13 B Van de Ven and R Jeurissen, ‘Competing responsibly’ (2006) 15(2) Business Ethics Quarterly 299. 
14 K Z Zhou, C K Yim and D K Tse, ‘The Effects Of Strategic Orientations On Technology-And Market-Based 

Breakthrough Innovations’ (2005) 69(April) Journal of Marketing 42. 
15 F M Menezes and J Quiggin, ‘More competitors or more competition? Market concentration and the intensity of 

competition’ (2012) 117 Economics Letters 712. 

 
16 J Armstrong and F Collopy, ‘Competitor orientation: Effects of objectives and information on managerial decisions 

and profitability’ (1996) 33 Journal of Marketing Research 188; G Day and P Nedungadi, ‘Managerial representations 

of competitive advantages’ (1994) 58 (April) Journal of Marketing 31. 
17 Johnson et al (n 1). 
18 See, Day and Nedungadi (n 16); Johnson et al (n 1) 
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paradoxical. As, according to Johnson et al., anomie also thrives in confusion and uncertainty, 

such strategy may lead to it.19  

Wright, et al.’s findings in the UK retail banking industry have shown that competitive 

oriented activities such as competitor intelligence gathering are undertaken in order to understand 

markets and subsequently to be used in strategic planning.20 This shows a high degree of 

competitor orientation in the banking industry. We will therefore seek to test whether competitor 

orientation has a relationship with anomic behaviours.  

STRATEGIC AGGRESSIVENESS 

Strategic aggressiveness is one of the traits of companies seeking to become industrial leaders.21 

It is a measure of ambitiousness of the strategies formulated by the firm. It reflects the motivation 

of an entity to reach as soon as possible its objectives and hurt as much as possible the competitors. 

Firms that adopt aggressive strategies can also be recognised by their insistence to cultivate 

throughout the company a winning attitude as well as to promote, and implement in their norms 

of goal setting, values such as success, and result and performance orientation.22 According to 

Andrevski, et al.’s findings, which are generated from a study across industries with different 

growth rates, the impact of these efforts result in more aggressive firms tending to constantly over-

perform their rivals.23  

However, companies applying aggressive strategies are at risk to set overambitious targets, 

which increases the risks of employees developing anomia and act unethically.24 The banking 

industry is renowned for setting aggressive quotas for employees, and rather than diminishing, 

these sometimes increase year on year especially if the employee reaches his previous year targets. 

We therefore ascertain whether strategic aggressiveness is indeed a feature in this industry and 

whether it has a relationship with anomie. 

LONG-TERM ORIENTATION 

Long-term orientation dimension describes strategies that have a vision and objective that are 

scheduled to be met further into the future. These strategies often favour stability and, more 

crucially, sustainability. According to Hofstede, “long-term orientation stands for the fostering of 

virtues oriented towards future rewards, in particular perseverance and thrift”.25 

 Typically, the success of such strategies I not accurately measured using short-term metrics. 

Consequently, organisations may, in this case, sometimes forgo opportunities maximising short-

term revenues in order to build a more robust business in the long-term.26. Long-term strategies 

tend to take pressure off employees for the short term while emphasising on the strict adherence 

                                                 
19 Johnson et al (n 1) 
20 S Wright, E R Eid and C S Fleisher, ‘Competitive intelligence in practice: empirical evidence from the UK retail 

banking sector’ (2009) 25(9) Journal of Marketing Management 941. 
21 See, Johnson et al (n 1); G Hamel and C K Prahalad, ‘Competing for the future’ (1994) 72(4) Harvard Business 

Review 122; J L Johnson and R S Sohi, ‘The influence of firm predispositions on interfirm relationship formation in 

business markets’ (2001) 18 International Journal of Research in Marketing 299. 
22 Johnson and Sohi (n 21) 2001; Campbell and Goritz (n 7) 2014. 
23 G Andrevski, O C Richard, J D Shaw and W J Ferrier, ‘Racial Diversity and Firm Performance: The Mediating 

Role of Competitive Intensity’ (2011) 40(3) Journal of Management 820. 
24 Johnson et al (n 1) 
25 G Hofstede, Culture’s Consequences: Comparing Values, Behaviors, Institutions and Organizations Across Nations 

(2nd edn, SAGE Publications, Inc 2001). 
26 O Pesämaa and J F Hair, ‘More than Friendship is Required: An Empirical Test of Cooperative Firm Strategies’ 

(2007) 45(3) Management Decision 602. 
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to rules, while short-term strategies emphasise on short-term results such as the quarterly figures 

of the firm.27 The focus on short-term results causes the tendency to regularly increase targets and 

in the process heighten pressure to reach those within a timeframe that is not extended. The 

consequence of this situation according to Johnson (et al) is chaos and ambiguity in the 

organisation, which in turn may steer employees towards seeking to reach their targets and protect 

their career by any means necessary.28 

The banking industry has been criticised for a long time for its preference for short-term oriented 

strategies rather than those set for the long-term. It will therefore be relevant to investigate any 

relationship between the long-term orientation and anomic behaviour. 

ECONOMIC RESPONSIBILITY: SHAREHOLDERS EXPECTATIONS 

Managers are nowadays often challenged by the conflict that sometimes exists between the interest 

of shareholders with that of stakeholders that give more and more importance to the environmental 

and social impact companies make.  

In the case of such conflict, Friedman supports that the management of the organisation, as 

agents, shall favour the interest of the shareholders.29 This is echoed by Heath who argues that 

shareholders invest in a company with the expectation that their “interests will be assigned 

priority”.30 This arguments is evidenced by the fact that profit-maximisation generally features as 

the top objective, or priority, in corporate charters.31 Any other objectives are secondary to profit-

maximisation.  

The superior importance of shareholder’s interest and financial expectations is also 

reinforced by the fact that company leaders are often evaluated based on the “expectations set by 

financial analysts and investors”.32 More importantly, the key evaluator of their performance in 

that evaluation process is the shareholder.  

Overall, there are strong arguments supporting the idea that meeting shareholder’s 

expectations is crucial for the managerial team to retain its position in a firm.  

However, similar to previous factors, this also comes at a risk. In his study, Chen 

demonstrates that high shareholders’ expectation contributes to an increase in unethical action by 

CEOs, more specifically: misreporting.33 In our research, we therefore hypothesised that high 

shareholder’s expectations in the banking industry could have a positive relationship with anomie, 

particularly after considering recent anomic behaviours in the banking industry such as the 

misreporting of the amount of toxic assets on bank balance sheets.  

GOVERNMENTS’ FINANCIAL EXPERTISE 

Financial expertise has traditionally proven to be lacking sometimes among politician and 

regulators. According to Pusey in cases of lack of expertise, governments can solve their regulatory 

                                                 
27 See, G J Tellis, J C  Prabhu and K C Rajesh, ‘Radical Innovation Across Nations: The Preeminence of Corporate 

Culture’ (2009) 73(1) Journal of Marketing 4; Johnson et al (n 1) 2011. 
28 Johnson et al (n 1) 2011 
29 M Friedman, ‘The Social Responsibility of Business Is to Increase its Profits’ New York Times Magazine (13 

September 1970) 122-126 
30 J Heath, ‘Business Ethics and the ‘End of History’ in Corporate Law’ (2012) 102(1) Journal of Business Ethics 5. 
31 ibid. 
32 S Chen, ‘The Role of Ethical Leadership Versus Institutional Constraints: A Simulation Study of Financial 

Misreporting by CEOs’  (2010) 93(1) Journal of Business Ethics 33. 
33 ibid. 
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problems by having a participative approach to regulation.34 Players in the industry would 

therefore be invited to “share the regulatory burden” by making their expertise available during 

the formulation of new policies.35 The danger of a lack of financial expertise is according to Lee 

illustrated by Korean Government in the 1990s who choose to liberalise the capital market without 

the necessary technical knowledge to regulate it.36 This resulted in a market crash in 1997.  

The question to know whether governments are expert enough in this field is even more 

justified considering the financial innovations in the industry, which make it a daunting task for 

governments to catch up, understand them within a short period, and design a robust regulatory 

framework.  

Establishing whether governments can remain on top of their role as watchdogs at all times 

is important the ability to police the industry and enforce the rules could constitute a barrage to 

anomie.  

CLIENT VULNERABILITY  

In the financial industry, the decision of a potential client to use the services of a particular bank 

often hinges on whether or not he/she trusts the firm to deliver on its promises. Trust is considered 

crucial in any financial transactions.37 However, the reliance on this fragile trust may put clients 

in a vulnerable position, especially if they are unable to assess independently the real value of the 

products they buy.  

Indeed, members of the public who are not financially literate are believed to be more risk-

blind when it comes to evaluating the risks of a financial product. In contrast, according to Huston, 

financially literate individuals, in front of financial choice, will have a particular behaviour and 

make expected choices, which show literacy, and in the end, “increase in financial well-being”.38 

Due to their lack of knowledge, non-financially literate customers tend to rely heavily on the 

guidance of financial firms and the expertise of their employees. According to Langenderfer and 

Shimp this trust may lead clients to gullibility, which in turn makes them vulnerable to mis-sales 

or frauds.39  

 

In our primary research, we therefore seek to verify the accuracy of these claims. 

                                                 
34 I Pusey, ‘The role of the regulator in combating financial crimes – a Caribbean perspective’ (2007) 14(3) Journal 

of Financial Crime 299. 
35 ibid. 
36 Y S Lee, ‘A Political Economy Analysis of the Korean Economic Crisis’ (1998) 9(4) Journal of Asian Economics 

627. 
37 S Yousafzai, J Pallister and G Foxall, ‘Strategies for building and communicating trust in electronic banking: A 

field experiment’ (2005) 22(2) Psychology & Marketing 181; S G Hazra and K Srivastava, ‘Impact of Service Quality 

on Customer Loyalty, Commitment and Trust in the Indian Banking Sector IUP’ (2009) 8(3) Journal of Marketing 

Management 74; L Z Anita, N Koenig-Lewis and S Hanmer-Lloyd, ‘Adoption of internet banking services in China: 

is it all about trust?’ (2010) 2(1) The International Journal of Bank Marketing 7. 

 
38 S Huston, ‘Measuring Financial Literacy’ (2010) 44(2) The Journal of Consumer Affairs 296. 
39 J Langenderfer and T A Shimp, ‘Consumer vulnerability to scams, swindles, and fraud: A new theory on visceral 

influences on persuasion’ (2001) 18(7) Psychology & Marketing 763. 
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CONCEPTUALISING THE MEASURES 

Anomie 

An anomic environment is a setting where a moral vacuum exits because values have been eroded 

or abandoned. Morale rules, in such environment, either do not exist; or are not enforced, rendering 

them insignificant and their negligence acceptable in the eyes of individuals within that 

environment. For example, according to Menard40 and Johnson (et al)41, a work environment can 

be perceived as anomic when there is pressure or tacit permission for workers to meet objectives 

by any means possible, when there is no right or wrong way to achieve the organisation’s goals, 

when employees can act immorally to meet an end, when they are rewarded for meeting that end 

regardless of the means, when ethics and morals are regarded as a hurdle to financial success, or 

when the general attitude in the organisation is that moral values and rules can be broken to benefit 

the company. 

Competitive intensity 

Competitive intensity designates the severity of the rivalry between competitors in the industry. A 

competitive intense industry can lead firms to violate moral boundaries. According to Jaworski & 

Kohli competition within industries is often perceived as intense when price or promotional wars 

are frequent, when competitive advantage rarely lasts long, or when firms are very frequently 

required to implement new competitive strategies to gain, maintain or cancel and advantage.42  

Competitor orientation 

Competitor oriented strategies are strategies that are formulated around the actions as well as 

strength and weaknesses of competitors. Firms that are formulate their strategies on this basis can 

often find themselves implementing reactive strategies that do not fit well with other strategies 

being implemented by the firm. According to Narver & Slater companies that implement such 

strategies often require their employees to provide information to management regarding the 

strategies of the competitors, seek to respond rapidly to any competitor’s movement, or require 

top management to focus and regularly hold discussions on competitors’ strengths.43 

Strategic aggressiveness 

Aggressive strategies reflect the ambition of a firm and its determination to implement potentially 

risky strategies in order to attain high-reaching goals. According to Johnson and Sohi (2001), 

companies that are strategic aggressive are recognisable through their constant pursuit for 

competitive dominance, their determination to become market leaders, their fixation on high 

targets and goals that require huge efforts and commitment from the staff, their endless focus on 

the creation of competitive advantage, or the strong emphasis on the promotion of a winning 

mentality in the corporate culture. 

                                                 
40 S Menard, ‘A developmental test of Mertonian anomie theory’ (1995) 32 Journal of Research in Crime and 

Delinquency 136. 
41 Johnson et al (n 1) 2011 
42 B J Jaworski and A K Kohli, ‘Market orientation: Antecedents and consequences’ (1993) 57 Journal of Marketing 

53. 

 
43 J C Narver and S F Slater, ‘The effect of a market orientation on business profitability’ (1990) 54 Journal of 

Marketing 20. 
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Long-term orientation 

A long-term orientation is defined as a time orientation that is characterised by an emphasis on a 

future vision covering a long period time. According to Johnson et al. (2011), a firm is qualified 

as being long-term oriented when it implements strategies that are planned with a focus on long-

term success; when it define success as meeting the long-term goals rather than achieving short-

term profit; when there is a strong belief within the firm that long-term success is more important; 

and when it focuses on long-term competitiveness. 

Economic responsibility 

The economic responsibility of a firm’s management is to ensure company profitability as well as 

growth in share price, in order to meet shareholder’s financial expectations. When the 

shareholder’s financial expectations are high, managers may find it difficult to fulfil these 

economic responsibilities and could be pressured to act unethically. Firms where shareholders have 

high expectations are generally recognisable by financial goals that increase year on year – 
mirroring the expectations of the shareholders, a strong focus on quarterly results and share price, 

or aggressive forecasts/goal for future financial results. 

Governments’ financial expertise 

Financial expertise is crucial for government to regulate the banking industry effectively. With all 

the innovations and the very technical knowledge required to perform and regulate financial 

activity, governments can be under pressure to catch up with potential widespread unethical or 

illegal actions indicating the presence of anomie such as those during the libor rigging scandal. 

The financial expertise of government can be measured by the perceived time it takes for fair 

regulation to be introduced after the launch of a new product, evidence of regulatory oversight in 

scandals that subsequently were uncovered, or the time before the introduction of comprehensive 

changes. 

Client vulnerability 

Trust is the basis of financial transactions. Due to their lack of financial expertise, clients either 

consult financial professionals prior to any financial decision, or hire them as fiduciaries. However, 

the trust embedded in each of these interactions could leave the client vulnerable to the greed of 

the fiduciary. Clients are vulnerable when they are not financially literate, when they do not know 

what standard of service to expect, or when they do not have independent sources of information 

available to verify their financial advisor’s claims. 

 

DEVELOPMENT OF SCALES 

Research instruments 

The measures used in this exercise either have been adapted from previous research, or are the 

proceeds of a thorough effort that involved a consultation of academic peers as well as a pilot of 

the questionnaires. 

Content of Questionnaire 

To measure these variables, we designed our questionnaire with only five-point Likert type 

questions in order to facilitate our analysis. Questions formulated to generate a profile for the 

respondents and their attitude towards ethics preceded the Likert type questions. 
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We divided the questions measuring our dependant and independent variables in two parts.  

The first part focused on variables that were internal to the industry. We considered factors that 

are inherent in the environment such as the competitive intensity in the industry, competitor 

orientation, strategic aggressiveness, and long-term orientation of the firms, Economic 

responsibility, and anomie in the firm. Many elements in this part were proposed by other 

researchers. These researchers are: Rabl44, Jaworski and Kohli,45 Narver and Slater46, Johnson and 

Sohi47, Menard48 and Johnson (et al).49 However, the statements that were proposed by these 

researchers and that did not fit the context of the financial industry were all adapted.  For example, 

Rabl’s scale contained “My family would bear me out in the decision to accept the customer’s 

offer”.50 We adapted this to “My colleagues would bear me out in the decision not to disclose some 

information about a product that would act as deterrent for the client or investor”. In this adaptation 

we changed the context from a family context to a professional context; and, with the “customer’s 

offer” being unethical in Rabl’s scale51 – i.e. a bribe –; we substituted it with another unethical 

action that indicates information retention against the interest of the client or investor. 

The second part of the questionnaire focused on external factors. It focuses on the 

independent variables relating to the government and the clients. Here we covered the UK 

government’s financial expertise, and client vulnerability. 

ADMINISTRATION OF SURVEY 

The sample 

The sampling technique applied was a stratified random sampling technique. We used the number 

of years of experience as basis to determine the strata and arrive to a representative sample.52  

We identified eight groups on that basis: 0-4 years of experience, 5-9 years of experience, 

10-14 years of experience, 15-19 years of experience, 20-24 years of experience, 25-29 years of 

experience, 30-34 years of experience, and the group of participant with 35 years and more of 

experience.  

Sampling Size 

In total, the population considered by the study was 24,820 professionals. We consulted Krejcie 

and Morgan’s sample size table to determine the suitable sample size.53 The table indicated that 

for 95% confidence, we needed a sample size of 379 people for a population of 30,000.  

Internet-mediated Survey 

We invited the potential participants to fill up the questionnaire online on an especially dedicated 

website; which according to Witmer (et al) offers as advantage anonymity for the respondents 

                                                 
44 Rabl (n 1). 
45 Jaworski and Kohli (n 42) 
46 Narver and Slater (n 43) 
47 Johnson and Sohi (n 21) 
48 Menard (n 40) 
49 Johnson et al (n 1) 
50 Rabl (n 1) 
51 ibid. 
52 E Babbie, Survey Research Methods (Wadsworth, Inc 1998). 
53 R V Krejcie and D W Morgan, ‘Determining sample size for research activities’ (1970) 30 Educational and 

Psychological Measurements 607. 
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compared to those administered by email.54 This advantage crucial considering the sensitivity of 

the topic in the industry in question.  

The webpage included a rational for the research. This rational detailed the purpose of the 

questionnaire, the profile of the respondents targeted, and what we expected from them. We 

advertised the survey and provided the hyperlink of the survey so that respondents can access the 

questionnaire. We sent reinders to those who had not responded 1 week and 4 weeks after first 

contact.  

Response Rate  

We invited 1206 potential respondents to take part to the survey by visiting the link of the 

questionnaire. We targeted a response rate of 32.5% – i.e. 390 respondents. This response rate was 

higher than the 22.3% achieved by Johnson (et al).55 However, 351 responses were gathered which 

represent a 29% response rate.  

Reliability and validity tests 

We first tested each construct of our questionnaire for reliability using Cronbach’s alpha. We then 

tested the adequacy of the data gathered for the factor analysis and as part of the confirmatory 

factor analysis process, the factors that resulted from the exploratory factor analysis were tested 

for reliability and validity by verifying convergent and discriminant validity. Table 1 details the 

results of all these tests. Finally, we also performed a common method bias test, as well as a test 

for multivariate and univariate normality.  

 

Reliability 

The Cronbach’s α values of all our constructs were acceptable. These ranged from 0.775 for 

government’s financial expertise to 0.909 which is the score of the competitive intensity and client 

vulnerability constructs. These values are substantially higher than 0.6, therefore evidencing a 

satisfactory internal reliability in each scale. 

Data adequacy for factor analysis 

Before performing a factor analysis, the data was tested to ascertain that it was adequate for such 

analysis. A Kaiser-Meyer-Olkin Measure of Sampling Adequacy (KMO) and a Bartlett's Test of 

Sphericity were therefore performed. Both tests produced positive results.  

 

 

 

 

 

 

 

 

 

                                                 
54 D F Witmer, R W Colman and S L Katzman, ‘From paper and pencil to screen and keyboard: towards a methodology 

for survey research on the Internet’ in M. Saunders, P. Lewis & A. Thornhill (eds), Research Methods for Business 

Students (Prentice Hall 1999) 391. 
55 Johnson et al (n 1). 
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Table 1: Reliability statistics for anomie scales 

 Reliability Convergent and discriminant validity Data adequacy for factor 

analysis 

 Cron

bach

’s  α 

A

V

E 

C

.

R

. 

M

S

V 

A

S

V 

KM

O 
Bart

lett’

s 

test 

p 

        

Anomie 0.894 0.528 0.898 0.433 0.131 

0.844 0.000 

Competitive intensity 0.909 0.675 0.912 0.259 0.124 

Competitor orientation 0.793 0.510 0.757 0.166 0.063 

Strategic aggressiveness 
0.900 0.550 0.893 0.058 0.024 

Long-term orientation 0.829 0.621 0.831 0.433 0.136 

Economic responsibility 
0.814 0.423 0.814 0.008 0.003 

Government’s financial 

expertise 
0.775 0.465 0.777 0.017 0.005 

Client vulnerability 0.909 0.595 0.897 0.259 0.097 

CR: Construct Reliability 
AVE: Average Variance Extracted 

MSV: Maximum Shared Variance 

ASV: Average Shared Square Variance 
 

The value of the KMO was 0.844, which represents a strong value considering the 0.5 threshold. 

The Bartlett's Test of Sphericity meanwhile was significant with a p = 0.000. The results of these 

tests confirmed the appropriateness of the data for factor analysis. 
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EFA 

We subjected 55 items to the factor analysis using the maximum likelihood method for extraction. 

The number of factors to be extracted was determined by their eigenvalue. We chose to retain 

factors with eigenvalues superior to 1.0.  

Table 2:  Pattern Matrix 

 

Factor 

1 2 3 4 5 6 7 8 

Anomie 
Strategic 
Aggressivene

ss 

Client 

vulnerability 
Competitive 

Intensity 
Shareholders’ 
expectations 

Financial 

Expertise 
Competitor 

orientation 
Long Term 

Orientation 

Anom3 .928        

Anom4 .757        

Anom5 .746        

Anom2 .712        

Anom7 .641        

Anom1 .606        

Anom6 .567        

Anom8 .464        

SA4  .864       

SA3  .835       

SA2  .794       

SA8  .726       

SA5  .717       

SA1  .649       

SA7  .526       

CV1   .869      

CV7   .846      

CV3   .829      

CV4   .696      

CV6   .681      
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CV5   .594      

CI2    .866     

CI4    .862     

CI3    .810     

CI5    .750     

CI1    .668     

ER2     .715    

ER3     .683    

ER4     .631    

ER1     .630    

ER5     .620    

ER6     .614    

FE6      .715   

FE2      .702   

FE3      .667   

FE5      .652   

CO3       .696  

CO1       .689  

CO2       .688  

CO4       .671  

LTO2        .728 

LTO1        .683 

LTO3        .570 

 

Eleven factors were extracted. The pattern matrix (Table 2) displays the loading of each item on 

the factors. 

During the EFA, in order to achieve measure purification, we eliminated 8 items from the exercise.  
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CFA 

Convergent and Discriminant validity 

The convergent and discriminant validity tests involve four metrics: the construct reliability (CR), 

the average variance extracted (AVE), the maximum shared variance (MSV), and the average 

shared square variance (ASV). In order to pass the convergent and discriminant validity tests, the 

different scales need to fulfil two conditions for each test. For the convergent validity test the two 

conditions for the scales are CR > AVE and AVE > 0.5. Regarding discriminant validity, the 

conditions to fulfil are MSV < AVE and ASV < AVE. 

All the scales that were developed in this exercise fulfilled the two conditions for 

discriminant validity. However, two scales failed to fulfil the second condition of convergence 

validity. The AVEs of Government’s financial expertise (AVE = 0.625) and economic 

responsibility (AVE = 0.423) are both <0.5. 

Common method bias testing 

Common method bias testing is applied in the confirmatory factor analysis due to the risk of 

influence of common method variance over observed relationships between independent and 

dependent variables. In order to test for common method bias, Podsakoff, et al. (2003) recommend 

the insertion of a common latent factor (CLF) in the CFA model. A better model fit because of this 

insertion, is interpreted as an indication that common method bias issue are present in the model. 

In such case, in order to control these issues, the recommendation is to progress with the CFA 

while keeping the CLF in the model. 

After the insertion of the CLF in our model, improvements were noticed in the model fit 

from an χ2 value of 868.345 with d.f.= 632 to an χ2 of 765.931 with d.f.= 594. Consequetly the 

above recommendations were followed. 

Multivariate and Univariate normality 

Tests for multivariate normality and univariate normality were carried on the variables in the model 

(Table 3). The multivariate test yielded in a multivariate kurtosis of 1.948 with a critical value of 

1.178. This critical value is well below 1.96, which represents the ceiling. Consequently, we are 

satisfied that our model does no suffer from multivariate non-normality. 

In addition, the data fulfils the univariate normality conditions. All the constructs have skewness 

and kurtosis values within +/- 2.0, the  

Table 3: Multivariate and Univariate Normality 

 

Variable min max skew c.r.* kurtosis c.r.* 

Strategic aggressiveness 2.694 4.938 -.816 -6.239 -.428 -1.636 

Client vulnerability 1.566 5.096 .236 1.805 -.374 -1.432 

Competitive intensity .555 4.016 -.329 -2.516 .026 .098 

Competitor Orientation 1.479 4.247 -.082 -.628 -.619 -2.367 
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Long-term .832 3.374 .443 3.385 .597 2.284 

Age 1.000 5.000 1.499 11.464 1.507 5.763 

Gender 1.000 2.000 -1.397 -10.685 -.048 -.185 

Bank 1.000 2.000 .040 .305 -1.998 -7.642 

Anomie 1.226 3.671 -.563 -4.303 .422 1.614 

Multivariate     1.948 1.178 

*c.r.: critical value 

Validating the final structural model  

The final structural model saw two initial variables dropped due to failure during the convergent 

validity test. The result of this elimination was a  

 

Table 4: Model Fit Indices (Final Structural Model) 

Indices Critical values Model value 

χ2/Df Acceptable between values of 

1 and 3 

1.075 

RMSEA <0.05 is regarded as a close 

fit 

0.015 

PCLOSE >0.05 acceptable 0.981 

NFI (Normed Fit Index) >0.9 Good fit 0.955 

RFI (Relative Fit Index) Close to 1 very good  0.787 

TLI (Tucker-Lewis Index) >0.95 good fit 0.981 

CFI (Comparative Fit Index) >0.90 good fit 0.996 

GFI (Goodness of Fit Index) Close to 1 good fit 0.990 

AGFI (Adjusted Goodness of 

Fit Index) 

>0.8 0.947 

 

much-improved model fit for the structural model. The Model fit assessment seeks to establish 

whether the variables represent the hypothesized construct. Different indices are taken into account 

in this exercise (Table 4). The values of each index provided proof that the measurement for the 

structural model were very strong. χ2/Df was measured to be equal to 1.075. This is very close to 

1 which is the lower boundary of acceptability. The model also presented a robust RMSEA at 
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0.015. This index suggests a close fit when <0.05. For PCLOSE, a value >0.05 is considered 

acceptable, while our model posted a very strong 0.981. 

The NFI and RFI values of our models also confirmed a strong fit as they were respectively 

0.955 and 0.787. With 0.981 being the score for the TLI our model once again is closer to 1 than 

to the minimum score signifying good fit (0.95). The same goes for CFI. For a good fit, the CFI 

required is >0.90. The CFI of the model was 0.996. Similarly, GFI and AGFI, two very important 

indices, rounded the validation process for the construct with two very strong results. The closer 

to 1 GFI is the better the fit; whereas the model is accepted when AGFI is superior to 0.8. 

Respectively or model scored 0.990 and 0.947. 

CONCLUSION 

Theories explaining ethical behaviour and employee performance are not a novelty in the business 

literature. Although there is evidence that the models developed in that literature do work when 

enforced, the reality is that in practice theses are not always successful due to environmental factors 

that favour the development of anomie in the workplace. The majority of the ethical models in the 

literature represent a one size fit all model that are expected to be implemented and work for every 

employee regardless of the nature of his job as well as in all industries regardless of the specific 

nature of the industry. However, despite the application of these models and despite the presence 

of codes of ethics in the governance system of companies, unethical actions are still rife due to 

anomie, and in the public eye, the banking industry has one of the worst records. In order to apply 

successfully the ethical models, it is necessary to seek control of the organisational environment 

by identifying the factor that are conducive to anomie with the objective of not allowing it to 

develop. 

This paper laid out a methodology to follow in order to develop anomie scales bespoke to an 

industry or an organisation. Such scale would be particularly useful for managers and other 

researchers seeking to identify with accuracy factors conducive to anomie in a particular 

organisation while taking into account its peculiarities. It provides a blueprint to either create new 

scales or adapt scales from the literature. Additionally, this article has also covered the different 

settings and validity tests necessary during the exploratory factor analysis and the confirmatory 

factor analysis.  

Finally, readers have also been provided with the benchmarks required in order to be able to 

correctly interpret the results of their exploratory and confirmatory factor analyses.  
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CAUSES OF INCOME TAX EVASION IN MAURITIUS 

PANJANADEN T POULLAY1 AND HEMAVADI P SOONDRAM2 

ABSTRACT 

Tax evasion and avoidance are major problems facing all economies and seriously affect the 

capability of government to finance public services due to major revenue losses.  Tax evasion is 

considered as a crime in most countries and is subject to fines and imprisonment.  Lack of 

transparency and accountability on how the public funds have been used by the government can 

lead to low level of trust in the tax system.  If the cost of evading the tax is lower than the benefit 

from the tax evaded, then it is likely that the taxpayer will evade his tax liability.  The purpose of 

this paper is to investigate the main factors which induce Mauritian individual taxpayers to avoid 

andevade tax, despite the low tax rate and to comment on how the policy makers can make use of 

this study to address tax evasion and avoidance issues in Mauritius.  , income tax, Mauritius  

INTRODUCTION 

Tax payment is a civic duty that every citizen must fulfill honestly to contribute to the society to 

improve or lift up the nation. Taxes are the principle source of revenue for the government.  This 

revenue enables the government to finance and run public institutions, provide public goods and 

services such as transportation, education, health care, and achieve other social responsibilities for 

the welfare of society. However tax avoidance  and  evasion are becoming one of the most 

common problems facing almost all economies around the world including Mauritius.  Tax evasion 

and avoidance have certainly a detrimental effect on government revenue and create a gap in the 

tax revenue collected between the actual and the potential one.  This loss in revenue collection can 

hinder the proper functioning of public bodies, amongst other things.  What are the different factors 

which motivate or encourage income tax evasion and evasion of Mauritian income taxpayers?   

LITERATURE REVIEW 

Tax evasion and tax avoidance are two concepts that normally appear together, but they are not 

the same thing. One is accepted by law and the other is considered to be illegal or as a crime.  Tax 

evasion is a term that is generally used to define the illegal means adopted by individual and 

corporation to avoid tax liabilities.  It refers to deliberate practices adopted by taxpayers to conceal 

their real taxable incomes to the tax authorities in order to pay less tax.3 Tax evasion is considered 

as a breach of law and includes issues such as fraudulent tax reporting (i.e. declaring less income, 

profits or gains which are earned actually or by increasing expenses) or illicit arrangements to hide 

income or information from the tax authorities in such a way that the taxpayers pay less than 

he is legally obligated to pay (deliberately misrepresenting of facts and figures).  Tax avoidance 

involves the use of different effective measures to generally lessen or eliminate tax liability.4 

Studies conducted in Pakistan and Nigeria indicated that both tax evasion and avoidance are linked 

to the shadow economy.  Schneider and Enste expressed that in a shadow economy an individual 
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2 Hemavadi P Soondram*, Lecturer, Department of Finance and Accounting, University of Mauritius, h.soondram@uom.ac.mu 
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will not report his actual and taxable income that are earned through legal transaction of goods 

and services so as to evade taxes.5 The shadow economy has also been defined as market 

based on the production of goods and services either legally or illegally that is not disclosed in 

the official estimation of Gross Domestic Productivity. It includes economic activity and income 

derived from undeclared work, illegal transaction, and good and services paid in cash which are 

not disclosed for tax purposes.  Schneider reported that the size of the shadow economy of 

Mauritius in 2007 was 21.90 percent of GDP.6  The Indian Ocean Times mention in an article 

published on 30
  
May 2013 that Mauritius has an underground economy, which brings 1.7 billion 

euro and nearly 20 percent of GDP over the island.  Ibadin and Eiya conducted a study in Nigeria 

taking into account ethical view, educational attainment, mode of tax administration, and religion 

and cultural practices in order to find out the impact of these variables on tax evasion and 

avoidance among the self-employed.7 Results from the study reveal that there is a significant 

relationship between ethical view, mode of tax administration and cultural practices of the self-

employed on tax evasion and avoidance.  Another study was conducted in Nigeria to find out the 

relationship between personal income tax evasion and cultural factors such as religiosity, trust in 

government and legal enforcement.  Results from the study showed a positive relationship between 

personal income tax evasion, trust in government and legal enforcement, but concerning 

religious variable no significant relationship has been found.8 Levi argues that individuals will be 

more likely to cooperate to pay taxes when they believe that the government is going to act in 

their best interest, there are fair procedures and that their trust of government and others are 

reciprocated. Vogel9 in Sweden and Song & Yarbroug10 in the U.S. show in their research that 

people will evade less income tax when they have greater trust in the government.  Schneider & 

Enste11 found that corruption and tax evasion are encouraged when there is a poor and 

inconsistent enforcement of tax laws and regulations. One of the reasons why tax evasion is 

common in Nigeria is due to inadequate legal enforcement present within the country.  It is also 

interesting to note that previous studies show that higher tax rate encourages tax evasion.  Higher 

tax rate increases the tax burden on taxpayers and thus lower disposable income.12 Many authors 

have argued that high tax rate can be one of the reasons why people evade taxes but these countries 

tend to have a much higher tax rate compared to Mauritius.  Akinyom and Okpala found that the 

decision to evade taxes may be influenced not only by the level of tax rates.13 The tax system 

also has an impact on people’s decision to evade taxes on their income.  For example, if the 

                                                 
5 F Schneider and D Enste, ‘Shadow economies around the world: Size, causes and consequences’ (IMF Working 

Paper WP/00/26, 2000) 1–56 
6 Schneider, Friedrich, Buehn, Andreas and Montenegro and E Claudio, ‘New Estimates for the Shadow Economies 

all over the World’ (2010) 24(4) International Economic Journal 443. 
7 P O Ibadin and O Eiya, ‘Tax Evasion and Avoidance Behaviour of the Self- Employed’ (2013) 5(6) European Journal 

of Business and Management 1 

 
8 O M Uadiale, T O Fagbemi and J O Ogunleye, ‘An Empirical Study of the Relationship between Culture and Personal 

Income Tax evasion in Nigeria’ (2010) 20 European Journal of Economics, Finance and Administrative Sciences 116. 
9 J Vogel, ‘Taxation and public opinion in Sweden: An interpretation of recent survey data’ (1974) National Tax 

Journal 499. 
10 Y D Song and T E Yarbrough, ‘Tax ethics and tax attitudes: A survey’ (1978) Public Administration Review 442. 
11 Schneider and D Enste (n 5) 
12 C Chipeta, ‘The second economy and tax yield in Malawi’ (Research Paper No. 113, African Research Consortium, 

Nairobi 2002) 
13 O J Akinyomi and K E Okpala, ‘Appraisal of factors influencing tax avoidance and evasion in Nigeria’ (2013) 4 

International Journal of Research in Commerce and Management 
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tax rate payable by companies is lower than that of the individual on their personal income, then 

they can choose to declare only part of their taxable income as they view their tax burden as being 

unfair.  Large companies can often take advantage more easily of loopholes in the tax system 

and thus contribute to an unfair system.  The overall structure of the tax system and the tax rate 

has a significant effect on the tendency to evade and avoid taxes. Adebisi and Gbegi conducted a 

study in Nigeria to assess the effect of tax avoidance and evasion on personal income tax 

administration.14 Result from their study indicates that enlightenment and adequate utilisation of 

tax revenue on public goods will help to discourage tax evasion and avoidance whereas high tax 

rate will encourage both tax evasion and avoidance.  Therefore, there was a positive relationship 

between tax avoidance, tax evasion, tax rates and personal income tax administration in Nigeria.  

Additionally, they recommended that tax officers should be trained continuously on the job, the 

government should embark on more intensive public enlightenment campaign and try to reduce 

the tax rates for the poor. 

A taxpayer will normally expect something in return for the tax they are paying such as 

public goods and services. If the government does not provide these basic services adequately, it 

is obvious that the citizen might not be willing to pay their taxes and this will consequently result 

into tax evasion and avoidance.15 Some studies have been conducted in order to find out the 

impact that fair treatment can have on tax evasion.  Frey in 2003 found in a survey conducted in 

Switzerland that taxpayers would pay their taxes more honestly if the tax administration is 

perceived as being honest, fair, informative, helpful and does not treat the taxpayers as inferiors 

in the hierarchical relationship.16  Torgler links the findings of Frey to the strategic shift in 

countries as Japan and Australia respectively.17  They show the great impact observed from an 

increase in quality customer service as well as reasonable and fair treatment of taxpayers in those 

countries.  According to Torgler and Schaltegger,  Australia and Japan are proudly among the 

few countries which have a high degree of tax morale.18  On the other hand, a tax system is not 

effective where officials themselves conspired with tax defaulters. Such cases or scenarios can 

lead to low morale among taxpayers due to perceived distributive injustice.19 Torgler and 

Schaltegger,20 McGee (et al)21 and McGee22 in their studies associate the ethical behaviour to 

gender and result from those studies were quite different from one another.  McGee found that 

there is a relationship between marital status and individuals’ ethical views of tax evasion. He 

says that both single and married individuals are less ethical in paying their taxes compared to 

divorcees.23 On the other hand, Torgler found that married people have stronger tax morale than 

                                                 
14 J F Adebisi and D O Gbegi, ‘Effect of Tax Avoidance and  Tax Evasion on Personal Income Tax Administration in 

Nigeria’ (2013) 1(1) American Journal of Humanities and Social Sciences 125. 

 
15 (Lieberman  2002,  Pashev  2005, Everest-Phillips 2008, Brautigam et al. 2008).   
16 B S Frey, ‘Deterrence and Tax Morale in the European Union’ (2003) 11 European Review 385. 
17 B Torgler, ‘Tax Morale in Asian Countries’ (2004) 15 Journal of Asian Economics 237. 
18 Torgler and Schaltegger, ‘Tax Morale: A Survey with a Special Focus on Switzerland’ (2006) 142(3) Swiss Journal 

of Economics and Statistics (SJES) 395. 
19 P Verboon and M Van-Dijke, ‘A Self-Interest Analysis of Justice and Tax Compliance: How Distributive Justice 

Moderates the Effects of Outcome Favourability’ (2007) 28 Journal of Economic Psychology 704. 
20 Torgler and Schaltegger (n 18) 
21 R W McGee, I Nickerson and W Fees, ‘The Ethics of Tax Evasion: A Survey of German Business Students’ 

(Presented at the International Conference of the Academy of Legal, Ethical and Regulatory Issues, 2005) 
22 R W McGee, ‘The Ethics of Tax Evasion: A Survey of International Business Academics’(2005); R W McGee, 

‘The Ethics of Tax Evasion: A Survey of Romanian Business Students and Faculty’ (2005). 
23 ibid. 
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the single one in a survey conducted in US and Switzerland.24  Education also has an impact on or 

can influence compliance behavior of taxpayers with some degree of inconsistency and ambiguity.  

Findings and results from previous studies have indicated a positive relationship between 

education and taxpayers’ attitude.  Devos measures education in terms of general degree of fiscal 

knowledge (degree of information that people possess regarding money issues), knowledge about 

evasion opportunities, general educational achievement, and specific tax knowledge.25  He also 

found an inseparable link between education and other factors such as age, gender, ethics, income 

level and perception of fairness, detection and sanctions.  Ahmad (et al)26 describe two forms of 

education in which knowledge is acquired through conventional two forms of education in which 

knowledge is acquired through conventional education and towards the opportunity to evade tax. 

Eriksen and Fallan believe that the educational level of a taxpayer is an important element for 

him to better understand the rules and regulations regarding taxation.27 However, they found that 

there is a positive relationship between specific tax knowledge and taxpayer attitude. Specific 

tax knowledge can improve tax ethics and perception of fairness and equity of a taxpayer and 

hence reduce tax evasion.  The willingness of taxpayers to pay their taxes will be different across 

the world.   

RESULTS 

This paper has built upon the literature review detailed above to design a survey questionnaire, 

which was administered on a target population consisting of individual income taxpayers, 

including both employed and self- employed people.  The sample size used was three hundred 

and the survey was conducted during the month of February 2015 and March 2015.  For the most 

part, it was found that the Mauritian taxpayer agrees with most of the reasons identified from the 

literature review as to why they would avoid and evade taxes.  However, there are a few 

differences.  For instance,  39 % of the total respondents disagree that a high tax rate is a 

factor encouraging tax evasion and avoidance in Mauritius as they argue that Mauritius is one 

among the countries which has the lowest tax rate in the world (currently at 15%).  Further, 45.9 

% of the total respondents disagree for Complexity in the tax system and 31.1 % for illiteracy 

about tax calculation.  The two variables which are complexity in the tax system and illiteracy 

about tax calculation were not considered as factors causing tax evasion and this might be due to 

the fact that the tax system in Mauritius is not really complex, hence it is relatively easy to 

compute the amount of tax payable.  We can identify five main factors causing income tax evasion 

in Mauritius from the results of the survey and they are as follow:  53.4 % of the total 

respondents strongly agree for high level of corruption and abuse of power, 76.3 % of the total 

respondents agree for absence of tax morality, 67.4% of total respondents agree for lack of 

public enlightenment campaign, 66.1% of the total respondents agree for lack of transparency 

and accountability of public institutions and 61.8% of the total respondents agree for low quality 

of services in return of tax paid.  Therefore, the five main factors seem to be High level of 

corruption and abuse of power, absence of tax morality, lack of public enlightenment campaign, 

                                                 
24 Torgler and Schalteggar (n 18). 
25 K Devos, ‘The Evasion Behaviour and Demographic Factors: An Exploratory Study in Australia’ (2008) 18 

Revenue Law Journal 1. 
26 M A R Ahmad, H M Mohd-Hanefah and M A Mohd-Noor, ‘The Effects of Knowledge on Tax Compliance 

Behaviors among Malaysian Taxpayers’ (2007) 15 Asian Review of Accounting 1. 
27 K Eriksen and I Fallan, ‘Tax Knowledge and Attitude towards Taxation: A Report on A Quasi-experiment’ (1996) 

17 Journal of Economics Psychology 387. 
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lack of transparency and accountability of public institutions and low quality of services in return 

of tax paid.  A common statement which cropped up from a few respondents was: “taxes are 

supposed to be collected from the public so that the government can provide the necessary services 

for the welfare of the society however this is not the case here as these taxes are not being used 

for the right purposes intended instead people at the top of the country are misusing them in their 

own benefits. So why should we pay those taxes?” This statement is very telling about the level 

of tax morale (willingness to pay) in Mauritius which is on the low side.  The respondents were 

asked whether they thought it was justifiable to cheat on the tax administration to give an 

indication of their tax morale; that is the taxpayer’s attitude towards  paying  taxes  in  Mauritius.  

Results indicated that 261 taxpayers representing 92.2 % of the total respondents did not find it 

justifiable to cheat the tax administration.  Further, 41.3% of the total respondents believed that a 

high level of tax evasion in a country may be a motivating factor to encourage others to do so 

and 40.6% firmly believe that this could motivate other surely to evade taxes.  Whereas 51 

respondents that is 18% of the total respondents do not agree or believe in this statement.  A high 

level of tax evasion in a country can have an impact on the compliance behaviour and attitude 

of taxpayer toward tax evasion. Therefore, this is an important issue that should be taken into 

account in order to prevent it from affecting the tax morale, ethics and compliance behavior of a 

particular taxpayer.  The analysis of response received for the question ‘Is there a stigma attached 

to social norms when people evade taxes’ revealed that 51.2 % of the taxpayers agreed that there 

was a stigma attached to social norms when people evade taxes and 48.8% did not agree to this 

statement.  We can see that there is only a difference of 2.4% among those who agree and those 

who disagree.  If more people start to evade taxes as per Benjamini and Maital 1985, Gordon 

1989, and Myles and Naylor 1996 this decreases the stigma effect and hence encourages tax 

evasion and avoidance within the country.  The result we obtain here is not conclusive.  There is a 

high proportion of respondents representing 86.9% of the total respondents who did not agree that 

religion can affect their decision concerning tax compliance. Only 13.1% said yes to this question 

and most reasons obtained from the respondents are morale value, ethics, bringing up and how 

rational that person is.  They stated that these variables are linked with religion therefore it should 

not be ignored when assessing the taxpayer’s behaviour.  For example, if taxpayers have a 

high moral value in the sense that they can figure out what is right or wrong for them this will 

surely have an impact on their compliance behaviour. In this case it will surely prevent them 

from evading taxes because an individual with high moral values is honest, fair and faithful.  In 

future research, more emphasis can be put on these variables that have been identified by the 

taxpayers concerning this issue.   

A few recommendations were included in the questionnaire in order to have the opinion of 

the taxpayers regarding the solution that can be undertaken in Mauritius to solve income tax 

evasion and avoidance. Those recommendations consist of 1: Create awareness on tax collection 

and its importance, 2: improve the tax system, 3: legal enforcement, 4: Reduce complexity, 5: 

improve customer services, and 6: transparency and accountability.  Based on the data received, 

the recommendation which has the highest percentage is to create awareness on tax collection and 

its importance. Therefore, the government should implement or organized more tax awareness 

campaigns to make people aware of the necessity and importance of tax revenue for the 

government to better serve the country in terms of infrastructure, development and financing 

public goods in the society. This can improve the perception of taxpayer regarding taxes and help 

to mitigate income tax evasion and avoidance in Mauritius. The tax awareness campaign can be 

done through advertisement on radio, television, the internet and brainstorming session.  The 
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second leading recommendation identify by the taxpayer is transparency and accountability.  

Transparency and accountability of public institution and public funds have been mentioned in 

most studies on tax evasion and avoidance and it is a problem in most countries. But it’s not 

something that cannot be solved or improved.  Legal enforcement is another recommendation  

that  can  be implemented  to  discourage income tax evasion and avoidance in Mauritius as per 

the respondents. A review of the legal issues concerning taxes must be  undertaken  regularly  to  

see  what  can  be  done  to  punish  the  wrong practitioners in the society and at the same time 

discourage others to cheat the tax authority by following them.  Moreover, the next  

recommendation  chosen  by  the  taxpayers  is  to  improve customer  services.  Moving forward, 

the two remaining recommendations can be grouped together since it concerned the improvement 

of the tax system and reducing complexity in the tax system itself.  The tax system in Mauritius 

is a simple one compared to other countries but there is still room for improvement to the tax 

system by providing more tax incentives such as more interest relief, additional child benefit and 

so on to taxpayers in order to reduce the tax burden or alleviate it which can help to discourage 

income tax evasion or evasion in Mauritius 
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THE APPLICABILITY OF “RESPONSIBILITY TO PROTECT (R2P)” IN THE SYRIAN 

CRISIS 

 MR. SELAMI CİNBAT1 

ABSTRACT 

With the impact of Arab Spring, demonstrations have been organised for the democratic demands 

of the people against the Assad regime in Syria. However, thousands of civilians have been killed 

by the use of military troops and ground and air bombardments resulting in approximately 300,000 

civilian deaths and more than 4 million refugees and 7 million displaced people. This conflict has 

also led to the destruction of cities and millions of severe and systematic human rights violations 

against Syria’s citizens.  

Consequently, there is a requirement to put humanitarian intervention under a legitimate 

basis. 

 In this paper, the legitimacy of humanitarian intervention and use of force against the Assad 

regime are to be questioned. The subject is examined in terms of legitimate applicability of 

Responsibility to Protect (R2P) whilst excluding the political objectives of states.  

Keywords; Human rights violations, Humanitarian intervention, UN use of force, the 

responsibility to protect (R2P). 

INTRODUCTION  

  Starting in Tunisia and Egypt and continued in Libya, the Arab spring in Syria resulted in 

its citizens demonstrating against the Assad regime and claiming their democratic rights. The 

resulting brutal intervention of regime forces exacerbated the problem and has resulted in Syrian 

civil war seen today.  

 To escape the conflict approximately 4 million people have migrated to other countries 

such as Turkey, Jordan, Lebanon and Iraq whilst more than 7 million people have been  displaced 

within Syria and are living in poor conditions. It is obvious that since 2011 when events first 

started, there has been a great human tragedy under the eyes of whole world for 4 years. The 

country is being led to a death end by the powerful Assad regime. Intervention has become a 

necessity. 

  However, intervention should be undertaken in accordance with international law. Article 

2/4 of the United Nations (UN) Charter prohibits intervention against a sovereign state. What will 

happen in this case? Will the international societies just watch the injustice that Syrian people are 

facing? At this point R2P comes into play.  

  In this paper R2P against the Assad regime is examined within the scope of the legitimacy 

of the use of force and in accordance with the Articles of the UN Charters. In this context, the 

following questions are to be considered: 

- Have the conditions of R2P occurred in Syria when the intense and systematic human rights 

violations are taken into consideration? 

- If occurred, is it possible to use force according to the UN Charter? 
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HUMAN RIGHTS VIOLATIONS, ARMED CONFLICT AND SANCTIONS IN SYRIA. 

 Human Rights violations in Syria 

The civilian population in Syria was in need of democratic and human rights against abuses of the 

Baath Party which seized power nearly 40 years ago. In March 2011, Syrian security forces 

detained some children following them having written anti-government graffiti on their school 

walls in the town of Daara near Damascus. When protests by the civilian population against the 

Government actions occurred the security forces reacted harshly2. The refusal by Syrian 

Government to take into account the demands of the civil population and react as they did, resulted 

in the demonstrations spreading across the country. In response to these demonstrations the Syrian 

government used all its police, army and air force, including intelligence elements and the Shabbia3 

militia organization. Some serious human rights violations were reported such as murder, torture, 

rape and  people being relocated by force and taken hostages whilst security forces opened fire 

without warning at anti government protests resulted in the killing of many innocent people. These 

methods implemented in the beginning were turned into systematic human rights violations. 

  The tragic events that took place in Syria are confirmed by the International Human Rights 

Organizations such as Office of High Commissioner For Human Rights(OHCHR),  United Nations 

High Commissioner For Refugees(UNHCR), as well as  daily reports of international media.  

 Since the beginning of the events in Syria March 2011, more than 250 thousand people 

have been killed, 4 million people forced to emigrate, and 7 million people forced to relocate 

within the country by the governmental forces. Today, it can be easily said that more than 11 

million people are in need of humanitarian assistance. Unfortunately the situation is getting worse 

day by day4.   

  From the perspective of refugees, they are forced to live in a new country away from their 

homeland without a specific return date. Up to now four years have already passed. They have 

difficulties in finding jobs, housing, receiving medical assistance, having education, and solving 

cultural problems and moreover they live in poor conditions. Some of them are choosing illegal 

methods to deal with their problems such as theft, extortion, murder, smuggling and prostitution. 

In terms of the host country, she has to deal with these crime problems.5  

Land and air bombardments: 

Since March 2011 when the events began, the reports show that the regime forces have conducted 

land and aerial bombardment against opposition forces including residential areas thus violating 

international humanitarian law. As a result of these bombardments, there are uninhabitable cities 

and there have been many civilian deaths. For example, in a recent event on 16 Aug 2015, Syrian 

government warplanes bombed a crowded market place in a rebel-held suburb of the capital, 

Damascus, killing at least 90 people and wounding more than 200 in one of the most deadly single 

incidents involving air strikes since the conflict began. Stephen O'Brien, the Head of UN 

                                                 
2 Yavuz Güçtürk, Seta Report on The Loss of Humanity (SETA Publishing 2014) 29  
3 ibid 57 
4 Editorial, ‘Syria:The Story of the Conflict’ (BBC, 12 March 2015)<www.bbc.com/news/world/Middle_east-26116868> accessed 

30 August 2014 
5   Umutcan Yüksel, Merve Nur Bulut, Zerrin Mor, Syrian refugees in Turkey Infografik Report (International Middle East Peace 

Research Center Publishing 2014) 9  
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Humanitarian Operations, said that attacks against civilians are  “unlawful,  unacceptable and must 

be stopped immediately”.6  

The Use of Chemical Weapons: 

In August 2013 hundreds of people were killed with the use of sarin gas delivered by rockets near 

Damascus. Following this tragic event and with the fear of US military intervention, Bashar Assad 

has accepted the complete removal and destruction of chemical weapons. Within a year the 

destruction of chemical weapons and their delivery means were completed. This was the only 

success of the international community. Despite this, the Organization for the Prohibition of 

Chemical Weapons (OPCW) reported that toxic chemicals, including chlorine and ammonia, were 

used by Syrian forces in April and June 2014 killing at least 13 people.7  

The Use of Barrel Bombs: 

The use Barrel of Bombs against the civilian population is another evidence of war crimes. A large 

amount of explosive materials, along with chemicals, can be put inside a barrel. This inexpensive 

and easy way of bomb construction enables wide usage. Due to the low probability of hitting the 

right target, innocent people, refugee camps, marketplaces, hospitals, schools, mosques, etc. can 

be inadvertently hit. Barrel bombs were used frequently by the Syrian regime Air Force in 

particular, including over the city of Aleppo. This resulted in m ore than 20 thousand people killed 

and the destruction of a large proportion of the city. 8 

 On January 13, 2014 British Foreign Secretary William Hague announced9 that the use of 

barrel bombs and those responsible for the usage should be tried for committing war crimes10. 

Against the deadly and devastating effects of the barrel barrels bombs on 22 February 2014 

the UN Security Council unanimously adopted Resolution 2139 demanding a halt to violence and 

attacks on civilians; Despite the UN decision Assad regime has increased attacks including the use 

of barrel bombs. HRW (Human Rights Watch) stated that more than 650 targets were hit within 

five months after the Security Council decision. 

After the UNSC decision, reports show that the regime forces continued to use barrel bombs. 

In August 2014 the OHCHR published the report on barrel bombs dropped by helicopter by the 

regime forces into the cities such as Kafzit (April 2014), Al-Tamara (May 2014), Dahara (August 

2014), Jaber (August 2014). Additionally the usage of chlorine gas was reported.  

 Reports show that in the past 4 year period, the country experienced massacres and 

atrocities constantly. Consequently, we can conclude that the Syrian regime has committed war 

crimes and war crimes against humanity.  

Sanctions 

 On July 15, 2012 the International Red Cross Organization (ICRC), described the conflict in Syria 

as non-international armed conflict, unless otherwise defined. This definition refers to a civil war. 

                                                 
6  Editorial, ‘Syria Conflict: Un “Horrified by Attacks on Civilians’ (BBC,17August 2015) <www.bbc.com/news/world-

Middle_East-33958184> accessed 30 August 2014 
7 Editorial (n 5) 
8 ‘Barrel Bombs by Country/Syria’ (Wikipedia, 17 August 2015) <https://en.m.wikipedia.org/wiki/barrel_bomb> accessed 30 

August 2014 
9‘British Calls Syrian Barrel Bomb Attacks a War Crime’ (Reuters, 13 January 2014) 

<www.mobile.reuters.com/article/idusbreaoc19f20140113> accessed 30 August 2014 
10 According to International Humanitarian Law, the employment of explosives and flammable substances below 400 grams, nail 

lead, chemicals, the use of biological and bacteriological weapon, and the use of bombs and weapons with burning effects such as 

napalm and flame throwers, dum-dum bullets are strictly prohibited. 
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https://en.m.wikipedia.org/wiki/barrel_bomb


  
AICLEP 2015 (OXFORD) | CONFERENCE PROCEEDINGS  179  

 

 

Thus, both sides of the armed conflict that do not act legally would possibly be indicted for war 

crimes. 11 According to International humanitarian law, all actions should be a military necessity, 

distinct and in accordance with the principle of proportionality should be directed at military 

targets in a way that will help to defeat the enemy, protect civilians and proportionate enough to 

provide military advantages. On the contrary to these details described above, in Syrian case, 

civilians are targeted directly. 

   The Syrian government and its affiliated armed forces have conducted unlawful acts on 

civilians by using chemical weapons and barrel bombs and conducting land and air bombardments.  

These actions are clearly against international humanitarian law and 1949 Geneva Conventions 

(especially Common Article 3 and in particular the 4th convention the protection of civilians 

during war time).   

In addition to The Geneva Conventions, these actions are also against the Statute of 

International Military Tribunal at Nuremberg, International Military Tribunal For The Far East, 

International Criminal Tribunal for the Former Yugoslavia(ICTY), International Criminal 

Tribunal for Rwanda(ICTR) and the International Criminal Court. According to these criminal 

courts, in general, crimes committed against any civilian population during the conflict are 

considered as crimes against humanity or war crimes depending on the situation. 

 Despite the aforementioned acts committed against the civilian population by the Syrian 

government within the scope of the crimes UNSC did not activate the International Criminal Court. 

The UN should do the same as they did in Libya where Gaddafi, Gaddafi's son and the head of 

Intelligence Department were judged.  The UN Security Council should put the International 

Criminal Court to act. Thus, while providing the end of the bloodshed on one hand the occurrence 

of similar crimes in other parts of the world in the future will be prevented. 

EXAMINING THE NECESSITIES OF "RESPONSIBILITY TO PROTECT (R2P)"  

 During the past four years, millions of human rights violations have been taking place in Syria, 

thus it is questionable why the international community have not intervened so far? Isn’t there any 

place in international law of this case of an intervention? Are there not any UNSC decisions 

concerning intervention in the past in a similar situation? 

  The intervention for humanitarian purposes in Libya can be shown as an obvious case. The 

fact is that human rights violations in Libya are much lower when compared with the human rights 

violations in Syria. As a result of the people's movement against the Gaddafi regime in Libya 

during the period of 16-21 February 2011, around 200 people were killed. Because of the growing 

violence and the death toll the international community decided to intervene in the Libya situation. 

UNSC first announced the resolution 1970 on February 26, 2011 with the reasoning of R2P for 

the fulfillment of the people's legitimate demands and stop violence. And later on 17 March 2011, 

UNSC took the decision numbered 1973, to take all necessary measures and establish no-fly zone 

in order to protect civilians. 

  It should be noted that from the start of the events in Libya in about a month's time, UNSC 

took effective measures in the area. On the contrary, while a greater human tragedy and much 

more serious events are happening in Syria for 4 years, the UNSC has not made any effective 

decisions yet and events continue to occur.  

                                                 
11 Oktay Bingöl, ‘The Internationalization of the Crisis: Regional Conflict Case of Protest Against the Regime in Syria’ in Mehmet 

Seyfettin Erol and Ertan Efegil (eds), Crises and Crise Management (Peace Publishing 2012) 
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  In this case, it is important to understand the principles of the Intervention of the 

international community according to international law. 

  The concept of humanitarian intervention is controversial in the international environment. 

While stressing that the concept is important for all, the international community does not have a 

common understanding of the definition. The most agreed simple definition is as follows: a state 

or group of states have a right to use force in order to protect citizens from the human rights 

violations made by a state.12 According to Kelly-Kate S. Pease, definition of humanitarian 

intervention in a broad way is in order to enforce human rights practices and protect a “dictatorial 

interference” in a sovereign state’s internal affair is a process that involves coercive and non-

coercive measures.13  We can easily conclude that when an important violation of human rights 

in a country occurs, intervention is accepted by the international community. However, despite 

this definition, some support that humanitarian intervention is legitimate, while others argue that 

it is not.   

  According to those who are saying that intervention is not legitimate, all interventions must 

be approved by the UN Security Council resolution under Article 24 since interventions are 

interfering with states sovereignty.  

 On the other hand, according to those who are saying that humanitarian intervention is 

legitimate: considering the universal dimension of human rights we see that the human rights are 

outside State's sovereignty and systematic violations of the human rights weaken trust in 

international law. It is obvious that ignoring this will cause in increase the violation of human 

rights. To protect the population against human rights violations, force could be used unless the 

state's territorial integrity and political regime are affected.  

  UN secretary general Ban Ki-moon expressed his opinion in a report that “state sovereignty 

will not be affected with the implementation of R2P. According to R2P the first principle is that it 

is the state’s responsibility to protect the rights of her people.   The second principle is based 

on the international community’s responsibility to help nations to fulfill their responsibilities. If a 

state allows intense cruelty or no longer fulfills its responsibilities as a sovereign state then 

international community is entitled to intervene in the government without the consent of that 

state.”  

  In this context, the reference to Responsibility to Protect is the report of the International 

Commission on Intervention of The State Sovereignty (ICISS), December 2011. Taking into 

account the influence of the 2nd Gulf crisis, in the 2005 UN World Summit, this report has been 

adopted by the General Assembly without major changes. This report had given the international 

community the responsibility to protect in case of massive human rights violations in the state, and 

in 2005 World Summit four main areas where responsibility to protect can be considered were 

agreed : genocide, war crimes, crimes against humanity and ethnic cleansing.  

  Thus, according to the UN 2005 World Summit outcome document 138th and 139th 

paragraphs indicate that there are three basic principles of the responsibility to protect. The first 

principle is based on the state having protection obligations for its own citizens in the cases of 

genocide, war crimes, crimes against humanity and ethnic cleansing. According to the second 

principle, the international community has the responsibility to assist states in fulfilling their 

responsibilities. According to the third principle, if the state fails to protect the above-mentioned 

                                                 
12 Fahriye Keskin, ‘Libya Crises as  a New  Humanitarian Intervention sample  in the Dilemma of Foreign Policy And Human 

Rights’ in Mehmet Seyfettin Erol and Ertan Efegil (eds), Crises and Crise Management (Peace Publishing 2012) 
13 Kelly-Kate S. Pease, International Organizations: Perspectives on Governance in The Twenty-First Century (3rd edn, Prentice 

Hall Publishing 2007) 264 
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four fundamental rights of her citizens and all peaceful means have been used, the international 

community must help to protect the citizens of that state and support the UN in doing this. The 

outcome document 139th paragraph states that the international community has a responsibility to 

help nationals of those states who have been subject to genocide, war crimes, ethnic cleansing and 

crimes against humanity using peaceful methods.  

  In this respect International Community has three kinds of obligations to protect the people. 

First, crisis prevention obligation, second if it fails to prevent crises, take action, and thirdly after 

the intervention it has the obligation to rebuild the state.   

  In the Syrian case there is a lack of solid evidence that genocide and ethnic cleansing were 

carried, so the subject of Responsibility to Protect could not be raised in this context. Nevertheless, 

ongoing events in Syria over the last four years show that war crimes and crimes against humanity 

were clearly committed. Accordingly, when considered in conjunction with the three principles of 

R2P as mentioned above; 

   - When we examine the first principle; it is the regime itself committing war crimes and 

crimes against humanity and against its own citizens. 

  - In light of the second principle; as it is the regime itself that is responsible for the crimes, 

it is out of the question for the international community to help Syrian Government.  

  - According to the third principle, the Syrian government has to protect its citizens, but 

rather it is the prime actor on committing crimes against humanity and war crimes. In this case, 

because the Syrian government failed in the fulfillment of its obligations to protect its citizens, so 

in light of R2P the intervention can be reasonable. 

IS IT POSSIBLE TO USE FORCES BY THE UN CHARTER SINCE R2P CONDITIONS 

EXIST ALREADY? 

 According to the responsibility to protect, the use of force decision must have been taken by 

UNSC and before taking decision all peaceful diplomatic, political and economic method must 

have been tried and failed.  

  In this context, has the international community fulfilled its responsibilities? It is hard to 

say that the international community, and especially the UNSC, took the necessary decisions to 

stop the violations and find a solution to the problem, despite all the human rights violations and 

human drama.  

   Failure in the decision making process can be explained on the basis of competition 

between the blocks represented on one side Russia and China on the other side the United States, 

the UK and France. Developments related to the subject are given below: 

  - In October 2011, Arab League Nations asked for the UN suspension of Syria's 

membership and the applying of economic sanctions thus making the Syrian crisis recognised   by 

the international arena.  

  - Arab League Nations asked UN that Assad should delegate his responsibilities to help the 

UN peace plan, thus leading to the establishment of a national unity government within two months 

and called for early elections. 

   - However, the draft resolution on February 4, 2012 was vetoed against by China and 

Russia blaming the draft decision was biased and Assad was held responsible. 14Thus, the 

initiatives of the Arab League were not conclusive. 

                                                 
14  Oktay Bingöl, “The Internationalization of the Crisis: Regional Conflict Case of Protest Against the Regime in Syria” in Mehmet 

Seyfettin Erol and Ertan Efegil (eds), Crises and Crise Management (Peace Publishing 2012) 
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  - After the veto of the Security Council on the peace plan prepared by the Arab League, 

the Kofi Annan Peace Plan was accepted with difficulty.  

  The Annan plan covered the delivery of humanitarian assistance to the people in the 

conflict settlements, ensuring a long-term peace, with the ceasefire supervised by UN observers. 

The implementation of these measures aims to open a dialogue with Syria on its future. The UNSC 

confirmed the six-point Annan Plan with difficulty on March 21, 2012 and the Syrian government 

adopted the plan with a ceasefire. Despite this, the regime forces made one of the most horrific 

massacres in Homs near Houle on 25 May 2012. This massacre killed 108 people, including many 

women and children.15 The Free Syrian Army declared that the cease fire agreement was broken 

after the massacre and the United Nations Observer group activities were suspended from 16 June, 

2012. 

  - Later on, the Friends of Syria conference in Paris was organized under the leadership of 

France, but Russia and China did not attend. 

  - Although the UN did not approve economic sanctions, US, European Union, Arab 

League, Turkey and some countries have taken a decision on economic sanctions. On the other 

hand, Russia, China and Iran have tried to reduce the impact of these sanctions. 

  - In July 19, 2012 the UNSC sanctions resolution on the Syrian crisis was vetoed by the 

RF and China. The attitude of Russia and China showed that efforts to solve the crisis under the 

UNSC were not promising. 

  As can be seen from the initiatives mentioned above, the international community had been 

attempting to take the necessary steps in terms of political and economical aspects, but measures 

suggested remained inconclusive due to the polarization took place place between the permanent 

members of the Security Council. Therefore, it is seen that peaceful methods were tested before 

any decision to use force. As a last resort the use of force may be the last choice.  So, applicability 

of R2P is necessary to be examined in the scope of the use of force. 

  According to UN Article 2(4), no other state will intervene in the territory of a sovereign 

state and politically independence, they can not apply to the use of force or threat of use of force 

in a manner incompatible with the objectives of the UN. Accordingly, the concept of humanitarian 

intervention violates this obligation since the use of force against a sovereign state according to 

this article is strictly prohibited. The Haiti case represents an important precedent.  For the first 

time the UN had an intervention decision on the basis of chapter VII against an independent state 

although there was not a threat to the international peace and security. For the intervention the 

rationale was the need to protect the human rights violations that occurred in this country.  

Another matter that hinders the humanitarian intervention is related with the article 2(7). In 

accordance with this Article it is understood that humanitarian intervention violates the ban using 

force to intervene in the internal affairs of a sovereign state. However, it is not certain that the 

domestic jurisdiction as set out in chapter VII.  So, UN has a wide discretion in decision-making 

in the Security Council. 

  Humanitarian intervention is not also in line with Jus Cogens and international customary 

law. Because of that it violates the ban on the use of force and interfering in internal affairs. In this 

case, when human rights are violated or when a state commits crimes against its people, won’t 

international community protect people or intervene in that state? In this case it is necessary to 

establish a relationship between humanitarian intervention and human rights. 

                                                 
15 ‘Key Moment in Syrian Crises’ (BBC, 18 July 2012) <www.bbc.com/news/world-Middle_East-18891150 30> 29August 2014 
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Today, the states are under legal responsibility in the field of human rights with the various 

agreements. The main legal basis for international conventions concerning human rights are the 

UN Universal  Declaration of Human Rights, The International Covenant on Civil and Political 

Rights dated 1966 and The International Covenant on Economic, Social and Cultural Rights dated 

1966 (both agreements are also known as 1966 Covenants). Human rights under these agreements 

have an international character. Thus, national government will have no effect on matters covered 

by the international authority.  In case of violation the intervention made by the international actors 

cannot be regarded as interference in the internal affairs of the state. Therefore, the idea that a 

sovereign state could treat their citizens as they wish or in other words, thinking it was an internal 

issue as sovereign rights is not valid according to international law. Looking at the situation in 

terms of our subject the Syria Crisis, Syria approved both Covenants thus it is responsible for any 

human rights violations and committing crime against humanity and war crimes. 

  Apart from these two Covenants Syria, in 2004, approved "1984 the International 

Convention and Punishment against Torture and Other Cruel, Inhuman Treatment" and even more 

significant she approved the 1949 Geneva Conventions.  

  Therefore, according to all those international agreements the Syrian government bears 

responsibility for the human rights violations that occurred as mentioned above, with regard to war 

crimes and crimes against humanity. Despite the fact that the use of force is not possible within 

the scope of Article 2/4 but it is possible to use intervention in the scope of R2P principle with the 

UNSC approval. Due to the inability of the Security Council to take a decision, huge human 

tragedy is taking place.  In this case, will the world remain spectators of the tragedy taking place 

in Syria? In the short and medium term it is clear that the attitude of the Security Council members 

will not change. If their attitudes continue in the same way no Security Council resolution will be 

taken for the human tragedy in Syria. What will happen then? It is obvious that according to 

circumstances the use of force in respect of responsibility to protect has occurred.  However, as 

already mentioned it is not clear how the decision could be taken to use force?  

 There are two options as a solution. The first one is that Assad's regime will come to mercy 

without external influence. The second one is that the Security Council will take the intervention 

decision. Assad's mercy is a subjective issue. Review should hold off. The point which should be 

discussed is how the permanent members of the Security Council can take decisions about the use 

of force because of the competition between them. Russia and China claim that past decisions of 

the UN Security Council taken for humanitarian aid were used by the United States and Western 

powers out of the authority of UN, which was used for regime change. The Libya air campaign 

can be shown as an example of this. At the end of the operation regime has been changed contrary 

to UN’s aim which created discomfort for Russia and China.  Russia and China believe that an 

intervention for Syria would create a similar situation in their vicinity.16 Therefore they oppose the 

decision against Syria. Meanwhile, it seems that US, UK and France do not have adequate 

intervention reasons. So, the result is pat. At this point it is necessary that to find a solution be 

searched outside Security Council. 

In this context, in 1950, upon the failure of the decision of the Security Council for Korea, 

the General Assembly took resolution 377 (Uniting for peace) to intervene in the country. As for 

the Korean case, taking an intervention decision for the Syrian crisis should go the same way. 

Again, for this method US, British and French support is required. Will they show this 

commitment? This requires addressing the political aspects of the issue. 

                                                 
16 Bingöl (n 14)  
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CONCLUSION: 

 Since March 2011 millions of human rights violations, land and air bombardment of the civilian 

settlements with barrel bombs and the use of chemical weapons have been undertaken by the 

Syrian government and are still ongoing.  In these events cities have been destroyed, more than 

250 thousand people lost their lives, more than 4 million people were forced to emigrate to 

neighboring countries, people were forced to live under difficult conditions thus forcing more than 

7 million people to displace within Syria. This also has negative effect in the region and around 

the world. 

  It is unquestionable that Syrian authorities have committed war crimes and crimes against 

humanity. There is a strong obligation for the international community to protect   

the Syrian people from the atrocities of the Syrian government.  It requires the use of force as a 

last resort. However, according to UN Charter Article 2/4 the use force is not permissible. In this 

case, without changing Syria's territorial integrity and political independence, R2P is the main 

option for intervention.  

But R2P is possible within the scope of the decision of the Security Council to intervene. 

The Security Council, on the one side the US, Britain and France, on the other side Russia and 

China, has conflicting interests, and are therefore not able to agree an intervention decision. This 

means that the drama will continue in Syria. 

  The main purpose of the United Nations is to establish international peace and security. 

However, it is unable to function on the Syrian crises due to the inability to take decisions. It seems 

that the only possible way to get a decision is taken by the General Assembly (Uniting for peace) 

with the firm support of US, Britain and France. 

BIBLIOGRAPHY 

Bingöl O, “The Internationalization of the Crisis: Regional Conflict Case of Protest Against the 

Regime in Syria” in Mehmet Seyfettin Erol and Ertan Efegil (eds), Crises and Crise 

Management (Peace Publishing 2012) 

Güçtürk Y, Seta Report on The Loss of Humanity (SETA Publishing 2014) 

Keskin F, “Libya Crises as  a New  Humanitarian Intervention sample  in the Dilemma of Foreign 

Policy And Human Rights” in Mehmet Seyfettin Erol and Ertan Efegil (eds), Crises and 

Crise Management (Peace Publishing 2012) 

Pease K-K S, International Organizations: Perspectives on Governance in The Twenty-First 

Century (Third Edition, Prentice Hall Publishing 2007)  

Yüksel U, Bulut MN, Mor Z, Syrian refugees in Turkey Infografik Report (International Middle 

East Peace Research Center Publishing 2014)  

1998 International Criminal Court Status 

2005 UN Summit Outcome Report 

Report  of The International Commission on Intervention of The State Sovereignty (ICISS), 

Responsibility to Protect, December 2011 

The International Covenant on Civil and Political Rights, dated 1966 

The International Covenant on Economic, Social and Cultural Rights, dated 1966 

The International Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment, dated 1984 

The Geneva Conventions, 1949  

The International Military Tribunal For The Far East, Part C, Chapter X, Verdicts 

Statute of International Military Tribunal at Nuremberg, Article 6  



  
AICLEP 2015 (OXFORD) | CONFERENCE PROCEEDINGS  185  

 

 

Statute of  International Criminal Tribunal for the Former Yugoslavia(ICTY) 

Statue of United Nations International Criminal Tribunal for Rwanda(ICTR), Article 3 

United Nations (UN) Charter, dated 1945 

UN The Universal  Declaration of Human Rights  

UNSC Resolution Number 1970, 26 February 2011 

UNSC Resolution Number 1973, 17 March 2011 

UNSC Resolution Number 377, 3 November 1950 

UNHCR Report, 17 March 2015 

Internet Sources:  

‘Syria:The Story of the Conflict’ (BBC, 12 March 

2015)<www.bbc.com/news/world/Middle_east-26116868>30 August 2014 

  ‘Syria Conflict : Un “Horrified by Attacks on Civilians’(BBC,17August 2015) 

<www.bbc.com/news/world-Middle_East-33958184> 30 August 2014 

‘Syria : The Story of the Conflict’ (BBC,12 March 2015) 

<www.bbc.com/news/world/Middle_east-26116868>30 August 2014 

‘Barrel Bombs by Country/Syria’ (Wikipedia, 17 August 2015) 

<https://en.m.wikipedia.org/wiki/barrel_bomb> 30 August 2014 

‘British Calls Syrian Barrel Bomb Attacks a War Crime’ (Reuters, 13 January 2014) 

<www.mobile.reuters.com/article/idUSBREAOC19F20140113>30 August 2014 

‘Key Moment in Syrian Crises’ (BBC, 18 July 2012) <www.bbc.com/news/world-Middle_East-

18891150 30> 29August 2014 

 

 

http://www.bbc.com./
https://en.m.wikipedia.org/wiki/barrel_bomb
http://www.bbc.com./


ANNUAL INTERNATIONAL CONFERENCE ON LAW, ECONOMICS AND POLITICS | ABSTRACTS 186  

 

 

© 2015 The Author | AICLEP © 2015 FLE Learning 

 

THE PROVISION OF ALTERNATIVE DISPUTE RESOLUTION SERVICES BY 

STATE AND SEMI-STATE INSTITUTIONS: AN AUSTRALASIAN PERSPECTIVE 

DR. FRIEDER LEMPP1 

An increasing use of Alternative Dispute Resolution (ADR) processes (such as mediation, 

arbitration, adjudication, conciliation, etc.) can be observed across a growing number of 

jurisdictions. While many of these processes are chosen by the users with the deliberate 

intention of settling their dispute outside the state-run court system, it can also be observed that 

state institutions increasingly promote the use of ADR services or directly provide those 

services themselves. Typical areas in which governments around the world promote and/or 

provide ADR services include family disputes, employment disputes, tenancy disputes, 

consumer disputes, small claims disputes, and construction disputes. These processes may be 

under direct statutory control (such as the provision of employment mediation services in New 

Zealand under the Employment Relations Act 2000) or under non-statutory regimes.  

This paper analyses the current provision of ADR processes by state or semi-state 

institutions in Australia and New Zealand. Firstly, the paper identifies a list of both adjudicative 

(such as arbitration) and non-adjudicative ADR processes (such a mediation) provided by state 

or semi-state institutions in the two jurisdictions. It illustrates some of the identified cases by 

way of examples from the family dispute and employment dispute areas.  

Secondly, the paper explores some the underlying rationales for the provision of ADR 

services. The paper argues that there are two key reasons for why past and current governments 

in Australia and New Zealand have been keen promoters of ADR services as a means of settling 

civil disputes. The first reason arises from the perceived cost-efficiency of ADR services as 

compared to traditional court processes. From the government’s point of view, so the argument, 

the provision of ADR services entails efficiency gains to the extent that the government can 

reduce its expenditure on long and comparatively inefficient court processes. The second 

reason relates to a shift in the governments’ view regarding the appropriateness of rights-based 

processes for certain types of disputes. Governments, so the argument, consider disputes about 

family, employment, tenancy, consumer, small claims, construction, and other matters more 

and more suitable for ADR processes rather than the court system. 

Thirdly, the paper critically discusses the increased provision of ADR services by state 

institutions from a wider theoretical perspective. The author uses the theoretical framework of 

legal libertarianism to explain the observed shift from a court-based system of dispute 

resolution to a more ADR-based system.  
 

DISABILITY IS NOT INABILITY: BUT DOES THE INDIAN LAW MAKE THEM 

DEFT? 

DR. AMAN A. CHEEMA2 AND DR. ASHISH VIRK   

Disability is a part of the human condition. It was in 1990’s that the Indian Disabled population 

saw a dawn of their rights when India finally shed its traditional largesse approach. The 

culmination of a long, tenacious struggle for rights could be witnessed from the series of laws 

that were passed by the India Government for them from time to time. The excitement about 

this change went off after a few years when the laws passed were never translated in terms of 

real enforceable rights. The disability rights movement of India thus took another turn when 

they brought this into the notice of the Judiciary and demanded for actualization of these laws 
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by filing various cases. The ignorance, insensitivity and resistance of the non-disabled 

population were exposed by the Judiciary. The disability rights jurisprudence has thus been 

gradually unfolding in India now. While holding field studies across the State, we were struck 

by how little the disability sector is aware about their rights and privileges they enjoy under the 

different legislations in India. The present paper will hence, deal with historical development 

of disability movement in India. It will highlight the national as well as international laws on 

disability with special reference to the legal provisions of UK laws. The paper will also discuss 

certain important Indian judgments which promoted the disability movement in India. A part 

of the paper will also refer to certain observations made by the researchers while conducting 

interviews and getting questionnaires filled from the disabled population while performing 

empirical work. It will conclude with critical assessment of disability laws followed by sub-

monitions for the up-gradation of laws in short and entire disable sector at large. 
 

DIGITAL CURRENCY; BIT COINS BRACING ITSELF FROM THE LEGAL 

PITFALLS IN MALAYSIA 

DR. KALA MARUTHAVANAR3 

Digital Currency; Bitcoins bracing itself from legal pitfalls in Malaysia The advent of internet 

has changed the financial landscape of the payment systems in Malaysia. Money in its paper 

based form is now crypto- currency in the form of digital bytes stored in an electronic wallet. 

Bitcoin is digital currency defined by the Oxford dictionary as “A type of digital currency in 

which encryption techniques are used to regulate the generation of units of currency and verify 

the transfer of funds, operating independently of a central bank.” The recent global financial 

crisis and the massive bailout of financial institutions spurred a person named Satoshi 

Nakamoto (anonymous name) to create Bitcoin which is digital currency on a peer-to-peer cash 

system; as a form of payment for online transactions of goods and services. The quandary faced 

by central banks worldwide including Malaysia is that this is virtual money not printed nor 

controlled by the banking system. The coins are generated by a high powered computer 

resolving complex mathematical equations that are designed to produce a block chain of coins. 

The retriever then mines a block chain of coins in order to retrieve the Bit Coins. Currently Bit 

Coins can be bought through exchanges, received via transactions, transferred or withdrawn 

from ATMs. Bank Negara (the Malaysian central bank) issued a formal statement, on its 

website as follows: Bitcoin is not recognised as legal tender in Malaysia. The Central Bank 

does not regulate the operations of Bitcoin. The public is therefore advised to be cautious of 

the risks associated with the usage of such digital currency. (2nd January, 2014) The Central 

Bank has not expressly prohibited the use of bitcoins but instead has isolated itself from any 

legal responsibility associated to its use by Malaysians. The non-recognition of Bitcoin as a 

legal tender has not deterred a growing small group of IT savvy younger generation from using 

it as a form of online payment in Malaysia. This research focusses on the current legal hurdles 

faced by Bitcoin usage and possible reforms to regulate its existence in the local payment 

system. The issues in the regulatory framework that this research will address are: (1) Whether 

Bitcoins conform to the legal characteristics of “money” or “currency” as understood by 

financial markets? (2) The payment system oversight necessary to licence entrants trading 

using Bitcoins (3) The consumer protection initiatives to stabilities its violability, promote 

disclosures and retain privacy.(4) The stigma of its use to flout laws relating to money 

laundering, financing of terrorism ,online drug dealing and avoidance of tax regimes. (5) To 

harmonise its co-existence and future growth parallel to existing traditional financial 
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institutions. In conclusion, one ponders that since the advent of technology has created a 

borderless dimension, will Bitcoin be the closest to a unified trans-border international 

common currency. Inevitably as borders are blurred, the regulators, financial institutions, 

consumer groups and Bitcoin enthusiasts must work together to promote the use of digital 

currency in Malaysia. 
 

DECISION MAKING IN THE WTO: ISSUES AND CONCERNS FOR THE 

DEVELOPING COUNTRIES AND MULTILATERALISM 

DR. RAJESH BABU RAVINDRAN4 

The WTO is often viewed as one of the most democratic and member driven organizations of 

our time. The core of this perception is the democratic decision-making process that embraces 

all Member States irrespective of their size, strength or share in the annual contribution to the 

WTO. The decisions are reached through ‘consensus’, whether be it interpretation of the WTO 

Agreement or creating binding and enforceable international trade rules by the highest bodies, 

the Ministerial Conference or the General Council. While the practice of seeking consensus 

dominates the decision-making process, however, in its absence, the decisions can be taken 

through a majority vote, by a one-member-one-vote process. The consensus practice, at least 

in theory, could act as a veto, permitting any Member to block the adoption of a decision, 

making each Member and its vote pivotal. The system marks a significant departure from the 

practices of other prominent post World War II organizations such as the International 

Monetary Fund (IMF), World Bank or even the United Nations.  

The system of ‘consensus’ has worked well since the GATT 1947 and has been viewed 

as inclusive and empowering all Members in the decision-making process. At the same time, 

there has been increasing concern about the effectiveness of the model in the context of the 

large number of WTO “active” members, representing diverse interests and objectives, which 

have complicated the WTO decision-making and consensus building. Questions have been 

raised on the suitability and workability of the “consensus” system, given the constant 

deadlocks in decision making and negotiating process, apart from making the entire process 

tedious and time consuming. The WTO witnessed a total breakdown of the “consensus-

building” process at Seattle Ministerial Conference, which has continued to inhibit the trade 

negotiations under the Doha Development Agenda which was launched in 2001. Critics have 

also pointed out that the success of the democratic decision-making by consensus depends on 

the ability of countries to voice their dissent. However, the power politics within the WTO 

ensure that veto or blocking of consensus is rarely exercised.  

On the other extreme of the WTO decision making apparatus is the Dispute Settlement 

Body (DSB), the key organ entrusted with the implementation of the DSU. The DSB decision-

making process departs significantly from the set consensus practice when the DSB decides on 

the establishment of the panels, adoption of panel and Appellate Body reports and when it 

authorizes retaliation. These decisions are adopted by the DSB through “negative” or “reverse” 

consensus principle, i.e., the DSB shall decide in favours of the establishment, adoption or 

retaliation, unless there is a consensus not to adopt the decision. In other words, under the 

“negative” consensus rule, the DSB must approve the decision, unless there is a consensus 

against it. This deviation, influenced by historical reasons, forces the DSB decision-making 

process almost automatic. The Member States have minimal control over the outcome, 

including the legal interpretations and clarifications of the WTO agreements by the 

Panel/Appellate Body. This inability to respond to the recommendations and rulings of the AB, 
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specifically when such interpretations are considered improperly “add to or diminish the rights 

and obligations” in the agreements, has been a matter of grave concern. 

In the above context, this paper undertakes a descriptive and analytical study of the 

decision-making process in WTO Agreements, with specific focus on the decision making 

under Articles IX and X of the Marrakesh Agreement and the DSU. The paper in the first part 

shall present an overview of the textual provisions on decision explores the decision-making 

process in various political bodies of the WTO, with specific focus on the Ministerial 

conference, General council and the DSB. It shall examine challenges and opportunities that 

the consensus decision making process hold for the WTO, specifically in the context of the 

“interpretative function” of the Ministerial Conference, General Council and the DSB. The 

paper views that the interpretative function adopted through the consensus decision making 

process has implications for democratic practices and institutional legitimacy and future of the 

WTO and has adverse consequence on the developing countries 
 

ISSUES OF LOCAL GOVERNANCE IN LOWER STRETCH OF RIVER GANGA 

MS. RAJRUPA SINHA ROY5 AND DR. INDRAJIT DUBE  

The river Ganga (declared as the National river of India on November 5, 2008 by the 

Government of India) is the lifeline of countless millions living in its basins for ages with the 

deepest sentimental bond, has been subjected to indiscriminate pollution and several abusive 

activities perpetrated on the River basin. Despite its astonishing resilience and restorative 

capacity, the River is severely polluted at several stretches and those stretches are 

geographically diverse from each other. This paper will highlight the problem in the lower 

stretch of River Ganga, under the jurisdiction of the State of West Bengal, where the total 

drainage area of the river is 71, 485 sq. km. Innumerable studies states that the sources of 

pollution in West Bengal are from “municipal wastes (treated/ untreated)”, “runoffs from 

agricultural lands using pesticides and insecticides” and using the River for mass bathing, 

immersion of idols, traveling by ferries, etc. At the State level the prevention of pollution of 

River Ganga is bestowed in the hands of Municipal Authorities, State Pollution Control Board 

and State Government. 

Most of the Municipalities were established some 100 years ago under British Colony 

and relatively a few have been able to make remarkable difference using existing infrastructure 

to protect the Ganga river Basin in lower stretch. It has been reported by various experts that 

the local Authorities are incapable to provide necessary expertise, funds, modern infrastructure 

and policy framework to initiate conservation and make river Ganga eco-friendly. This paper 

will portray the problem from the legal perspective and it will make an effort to identify the 

gap in the administration of local governance. It has been noted that the Municipalities pursue 

activities provided by certain State legislation (the Kolkata Municipal Corporation Act, 1980, 

the West Bengal Municipal Corporation Act, 2006 etc.) and follow the provisions of the Acts 

accordingly for prevention of pollution. Unfortunately, despite of these legislative safeguards 

the level of pollution is at an alarming stage in lower stretch.  

This paper is an outcome of an empirical study, where the Municipal Corporation, 

Municipalities and other local Authorities of the State of West Bengal were visited and samples 

have been collected from concerned Stakeholders through an unstructured questionnaire to 

comprehend the Institutional limitations, concerning ensuing apathy towards river Ganga in its 

lower stretch. During the study it has been observed that there is an enormous institutional gap 

amid the Municipal Authorities, State government and Pollution Control Board. A sheer lack 

                                                 
5 Ms. Rajrupa Sinha Roy, Research Scholar, Rajiv Gandhi School of Intellectual Property Law. 



ANNUAL INTERNATIONAL CONFERENCE ON LAW, ECONOMICS AND POLITICS | ABSTRACTS 190  

 

 

© 2015 The Author | AICLEP © 2015 FLE Learning 

 

of co-ordination among these institutions is a major ambiguity of contention in implementation 

of standard legal framework. Overlapping functions, insufficient funding, inefficient officials, 

diverse mandates and jurisdictions dwindling the situation and maximising the capacity of 

untreated municipal waste in lower stretch. It is also evident that there is a need to bring 

coherence in the laws relating to the problem of pollution in Ganga River. The paper will 

gradually foray into all aspects of the institutional fragmentation in details and it will attempt 

to establish a legal framework to mitigate the existing problem among the Institutions by 

collating and critically analysing the data from the empirical study.  

 

GLOBALIZATION AND MONETARY POLICY RULE IN WAMZ 

DR. PEREKUNAH BRIGHT EREGHA6 

There is a growing debate among central bankers and academics on the consequence of 

globalization on monetary policy rule. This debate has mainly two strands. The first concerns 

the effects that real globalization has on the inflationary process; that is, are global factors 

becoming more important at the expense of domestic factors as determinants of domestic 

inflation? The second strand pertains to the effect of globalization on the transmission 

mechanism of monetary policy. Here, the interest is the degree to which globalization has 

weakened the ability of central banks to influence domestic financial conditions. There are two 

main channels through which globalization influence the effectiveness of monetary policy. 

First, as economies become more integrated, the influence of external shocks on domestic 

macroeconomic and financial variables increases. Therefore, the set of shocks to which central 

banks must respond increases and the path of the economy become more uncertain. Second, 

globalization alters the traditional mechanisms through which monetary policy affects the 

economy. For instance, the effect of policy changes on the exchange rate may become 

relatively more important. There are several monetary transmission mechanisms, however, the 

focus here is the traditional interest rate channel which suggests that when central banks change 

the short-term rate (the monetary instrument), and they affect long-term rates (the intermediate 

target) via the expectations hypothesis. The change in long-term rates then influences the 

interest rate sensitive components of aggregate demand, and consequently the inflation rate 

that is the final target. There is growing evidence both theoretically and empirically on the 

effect of globalization on the effectiveness of monetary policy. Recently, the impact of 

globalization on monetary policy formulation has become one of the central topics in 

international macroeconomics literature. Since the Global Financial Crisis of 2007-2009, the 

literature, focusing on globalization and its impacts on the monetary policy has expanded 

rapidly and most developing countries specifically Africa are at the receiving end of the impact. 

It is against this backdrop that this present study examines the effect of globalization on 

monetary policy in West African Monetary Zone. Monthly data for the study will be extracted 

from the World Development Indicator and IFS covering 1980-2013 and a forward looking 

Taylor Rule policy monetary reaction functions will be estimated for each of the countries. 
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SOLVING THE KASHMIR DISPUTE: A THREE PLAYER GAME- THEORETIC 

ANALYSIS AND ECONOMIC PAYOFF APPROACH TOWARDS CREATING 

PEACE IN KASHMIR 

MR. NEEL PURI7 

The beautiful and resource-abundant land of Kashmir has been a subject of territorial dispute 

ever since the partition and subsequent rivalry between India and Pakistan in 1947, resulting 

from the dissolution of the British colony of India. Further complicating matters is a third 

player: the Kashmiri Liberation front and its various allied Islamist militant organizations, 

united with the possibly dangerous goal of a completely autonomous Kashmir. Within the 

context of this significant contemporary issue, one can apply simplified game theory to explain 

the situation as well as chart out future policies between these three players. The current 

stagnancy is a Nash equilibrium resulting from each player’s use of its respective dominant 

strategy. Thus all three players have been pushed to amass their respective armaments in the 

name of self-defense, a mindset in which a gain in security of one nation is thought of as a loss 

to the other. It is this very mindset that leads to the “prisoner’s dilemma”. In his 2013 paper, 

Dr. Ron E. Hassner, professor of political science at the University of California Berkeley, 

wrote that the current view on the dominant strategy for India and Pakistan, similarly applied 

for Kashmir, has been so deeply entrenched in both the politics and culture of the two nations 

that by 1962, “It was inconceivable that Indian public opinion would tolerate the voluntary 

surrender of territory in Kashmir.” Attempts to reach Pareto-optimal peace have been made in 

the past, such as the Tashkent Declaration (1966), the Shimla Agreement (1972), and the 

Lahore Declaration (1999). Yet none of these agreements have been capable of preventing the 

relationship between India and Pakistan from deteriorating to armed conflict. Inherent in each 

is a lack of true incentive, coupled with a hyper-reactionary military mindset on the part of 

each player. Three months after the bilateral Lahore Declaration, war broke out in the Kargil 

district of Kashmir and other parts of the unofficial Line of Control (LOC). This paper argues 

that through a simplification of the conflict to a three-player game theory analysis, the 

impulsive and vacillating nature of war in Kashmir can be accounted for by the tit-for-tat 

reactions of the respective players. While most traditional analysis supports decreasing the 

value of the aggression by each of the three players, this paper argues that through the 

prisoner’s dilemma, such is impossible. Instead, the economic value of the joint-cooperative 

outcome should be relatively increased, primarily through economic reform. Rather than 

pursuing pretenses of peace and responsive aggression, as has previously been proposed, this 

paper supports economic integration of India, Pakistan, and Kashmir, following the model of 

joint economic institutions such as the European Union. Such joint economic cooperation 

would lead directly into policies of constructivism, mitigating the stereotypes and vilified views 

of the “enemy” on all sides of the conflict. Thus only by increasing the concrete monetary and 

trade incentives for peace can India, Pakistan, and Kashmiri insurgents reach a truly peaceful 

situation, making considerable theoretical improvement over presently narrow-minded 

aggression 

 

 

 

 

 

                                                 
7 Mr. Neel Puri, Independent Scholar, St. Andrew's School of Delaware. 



ANNUAL INTERNATIONAL CONFERENCE ON LAW, ECONOMICS AND POLITICS | ABSTRACTS 192  

 

 

© 2015 The Author | AICLEP © 2015 FLE Learning 

 

IDENTIFYING AND ANALYZING THE ROLE OF THOSE WHO INFLUENCE THE 

GENETICALLY MODIFIED (GM) FOOD POLICY IN INDIA 

DR. SANJIB BHUYAN8 AND PROF. CARL PRAY 

It has been argued that modern biotechnology could usher in the second ‘Green Revolution’ in 

developing countries. Additional benefits of GM (genetically modified) crops include 

reduction of pesticide use and the benefits that go along with that, and lowering cost of 

production. However, the debate over the use of GMO (genetically modified organisms) in the 

food sector has been going on in both developed and developing countries.  

In case of India, the GM crop debate got more controversial after Bt Cotton was approved 

in 2002. One of the impacts of such controversy was the moratorium, which still stands, put in 

October 2010 on the commercial release of Bt Brinjal by then Minister of Environment and 

Forestry, Mr. Jairam Ramesh. This outcome was welcomed by the opponents of GMO while 

proponents of GMO considered the decision as a hubris.  

Developing public policy regarding GM food requires input from various stakeholders which 

include scientists, the biotech industry, farmers, both pro- and anti-GMO NGOs, etc. Public 

policy making involves politics and given the outcome (i.e., moratorium) of the Bt Brinjal 

policy in India, it leaves room for the examination of how such public policy was formed and 

who were able to influence such policy. While the existing narrative accounts of the GMO 

policy making process in India hints at existence of relationships between anti-GMO 

stakeholders and the Ministry of Environment and Forestry (or its proxy Mr. Ramesh), an 

empirical examination of such relationship and incidence of influence surrounding Bt Brinjal 

and GMO debate in India is clearly lacking. Therefore, to help better understand the intricacies 

of the GMO debate in India and to address the existing gap in literature, our aim here is to 

identify the major players in the GMO policy debate in India, how they are related to each 

other, and the level of their influence on such policy making process in India.  

Research Method 

We choose a multi-pronged approach to satisfy our goal: first, we implement Content Analysis 

technique (see Bhattacherjee, 2012) to identify active players in this debate and their stance on 

GMO issues, and then we carry out a social network analysis (SNA) to identify the 

interrelatedness of these actors and their influence in the GMO debate in India. We identified 

318 actors (or players) involved in the GMO debate in India as reported in the published media, 

i.e., from the Content Analysis. We use NodeXL (http://nodexl.codeplex.com/) to analyze the 

network of relationships among these 318 actors or entities (e.g., NGOs, corporations, 

government agencies, scientists, farmers) involved in the GMO policy debate in India and the 

level of influence each of these entities had on policy making.  

Potential for Generating Discussion 

The topic of GM food is a heated topic in both developed and developing countries. Therefore, 

this paper is very likely to generate a lively discussion among the attendees of this conference.  

 

DISTRICT ELECTIONS OF INDONESIAN POLITICAL SYSTEM: DOES IT 

ACCELERATE THE PROCESS OF DEMOCRACY? 

MR.  NURHAMIN9 

In 1998, Indonesia encountered a political shift from the Suharto’s New Order to a Reformation 

era. The reformation era has brought positive attitudes to Indonesian political systems. 
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However, the fact that the Suharto’s New Order has existed for 40 years, and deeply ingrained 

in Indonesian political system, is undeniable. Some critical questions such as: To what extent 

does the shift merely change the behaviour of political elites? Does it accelerate the process of 

Indonesian democracy? 

The study explores the political behaviours of elites and voters in Kampar, regency in 

Riau, Indonesia. It is to ascertain how the new regulations have opened political opportunities 

for parties’ elite, local elite, bureaucrats and the general election commission. New regulations 

were assumed to bring a bright stimulus to the voters’ behaviour in the regency. This study 

applied qualitative and quantitative methods. The data were associated to the basic concepts of 

political culture and electoral behaviour theories. In the analysis, the data was compared to the 

roles of Suharto, parties and local elites in the election of the head of district during the New 

Order. 

The result showed that the district election was an expansion of oligarchy, and patron-

clientele of the New Order. The district election has highlighted a practice of a Suharto’s 

authoritarianism. The political autonomy of regency has determined the local and non-local 

ethnic representatives to be appointed as the head of regency. The hypothesis of receiving an 

optimistic impression from the district election has failed to be proven. The behaviour of voters 

and elites did not show any changes, as the political elites did not provide any sufficient 

political education to local voters. Thus, the district election has decelerated the process of 

democracy.  

THE POLITICIAN’S DILEMA: THE MERITOCRATIC REFORM IN THE CHILEAN 

PUBLIC MANAGEMENT 

DR. MAURICIO OLAVARRIA-GAMBI10 AND ANDRES DOCKENDORFF 

Based on interviews to 67 key actors who play relevant roles in the Chilean public management 

modernization, analysis of official document, specialized bibliography and the press, and 

applying and rational choice approach, the paper analyzes the process of establishment and 

implementation of the system of selection and appointment of high public managers. The paper 

concludes that the setting of this system was the consequence of a conjuctural coincidence of 

interests of the two political coalition that has governed Chile since 1990 and that its existence 

has not eliminated practices of political patronage which have been present in Chile since the 

XIX century. Findings of this article diverge from those of Grindle (2012) for the case of Chile. 
 

THE PROBLEM OF LAND ACQUISITION IN INDIA: TOWARDS A NEW 

UNDERSTANDING 

DR. RAJESH BHATTACHARYA11 

In 2013, the Indian State responded to the widespread disaffection against land acquisition 

throughout the country by legislating a new Land Acquisition Act that replaced the colonial 

Land Acquisition Act of 1894. The new Act, far from settling the debate on land acquisition, 

has become a target for vigorous critique by the advocates of accelerated economic growth. 

Political opposition to the amendments to the new Act proposed by the new government which 

came to power in 2014 continues to paralyze the parliament as the ‘land question’ looms large 

over the future of industrialization and urbanization of India. In this paper, I offer a 

reconceptualization of the theoretical terrain of the debate by extricating the ‘land question’ 

from the narratives of agriculture-industry or rural-urban transition. Instead, I propose that we 
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recognize a basic fault line in Indian economy reproduced by rapid accumulation of capital in 

the last three decades along with the exclusion of the larger part of the labor force from the 

expanding “accumulation-economy”—a phenomenon often referred to as “jobless growth”. 

Majority of the labor force in India earns its livelihood as ‘working poor’ in petty economic 

activities—such as in family farms with extremely small land-holdings, in tiny manufacturing 

enterprises in the “informal sector”, in petty retail and other services etc. Acquisition of land 

for industrialization or urbanization does not result in absorption of those petty producers who 

give up land as formal workers in the “accumulation-economy” due to the extremely limited 

extent of job-creation in the latter. Thus, economic growth doesn’t result in a uniform 

homogeneous economic space; rather, it reproduces the petty producers’ economy along with 

the expansion of the “accumulation-economy”. In the conflict over land acquisition, therefore, 

we are talking about a flow of resources across two very different economic spaces—the 

“accumulation-economy” geared towards reproduction of capital, through accumulation, 

innovation and competition for preservation of profits, and the petty producers’ economy 

geared primarily towards reproduction of labor through restricted accumulation, regulated 

competition and limited, but useful innovation for preservation of livelihoods. The current 

debate on land acquisition, anchored as it is in the dominant narratives of transition, revolves 

around the determination of the quantum of force deemed necessary and the quantum of 

compensation deemed fair for land acquisition. I argue that the theoretical framework 

underpinning the current debate must be jettisoned to make space for the recognition of the 

salient contradictions of economic growth in India as the root cause of the problem of land 

acquisition.  

 

NETWORK ANALYSIS APPROACH TO GROWTH DIAGNOSTICS: A CASE 

STUDY OF PAKISTAN 

MR. SYED ATIF12 

The proposed study introduces a novel application of network analysis to the growth theory. 

The Growth Diagnostic Analysis (GDA), as proposed by Hausmann, Rodrik and Velasco 

(HRV, 2005), has been widely used by the international financial institutions but lacks the 

empirical strength necessary for effective policy making. The proposed study addresses that 

limitation by introducing an undirected but weighted network map of potential constraints to 

economic growth, and identifies the binding constraints based on the centrality measures of the 

network.  

In a stepwise progression, the diagnosis framework (tree-diagram), initially proposed by 

HRV (2005) and furthered by Hausman et al. (2008) and Lewarne et al. (2012), is used to 

identify all the potential constraints to Pakistan’s economic growth (where Pakistan is taken as 

a case study based on its strategically and geographically dynamic economy). Time series data 

for the years 1980-2014 is obtained from the World Development Indicators and the 

International Financial Statistics. The network map for these constraints is then drawn based 

on the long run partial correlation (concentration matrix). The nodes of the network denote 

components of the process (constraints), and the edges denote non-zero long run partial 

correlation between the ith and jth components. The weight of edge is defined by the magnitude 

of partial correlation (Barigozzi and Brownlees, 2014).  

The long run partial correlation not only captures the contemporaneous cross-sectional 

dependence, but also the time series conditional dependence that may arise at different leads 

or lags. Owing to the data limitations, shrinkage estimation techniques such as Least Absolute 
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Shrinkage and Selection Operator (LASSO), and Penalized Maximum Likelihood Estimation 

(PMLE) are proposed. Under these shrinkage models, the estimators can still be well defined 

and consistent even if the number of parameters (p) is larger than the number of observations 

(n) (Panchenko and Anufriev (2015), Ahmed and Raheem (2012), and Zou (2006)).  

In the final section, different measures of centrality are used to establish the bindingness 

of each node. These measures can include Eigenvector, Bonacich, Closeness, Decay and 

Betweenness Centrality. The nodes with highest centrality are said to be the binding constraints 

and policy suggestions are devised based on these constraints.  

 

SOCIAL CAPITAL, INSTITUTIONAL QUALITY AND PRODUCTIVITY 

DR. ANNELI KAASA13 

Productivity is undoubtedly one of the most important determinants of economic growth and 

the welfare of people. Hence, it is worthwhile to study the possible determinants of 

productivity. When looking at the determinants of productivity at the aggregate (country) level, 

the literature has mainly focused on factors like human capital, R&D, innovations showing 

positive links between these factors, productivity and economic growth. However, these factors 

seem to be insufficient for explaining differences in the levels of productivity in different 

countries. Therefore, the research has to go beyond these standard factors of productivity and 

explore other possible factors, such as social capital, e.g. trust and networks, and institutional 

quality covering, for example the rule of law, political stability, regulatory quality and 

government effectiveness.  

Although many authors have emphasised the importance of social capital or institutional 

quality for economic development, not much empirical research can be found about the 

relationships between those factors and productivity. Furthermore, it is reasonable to assume 

that there may also be significant within-country differences in the social and institutional 

environment that could influence productivity differences in different regions. However, most 

of the literature on productivity focuses on country analysis.  

The aim of the current study is to explore the possible impact of social capital and 

institutional quality on the productivity levels of European countries at the regional level. More 

specifically, labour productivity as the most widely used measure of productivity is viewed as 

a dependent variable. In addition to the standard factors of productivity as control variables, 

here institutional quality and different dimensions of social capital, such as general trust, 

institutional trust, informal and formal networks, are considered. The data for calculating 

labour productivity indicators as well as the data for the control variables came from Eurostat. 

The data for social capital came from the European Values Study (EVS) and the European 

Social Survey (ESS). Based on the initial indicators from these surveys, variables describing 

different components of social capital are created with the help of factor analysis. In order to 

describe different aspects of institutional quality, often the World Bank database of the 

Worldwide Governance Indicators (WGI) is used. Lately, new data in the form of the European 

Quality of Government Index have become available that provide also regional-level estimates 

corrected for the regional differences. All these data sources enable to analyse European 

regions at the NUTS1 level. In all, 86 regions in 26 European countries are covered.  

Correlation and regression analysis is used to examine the relationships between social 

capital and institutional quality with productivity. Preliminary results indicate that beside the 

variables that could be expected to contribute for productivity, such as R&D, for example, 

regarding social capital, trust and especially institutional trust seem to have the strongest impact 
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on productivity levels. It also appears that institutional trust is very closely related to 

institutional quality, both being strongly correlated with productivity, giving a strong incentive 

for policies and actions in order to improve institutional quality and consequently, institutional 

trust.  

 

EXAMINING MALAYSIA'S PARLIAMENTARY-MAJORITARIAN SYSTEM: IS 

THERE A NEED FOR CHANGE? 

DR. ABDILLAH NOH14 

This paper discusses the results of a survey that gauge Malaysian public opinion on the 

continued relevance of the majoritarian system in a consociational democracy. The results 

reveal a sophisticated voting public that opine that while the change from majoritarian system 

to proportional representation would be good, such a change is not sufficient to ensure better 

representative democracy. Change, if there is to be any, must be accompanied by better 

governance, accountability and transparency. The paper concludes that while advocates of 

consociational democracy deem proportional representation as a viable arrangement, such 

arrangement should not be kept isolated from bigger issues of governance, accountability and 

transparency. 
 

CO2 EMISSIONS AND ECONOMIC GROWTH IN SUB-SAHARAN AFRICAN 

COUNTRIES: A DYNAMIC PANEL DATA ANALYSIS 

PROF. NICHOLAS ODHIAMBO15 

The relationship between CO2 emissions and economic growth has been contentious in recent 

years. Previous studies have, however, focused mainly on the so-called Environmental Kuznets 

hypothesis, which emerged in the early 1990s. Kuznets' hypothesis assumes that the 

relationship between environmental degradation and economic growth portrays an inverted U-

Shaped curve. This is to say that at a relatively low level of economic development, the level 

of CO2 emissions increase with the level of income. But beyond a certain threshold, the level 

of CO2 emissions start to decline with further increases in income. Despite the fact that a 

number of studies have been conducted in both developed and developing countries, in order 

to validate the EKZ hypothesis, very few studies have been done in African Countries. The 

current study, therefore, aims to examine the causal relationship between CO2 emissions and 

economic growth in ten sub-Saharan African countries. Unlike some of the previous studies, 

the paper uses a dynamic panel-data analysis procedure to examine this linkage. Specifically, 

the study uses two panel unit tests, namely, the Levin-Lin-Chu (LLC) unit-root test and the Im 

et al. (2003) unit-root test to test for the order of integration. The study also uses the residual-

based panel cointegration test developed by Pedroni (1999, 2004) to examine the long-run 

relationship between Co2 emissions and economic growth in these countries. The results of the 

ECM-based panel causality test show that there is a distinct unidirectional causality from 

economic growth to carbon emissions in the ten studied countries. These findings have 

important policy implications. They demonstrate that Co2 emission-mitigation policies are 

unlikely to have any adverse effects on these countries' long-term growth paths. This implies 

that these countries can pursue carbon emission-reduction policies, without necessarily 

compromising their quest for a long-term positive growth trajectory. 
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ECONOMIC POWER AND ENDOGENOUS RESERVATION UTILITY IN 

CORPORATE DYADS 

NITI BHUTANI16* 

ABSTRACT 

Large corporate entities that dominate the business world often make it difficult for their 

relatively smaller and local counterparts to compete. In this scenario, if the smaller player opts 

to work or produce under contract for the larger firm, it is the reduced profitability of the 

smaller firm as an independent producer that will constitute the benchmark against which the 

contract is designed. This benchmark - that is, the reservation utility, is typically taken to be 

exogenously given in economic theory and it is the possibility of reservation utility being 

endogenous that this paper formally explores. This is done by allowing the larger firm to 

undertake investments that not only reduce its own costs but also induce lower profitability for 

the smaller independent player. The analysis highlights one of the channels through which 

economic power of large corporations is manifested and how economic development is being 

shaped worldwide. 

  

Key words: contract theory, endogenous reservation utility, anti-trust law, corporate/contract 

farming, mom and pop stores Jel: D86, O12, Q13, L40 
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