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37-AA13-2916 

PHILIP MORRIS INTERNATIONAL V. AUSTRALIAN GOVERNMENT: A 

MILLION DOLLAR FAILURE 

MS. ANKITA ROYCHOUDHURY1 AND MR. PRADNYESH LOKEGAONKAR2   

ABSTRACT 

In 2011, Australian Government introduced the Plain Packaging Act (PPA) (print health 

warnings and various other disturbing images on the cigarette boxes with minimal branding). 

This legislation was a method of introducing and implementing public health policies in the 

commonwealth of Australia, but it is facing difficulties of legalizing it.   

The risks of legalizing PPA are clearly presented when Philip Morris Asia (PMA) an 

entity of Philip Morris International (PMI) challenged the PPA under the investor- state dispute 

settlement (ISDS) set out in the 1993 Bilateral Agreement between the government of Australia 

and the government of Hong Kong for the promotion and protection of investment in the 

International Court of Justice (ICJ) arguing that the PPA is expropriating their investment 

rights. It is through the ISDS mechanism that the Australian government lost a million dollars 

as a compensation to PMA. While several tobacco companies, like JT International SA & 

British American Tobacco Australasia Limited and Ors lost the case as they took a domestic 

approach and filed their complaint in the High Court, within the jurisdiction of Australia, PMA 

filed their international Arbitration in ICJ (where there is a higher chance of success). This was 

the second investor-state dispute settlement to arise out of tobacco trademarks, a similar case 

arose between the PMI & Uruguay through a Swiss subsidiary.  

This research paper investigates the methods and measures which the Australian 

Government could have taken to win the case. Further, they could have strengthened their 

argument by examining the pattern that PMA followed in its prior case with the state of 

Uruguay and contended it according to those defences. This paper will further deal with 

methods which the Australian Government could have adopted with reference to expropriation 

to win the case. This research explores that, to protect the environment and to safeguard the 

interests of the people, expropriation had put many exceptions. Finally, it concludes with means 

through which the Australian Government might have used these exceptions in a tactful 

manner.  

Keywords-Australian government, PMI, ISDS, ICJ, PPA, Bi-lateral Agreement, State of 

Uruguay 

INTRODUCTION 

It was observed that in the late 1990s and 2000s, many multinational companies (MNCs) 

misused the presence of various bilateral and multilateral investment treaties. The MNCs used 

these treaties to increase their investment by selling various negative products. The negative 

products include any product which is effecting the health of the people or is hazardous to the 

environment. The MNCs took these bilateral and multilateral investment treaties in their strive 

and challenged it in the ICJ. 

One such example is when PMI challenged the PPA under the Bilateral Agreement of 

Hong Kong & Australia in ICJ stating that PPA is expropriating their intellectual property. This 

is a shear example showcasing that there was an abuse of the bilateral agreement. Prior to this 

case, Methanex, a Canadian investor took the advantage of the NAFTA agreement between 

USA and Canada to sell MTBE (Methyl Tertiary Butyl Ethanol). USA won this case taking the 

                                                 
1 Ms. Ankita Roychoudhury, Student, Symbiosis Law School, India 
2 Mr. Pradnyesh Lokegaonkar, Student, Symbiosis Law School, India 
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defense of exceptions to expropriation. They argued that MTBE was affecting the environment 

which falls into the category of exceptions to expropriation.  

In the case of LG & E v Argentine Republic (2006, ICSID Case No. ARB/02/1) the 

tribunal was of the opinion that the state can adopt any methods or measures for the social 

welfare of the society. It was quite evident that the Australian Government was standing for a 

social cause against PMI i.e. to protect the people from the usage of tobacco products. The 

Australian Government could have used this case in their defense to strengthen their argument.  

This paper showcases how “exceptions to expropriation” can be used for the prevention 

of the misuse of these bilateral agreements  

BACKGROUND 

It has been globally observed that tobacco branding and packaging has played a leading role as 

“silent salesmen” (Mitchell and Studdert, 2012). There have been several countries, such as 

USA and Canada who are trying to restrict or regulate the branding on tobacco products.  To 

protect the public from hazardous usage of tobacco products, the US Food and Drug 

Administration (FDA) has enacted the Family Smoking Prevention and Tobacco Control Act 

(Tobacco Control Act) on 2009 to regulate the manufacture, distribution, and marketing of 

tobacco products (U.S. Department of Health and Human Services, 2016). 

Australia is the first country to pass laws mandating plain packaging for tobacco. Due to 

this, it faced a lot of troubles legalizing it. The PPA was setting a mandate on all the tobacco 

companies to use plain packaging i.e. all tobacco products must be sold in drape colouring 

having prominent health warning on it. Many tobacco companies like British American 

Tobacco, Imperial Tobacco and Japan Tobacco each filed constitutional challenges, 

challenging the PPA in the Australian Court. Their claim was under section 51 (xxxi) of the 

Australian Constitution which gives the state power to pass any legislation with respect to “the 

acquisition of property on just terms”.   

On the contrary, PMA submitted their dispute to arbitration under the Arbitration Rules 

of the United Nation Commission on International Trade Law 20103 . They laid the objection 

that the PPA was against the Bilateral Investment Agreement between Hong Kong and 

Australia in 1993 (BIT), thereby expropriating their intellectual property.  It also breaches 

World Trade Organization (WTO) rules governing intellectual property (Mitchell, 2010). 

These rules have been set out in the Agreement on Trade- Related Aspects of Intellectual 

Property Rights (TRIPS), which is a fundamental part of WTO treaty which includes, Australia 

and USA (Mitchell and Studdert, 2012, p 261). 

PLAIN PACKAGING ON TOBACCO PRODUCTS 

Plain Packaging 

Plain Packaging is referred to as generic packaging removing the attractive and promotional 

characteristics of the tobacco product packages (Cunningham and Kyle, 1995). The plain 

packaging is adopted by various countries to help reduce their smoking rates which can be 

really hazardous to the people of their country.  

Plain packaging “denormalises” cigarettes (Mitchell, 2010) i.e. it reminds consumers that 

cigarette consumption can be injurious to health. Also, it bifurcates this item from other grocery 

items.  

After the PPA was introduced in Australia from December 1 2012, there has been a 

drastic decrease in the consumption of the daily smokers aged 18 years and above (Australia 

Department of Health, 2015). 

                                                 
3 Notice of claim from Philip Morris Asia Limited , Under the Australia/ Hong Kong Agreement for the promotion and 

protection of investments, Dated 15th July, Pg. 1-12 
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FIGURE 1: Daily smokers aged 18 years or older from 1991 to 2013 

 

*age group 20+ for 1993 

(Source: Australian Institute of Health and Welfare, 2014) 

# statistically significant change between 2010 and 2013 

Figure 1 

 

There has been a drastic change in the smoking rates from 2010 to 2013. (Figure 1 & 2). This 

sudden drop in the smoking rates occurred due to the introduction of the PPA. The PPA had 

developed a mandate on all the tobacco companies to use plain packaging. This is a clear 

example that plain packaging can exponentially lower the smoking rates of an area. 

Supervision on advertising tobacco companies  

Packaging is a determining factor of choosing a brand over other. It plays a vital role in product 

differentiation. Marketing theory highlights that “product package is the communication 

lifeblood of the firm” and that packaging “act[s] as a promotional tool in its own right” 

(Freeman, Chapman and Rimmer, 2008, p. 581). 

Packaging also plays an important role in the sales of negative products. But, there are 

many countries who have monitored and supervised the packaging and advertising of these 

items. Countries such as USA and Canada have heavily supervised the promotion of tobacco 

products.  

Australia also tried to supervise the promotion of the tobacco products. But, it faced a lot 

of hurdles doing so. PPA aimed to mandate plain packaging on all tobacco companies so that 

advertising would not allow the customers to use the product extensively.  
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FIGURE 2 : Statistics showing the drastic change 

in the smoking rates in Australia from 1991 -2013 
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FAILURE OF BILATERAL INVESTMENT TREATIES  

There are many bilateral treaties and multilateral treaties which failed on foreign investment 

protection (Schwarzenberger, 1969, p. 109-120). The reason for this failure is that the issues 

that are related to foreign investments are mainly focused on large multinational companies 

(MNCs) which give rise to many sensitive issues of sovereignty, exploitation of natural 

resources and internal economic policies (Sornarajah, 2010). 

It is also been observed that the developed countries and the big MNCs take the 

advantage of these bilateral and multilateral treaties to increase their share on investments in a 

particular area due to the sale of negative products.  

In the case of PMA v. Australia, PMA took the advantage of the Hong Kong Australia 

BIT treaty and challenged the PPA in the international front. PMA debated that PPA is 

expropriating their intellectual property and thereby should compensate for their huge losses. 

It becames a clear example of misuse of bilateral agreements.  

EXCEPTIONS TO EXPROPRIATION  

Expropriation has been a very controversial issue. It was proposed that expropriation should 

provide safeguard and ensure the use of environment protection measures (Sornarajah, 2010). 

USA seems to agree with this provision, as it was clearly represented in the case of Methanex 

v. United States. This case was a landmark case because it developed exceptions to 

expropriation. It argued that, where there is a measure to protect the basic interests of the 

community, then it cannot be regarded as expropriation. The exceptions are (i) To protect 

health (ii) moral (iii) and the environment.    

PMA’S CONTENTION TO THE CASE 

PMA claimed on 27th June 2011 that the enactment of plain packaging legislation and the GHW 

(Graphical Health Warning) regulation (health warning in front of the cigarette packs to 

increase from 30% to 75%) will cause a severe threat and financial loss, amounting to billions 

of dollars.4 They filed their case arguing that the Hong Kong- Australia BIT was executed by 

the respective contracting parties (i.e. Hong Kong and Australia) on September 15 1993 which 

states that Hong Kong & Australia under the BIT inter alia, seek to create favourable conditions 

for greater investments by investors of one contracting state in an area of the other, and it also 

provides reciprocal protection of investments by investors from one state in the area of the 

other state.5  PMA contended that Australian Government, through its enactment of PPA. It 

was not making favourable conditions for PMA to make greater investments. Moreover, it was 

creating financial loss to the company. PMA argued that in this process, Australia is breaching 

the Hong Kong- Australia BIT treaty. 

PMA claimed that the Government of Australia breached Article 6 and 2(2) of the Hong- 

Kong Australia BIT, which states that any of the contracting party should “not derive investors 

of their investments, nor subject them to measures equivalent to deprivation”6 ( Article 6) and 

“ to accord investments and returns of investors fair and equitable treatment”7 ( Article 2(2) ). 

PMA objected and proved that Australia is liable to pay compensation to PMA as PPA and the 

                                                 
4 Notice of claim from Philip Morris Asia Limited , Under the Australia/ Hong Kong Agreement for the promotion and 

protection of investments, Dated 27th June 2011, Pg. 12 
5 Notice of claim from Philip Morris Asia Limited , Under the Australia/ Hong Kong Agreement for the promotion and 

protection of investments, Dated 27th June 2011, Pg. 6 
6 “1993 Bilateral Agreement between the government of Australia and the government of Hong Kong for the promotion and 

protection of investment”, Article 6 
7 “1993 Bilateral Agreement between the government of Australia and the government of Hong Kong for the promotion and 

protection of investment”, Article 2(2) 
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GHW regulation is expropriating their intellectual property and causing them huge financial 

loss.  

PMA also requested that the Australian Government should cease the enactment of the 

PPA and GHW regulation because it is contravening with the Hong Kong Australia BIT treaty. 

It was claimed by the PMA that the plain packaging and the GHW regulation interferes with 

the investments and thereby under this treaty should be ordered to discontinue. 

PMA reasoned that the PPA was also contravening Australia’s obligations under 

international trade treaties, in particular TRIPS ( to which Australia has been a party since 1 

January 1996) which explicitly incorporates the minimum standards of protection provided for 

trade marks by the Paris Convention ( to which Australia has been a party since 10 October 

1925).8    

PMA’s arguments against Australia was very well put off. There was no stone unturned 

by the PMA. Even though, Australia was standing for a social and economic cause but it could 

not win this case. 

 SUGGESTED ARGUMENTS FOR THE AUSTRALIAN GOVERNMENT 

Methanex v. United States of America ( USA) (2004, IIC 167) 

In this case, Methanex, a Canadian investor argued that California’s ban on MTBE was 

expropriatory as it affected the investor’s production of methanol which is a key element of 

MTBE (Methyl Tertiary Butyl Ethanol). They argued that the California’s Executive order on 

banning and regulating MTBE expropriated parts of its investment in USA. It was claimed that 

there was violation of Article 1110, 1105 and 1102 of the NAFTA (North American Free Trade 

agreement). However, the Government of California refuted their claim by stating that the ban 

was necessary as the additive was contaminating their drinking water supplies, threatening the 

health of the people as well as the environment. The Californian Government presented 

evidences which showcased that the measure taken by them is a legitimate health measure. 

They argued that the states were not liable to pay or compensate any economic losses resulting 

from bona fide human health measures9. The state argued that any measure relating to public 

health or environmental protection would not tantamount to expropriation under the NAFTA10. 

The tribunal gave a decision in favor of US Government. It held that: “A regulation 

created for public purposes would be considered as non-expropriatory and non-compensable 

even if it affects a foreign investor or his investment11”. 

This case was similar to the case of PMA v Australia, as the PPA was implemented by 

the Australian Government with the intention to reduce the consumption of cigarette and other 

negative products. However, just like the ban of MTBE in USA, its implementation hampered 

the investment of PMA.  

. Australia could have taken this case in its discretion as the object in question is similar. 

In the case of Methanex v. USA, USA took the advantages of the exceptions of expropriation 

i.e. it is affecting the public health. It argued that even though Methanex is undergoing 

expropriation of intellectual property, it fills in the gap of protection of public health, which is 

an exception to expropriation. The Australian Government could have used this case in their 

                                                 
8 Notice of claim from Philip Morris Asia Limited , Under the Australia/ Hong Kong Agreement for the promotion and 

protection of investments,Dated 27th June 2011, Pg. 10 
9Methanex v. United States , UNCITRAL, 9 June 2004, pp. 568-72. 
10 US Amended Statement of Defense, 23 Apr. 2004 ,411 (public health measures), 412 (environmental 
Measures) 
11  Methanex Corporation v United States of America, UNCITRAL, Final Award of the tribunal on jurisdiction and Merits, 3 

August 2005, part IV- Chapter D (Article 1110 NAFTA) [7]  
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strive and the won their case with PMI. It could have stated that PPA and the GHW regulation 

fits into the exceptions of expropriation.  

It was also seen that a similar verdict was given in the case of LG & E v Argentine 

Republic (2006, ICSID Case No. ARB/02/1) where the tribunal was of the opinion that: “The 

state has the right to adopt measures having social or general welfare purpose. In such a case, 

the measure must be accepted without any imposition of liability12” 

Usage of the WHO Framework Convention of Tobacco Control (WHO FCTC) 

The Australian government had a huge advantage over PMA if they used the WHO Framework 

Convention of Tobacco Control (WHO FCTC)13 properly. The FCTC aims to reduce the spread 

of tobacco epidemic among various developing and developed countries and to promote public 

health. The objective of FCTC is to develop regulatory strategies to control and regulate the 

consumption of tobacco and other negative products related to tobacco.  It suggest measures 

for reducing the supply of tobacco products and for protecting the environment. The signatories 

have to priority to create measures and promote public health14. As a result, the signatory 

members have a right to create policies relating to regulate the consumption of tobacco. 

 As the Australian Government is a signatory member of this convention, the Australian 

Government has various measures under FCTC to counter the argument of PMA. 

Article 2.1 of WHO FCTC states that: 

“In order to protect human health, parties are encouraged to implement measures beyond 

the requirements of the convention, and nothing in this instrument shall prevent a party 

from imposing stricter requirements that are consistent with their provisions and are in 

accordance with the international law”15.  

Based on provisions of Article 2.1, the members of FCTC can create laws which are beyond 

the requirements of the convention. The members can impose stricter regulations, provided that 

these regulations are consistent with the provisions of the convention and are in accordance 

with the various international laws. The Australian government, being a signatory to the FCTC, 

can therefore create firm laws pertaining to the sales and consumption of tobacco product. 

The PPA, which was enacted by the Australian government imposed strict rules relating 

to the sales of cigarette and its packaging. The PPA was well within the scope of Article 2.1 of 

FCTC and other international laws. As a result the PPA was a legitimate act. 

Further, Article 11 of the FCTC states that: 

“1. Each party shall, within a period of 3 years after entry into force of this convention 

for that party, adopt and implement, in accordance with its national law, effective 

measures to ensure that: 

(a) Tobacco product packaging and labeling do not promote a tobacco product by any 

means that are false, misleading, deceptive or likely to create an erroneous 

impression about its characteristics, health effects, hazards or emission, including 

any term, descriptor, trademark, figurative or any other sign that directly or 

indirectly creates the false impression that a particular tobacco product is less 

harmful than other tobacco products. These may include terms such as ‘low tar’, 

‘light’, ‘ultra-light’, or ‘mild ’and 

(b) Each unit of packet and package of tobacco products and any outside packaging and 

labeling of such products also carry health warnings describing the harmful effects 

                                                 
12 LG&E v Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability, 3 October 2006 [195].    
13 The WHO Framework Convention on Tobacco control (WHO FCTC), Signed on 29 June 2004 
14 The WHO Framework Convention on Tobacco Control (WHO FCTC), Foreword, Pg.5 
15 World Health Organization  Framework Convention for Tobacco,  Article 2.1,pg.5 
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of tobacco use, and may include other appropriate messages. These warning and 

messages: 

i. Shall be approved by the competent national authority, 

ii. Shall be rotating, 

iii. Shall be large, clear, visible and legible, 

iv. Should be 50% or more of the principal display areas but not less 

than 30% of the principal display areas, 

v. May be in the form of or include pictures or pictograms. 

2. Each unit packet and package of tobacco products and any outside packaging and 

labeling of such products shall, in addition to the warnings specified in paragraph 

1(b) of this Article, contain information on relevant constituents and emissions of 

tobacco products as defined by the national authorities. 

3. Each party shall require that the warnings and other textual information specified 

in paragraph 1(b) and paragraph 2 of this article will appear on each unit packet and 

package of the tobacco products and any outside packaging and labeling of such 

product or language or languages. 

4. For the purpose of this article, the term ‘outside packaging and labeling’ in relation 

to tobacco products applies to any packaging and labeling used in the retail sale of 

the product”16. 

Article 11 of FCTC provides that any signatory under this convention can follow the provisions 

of FCTC. No law, no legislation of other country, no contracting party can go against if any 

act or regulation is passed by any country mandating some rules which is within the scope of 

FCTC. It also further states that a signatory can have legislations mandating plain packaging 

laws in a country. The Australian Government should have taken this provision in their strive 

and won the argument.   

CONCLUSION 

The Australian government had the provisions of WHO FCTC and various other precedents 

for its defense. However, it failed to use these provisions in a tactful manner. Australia could 

have used the case of Methanex v USA and LG &E v Argentina Republic to prove that the case 

falls under the category of exception to expropriation.  

The Australian government could have shown that the PPA initiated by them was well 

within the scope of public health. The guidelines given in Methanex v USA could helped to 

prove that the PPA and GHW regulations was implemented by the Government with the 

intention to reduce the consumption of tobacco products among the citizens.  

The Australian government could have used the precedent of LG & E v Argentine 

republic to prove that, the government had a right to create provisions which had a purpose of 

social or general welfare, which they have used by implementing the PPA and the GHW 

regulations for reducing the consumption of tobacco products among its citizens. Australia may 

perhaps have used these precedents in a tactful manner and prove that PMA had misused its 

rights as a corporate entity, because of which there has been an abuse of law on the part of 

PMA. The government should have used the provisions given in Art 2.1 and 11 of WHO FCTC 

and prove that PPA and the GHW regulations implemented by the Australian government was 

not only within the scope of FCTC, but also compatible with other international laws, including 

the TRIPS Agreement and the Paris Convention.  

                                                 
16  World Health Organization Framework Convention for Tobacco, Article 11, p.g. 9 
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TERRORISM PREVENTION 

DR. MILOS DESET1   

ABSTRACT 

Background: Some of the experts on terrorism say that the mode of terrorist attacks has 

changed. Previously, terrorists usually attacked their targets with explosives and their targets 

were typically traffic infrastructure facilities. These days, they often prefer to attack targets 

using simpler methods. In Bataclan, the terrorists shot civilians with machine guns. They had 

no intention of taking hostages; they just wanted to kill and they only detonated bombs after 

two hours of shooting. The latest terrorist attack in Nice, aimed at ordinary people celebrating 

a national feast, was committed differently, because the offender used a truck to run down the 

crowd. Therefore, terrorism prevention strategies should not overlook the variety of available 

methods for terrorists to commit such attacks.     

Methods: Considering the changed or different modes of terrorist attacks, the aim of this paper 

is to analyze, how to improve the measures of terrorism prevention. It includes an analysis of 

the information relating to previous terrorist attacks, including the recent terrorist attacks in 

France, with the aim to formulate relevant conclusions and proposals that contribute to the 

discussions about the protection against terrorist threats and the security of the Europeans.  

Results: In the past, the priority was the protection of airports, railway or underground stations, 

but these days, it must secure other places such as squares or promenades used for celebrating 

and protesting crowds. In the case of receiving information about terrorist threats, a higher 

protection of entertainment clubs or places must be ensured, including where various sport and 

cultural events have been organized for example. However, in general, the problem also has a 

religious connection, because the understanding of the true meaning of each religion can also 

significantly contribute to terrorism prevention, and in fact, everybody should understand that 

the religion is here for peaceful living and cannot be the reason for killing.     

Conclusions: In the case of a terrorist threat, larger or wider security zones should be 

established around places that need to be under strict control of police units to ensure a higher 

protection of them and the persons, who are located there. It is not possible without information 

about terrorist threats, and therefore, it is necessary to be more active in searching for this 

information and, for example, monitor suspicious groups or communities at social networks or 

in reality, where the secret services or police should place agents. However, considering the 

religious aspects of terrorism prevention, the authorities of European churches could also lead 

the dialogue with the authorities of Islamic communities about the meaning of religion and to 

contemplate God’s will. They could come to a common understanding that killing is not Allah’s 

true will (or God’s true will), because the human was created for life. 

Key words: the terrorist prevention, the terrorist threats, the terrorist attacks, the meaning of 

religion.  
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INTRODUCTION 

Europe was facing an enormous terrorist activity and Europeans were witnesses to how recent 

terrorist attacks have impacted several cities and caused the suffering of their citizens and 

tourists; especially the three recent big terrorist attacks in France, which have also been 

analyzed in this paper. The first one, the attack on the Charlie Hebdo office, where terrorists 

killed several employees and journalists, the next one, being the terrorist attack in Bataclan and 

a few other places in Paris, which became the targets of simultaneous strikes and, finally the 

last one, the terrorist attack in Nice, which shocked the world by its method, because the mad 

truck driver killed many people with a truck on the promenade.  

 Although the terrorist attacks in Istanbul and Brussels were committed using explosives at 

airports and underground stations, some of the experts on terrorism say that the methods of 

terrorism have changed. According to them, previously, terrorists usually attacked with 

explosives, similar to the attacks in Istanbul and Brussels; they were directly connected to some 

terrorist organization and their targets where usually traffic infrastructure facilities, but these 

days, they attack using other modes.  

 When terrorists struck the Charlie Hebdo office and killed several journalists and 

cartoonists, they used machine guns to shoot them. In Bataclan, the terrorists shot the civilians 

with machine guns, also. The latest big terrorist attack was in Nice, aimed at ordinary people 

celebrating a national feast and was committed differently also, because the offender used a 

truck to run down the crowd. Therefore, securing airports and various traffic facilities is not 

enough to prevent terrorist attacks, because the targets of terrorists are more widespread and 

subsequently, terrorism prevention and security strategies have to count on new trends and 

various other terrorist methods used to commit these attacks.      

 Furthermore, a relatively new phenomenon of crime commitment has appeared in France 

and Germany. The single perpetrators commit suicide as well as murder innocent people, 

usually with guns, such as in Munich, or other weapons such as in Reutlingen and Würtzburg, 

where the perpetrators struck with stabbing or cutting weapons such as a knife, machete or axe.  

 A similar situation occurred in Saint-Etienne-du-Rouvray, where two young men entered 

a Christian church and killed the priest by cutting his throat with a knife.  

 However, attacks using explosives still remains among the terrorists’ methods. An assassin 

used just this method at the musician festival in Ansbach. Furthermore, after the attack in 

Bataclan, the attack in Ansbach was another one that was committed at a musical event.  

 Not every case was classified as a terrorist attack, furthermore, the perpetrators in Munich 

and Ansbach were mentally ill, but terrorist groups or individuals connected with those groups 

also use these methods and therefore they should not be overlooked in the analyze of terrorism 

prevention.   

 Steven Erlanger, a correspondent of The New York Times, writes that nearly every day 

seems to bring a new horror to the streets of Western Europe, leaving innocent men, women 

and children dead or broken, fueling political and social tensions and creating what some are 

already calling the summer of anxiety (Erlanger, 2016). 

TERRORIST ATTACKS IN EUROPE 

Ranging from the attack on Charlie Hebdo office up to this summer, Europeans have been 

suffering because of the waves of violence; the summer of 2016 will probably be remembered 

and written in European minds as the summer of enormous violence, fear and memorial events 

for victims. The most recent weeks were especially inflicted by numerous bloody attacks in 

France and Germany. 

 The terrorist attack on Charlie Hebdo office was committed in revenge for cartoons of 

the prophet Mohamed that Muslims deemed as a shame and an insult. They had very good 

information, because they committed the attack at a time when the office was full of employees 
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and journalists that were having a meeting. Their attack brought the death for twelve victims 

that were shot by machine guns.  

 The attack was committed by two brothers who were French citizens with Algerian 

origin; 32-years-old Cherif Kouachi and 34-years-old Said Kouachi. This attack – its 

preparation, direction, financing and logistic – was under the control of al-Qaida in Yemen. 

They lived in the same Parisian district and were involved in the recruiting of jihadists in Iraq 

(Klavec, 2015). 

 But a much greater drama was still waiting for Paris. The terrorists simultaneously 

attacked at several places in November of 2015, including Bataclan theatre and some other 

places such as restaurants and fast-food places. One of these places was the nearby Stade de 

France, where France and Germany were playing a friendly football match.  

 The biggest attack was committed in Bataclan. The terrorists entered the concert hall 

and started to shoot into the crowd of people that were enjoying the concert of the American 

musicians; Eagles of Death Metal. They had no intention to take hostages and negotiate some 

conditions, they just wanted to kill, and they only used bombs after two hours of shooting.  

Over 120 people died at the hands of the terrorists during that night.  

 But the number of victims is not the most shocking thing about the attacks of that 

terrible Friday night in Paris. The most shocking is how easy such an act can be realized and 

with such serious and complicated consequences. The conspiracy behind these attacks could 

be complicated, but a few young men with fanatic minds and machine guns were enough for 

their commitment. The simultaneity was possible just by using mobiles or even watches 

(Javůrek, 2015).  

 The latest big terrorist attacks happened during the celebration of Bastille Day in Nice, 

where an armed truck driver killed more than 80 people at Promenade des Anglais. He was 

crashing and shooting into the crowd during a two kilometers long drive. Finally, the assassin 

was killed by police.  

 The crazy attack by driving a truck into the crowd in Nice is the confirmation of a trend 

of how terrorist attacks are committed in Western Europe presently. The perpetrators can be 

small groups or even individuals, whose connection to fundamentalist organizations may be 

weak and therefore it is difficult to detect and prevent their activities and preparation for an 

attack (Hokovský, 2016). 

 The latest terrorist attack, which happened in Saint-Etienne-du-Rouvray, near to Rouen, 

in Normandy, indicated that he is right. Two armed young men, who sympathized with ISIS, 

entered a Christian church during mass and took a few hostages that included a Christian priest 

and two nuns. Unfortunately, the priest was killed and one nun seriously wounded before the 

police arrived. They were shouting “Allahu agbar” and “Daesh”, what means ISIS. However, 

the slitting of old priest’s throat cannot be an act of religious belief, only the terrible crime and 

only the sick mind can take the responsibility for that (Vydra, 2016). 

TERRORISM PREVENTION 

These days, we are witnesses to how ISIS has expanded its ‘battlefields’ into European cities 

and threatens innocent civilians in the streets and squares. It has already killed several hundred 

people and has promised death of many more. Many people have already died senselessly; 

going to restaurants, bars and clubs with their friends or just celebrating feasts.  

 Therefore, the counter-terrorism actions must be strengthened and carried out at this 

battlefields with the aim to push the terrorists and religious extremists out of the cities to make 

them secure for their citizens and tourists once again.   

  The officials have various traditional methods at their disposal to reach this aim. 

Tracking and wiretapping are proven investigative and intelligence methods that have brought 
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the relevant results in the past. These methods, together with getting information by secret 

agents from field operations and informers from various suspicious groups, should bring the 

desired results in detection of terrorist attacks being prepared and prevent their realization. 

These methods should also significantly contribute to the search and investigation of persons 

standing behind these prepared attacks; that means the persons, who are responsible for their 

planning and organization, and the persons, who are responsible for their commitment.     

 Similarly, the monitoring of suspicious groups or individuals using social networks 

must be also provided, especially those, who call for the terrorist attacks, express sympathy 

with these attacks or provide the support for terrorists. Although these people use nicknames, 

they could be tracked down by the ID of their devices. 

 Collecting, analyzing, assessing and sharing information within the international 

intelligence community or police cooperation should be the matter of course. 

 But some other options also should be considered. When we look at the methods, which 

were used in recent terrorist attacks in France (and in Germany), it is necessary to strengthen 

the measures of the fight against illegal handling of weapons, because the terrorists used 

automatic weapons such as AK-47 or various pistols that they got quite easily. 

 When we look at the places that became the targets of terrorist attacks, it is obvious that 

the terrorists do not strike only on the railway stations or underground stations, but also places 

that are currently full of tourists or visitors, such as restaurants, bars, entertainment clubs, 

promenades and sporting fields. In the case of getting information about possible terrorist 

threats, it is necessary to strengthen the protection of those places where there are various 

cultural or sport events organized; for example, by the extending of security zones around them.   

 It should not have been possible for some mad truck driver to reach the promenade, 

which was full of people at that time, and kill over than eighty of them. That disaster could 

have been avoided, if officials created a wider and better controlled security zones around the 

Promenade des Anglais. Furthermore, in the case of getting this information, the officials could 

closely cooperate with organizers of events like these or with owners or managers of various 

entertainment clubs, bars and restaurants.   

  But even if the responsible authorities did not have such information, past experience 

tells us, which places were the targets of previous terrorist attacks and, therefore, it is necessary 

to take into account at least a basic level of foresight, prudence and vigilance, with the aim of 

prevention and securing these places against possible attacks, because the behavior of “the lone 

wolfs”, for example, is very difficult to predict  (if it is even possible).  

 The European states should also strive for better assimilation of foreigners by various 

programs such as various labor and education programs, program of health care and social care, 

for example. Furthermore, the officials should cooperate with volunteers within these programs 

and allow them to do necessary activities. The help, cooperation and development of 

possibilities of coexistence could prevent the radicalization of thinking among the foreigners 

and immigrants who, thanks to these programs of aid, could more easily find their places in 

society.  

 However, terrorism is a problem that is too difficult to solve by particular member states 

at national level, it is an international and a European problem and therefore it needs a European 

effort to solve it and cooperation for its solution. After the attack on the Charlie Hebdo office, 

Many European political leaders walked through the Voltaire Promenade as a sign of solidarity, 

but stands like this should be also reflected in the common security policy, and the security 

policies of particular member states, and furthermore, into the concrete measures that could 

prevent other attacks.  

 Therefore, one of the options is to establish a European Counter-terrorism center with 

rights to obtain intelligence information from the European intelligence services, analyze it and 

elaborate the cautions, security strategies and recommendations for the European security 
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policy or security policies of member states. It could also provide valuable research into the 

area of security and policy.  

 However, in general, the problem has also had a religious connection, because the 

understanding of the true meaning of religion can also significantly contribute to terrorism 

prevention and, in fact, everybody should feel that the purpose of religion is to create conditions 

for peaceful living, not for killing.     

 Considering the religious aspects of the terrorism prevention, the authorities of 

European churches could also lead the dialogue with the authorities of Islamic communities 

about the meaning of religion and to contemplate about God’s will. They could come to a 

common understanding that killing is not Allah’s true will (or God’s true will), because the 

human form was created for life and the terrorism means death, it is against life and therefore 

also against Allah’s (or God’s) will and intentions. 

 

SUMMARY 

It seems that terrorists have adopted a theory that only one correct way of life exists (theirs, of 

course) and that all other lifestyles, beliefs, ideas and behaviors are wrong and have no place 

in the world.2  

 The intolerance and aggressive and bloody attitude being seen in the streets of European 

cities brings only death, suffering and fear to lives, health and material values. Terrorists 

abusing democracy and its ideas significantly touch the freedom and minds of Europeans, but 

although the recent attacks were extremely horrific, Europeans have to show their ability to 

face this threat.  

 After the attack on the Charlie Hebdo office, the people demonstrated their solidarity 

with the victims, but also their courage. “We cannot sit at home. We have to show, what we 

think” said people at Place de la Republique in Paris.3  

 The people, as well as their political representatives, are not powerless, they have 

several options, how to stand against actual terrorist threats. A short analysis of recent terrorist 

attacks indicates that the security strategies should be adapted to the methods that terrorists or 

various lone perpetrators and religious extremists use to commit attacks. Some of them are 

mentioned in this paper. They include the monitoring, tracking and wiretapping of suspicious 

persons and groups, but they also include the strict control of handling of weapons. 

 However, one of the most significant options, which take place in this paper, is religion 

and its meaning. It is proposed to lead the dialogue between the Europeans and Western 

churches with various Muslim communities to come to a common understanding of the true 

meaning of religion that could contribute to the terrorism prevention.  
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THE SPECIALIZED-MIXED ENVIRONMENTAL COURTS IN CHILE: THE ROLE 

OF SCIENCE IN ASSESSING THE LEGAL FOUNDATIONS OF CLAIMS AND 

SUITS 

MR. RICARDO SERRANO1  AND  DR. SEBASTIAN VALDES2 

ABSTRACT 

In 2012, Chilean Law N°20600 (2012), created specialized courts to deal with an increasing 

number of environmental controversies between communities, investors and authorities. 

Claims against permits granted under projects environmental assessment or against sanctions 

imposed by a new Environmental Superintendence on violations to environmental permits, are 

the two main sources of cases revised in the courts. In addition, the courts also must decide on 

environmental damage restoration suits and sentence the guilty party to the reparation of the 

damaged environment. The novelty of these courts is their specialized jurisdiction and mixed 

integration, with lawyers and non-lawyer judges. Since the Santiago Environmental Court 

started its work, in 2013, until April 2016 it has admitted 174 claims and damage suits. Eighty 

percent of them are claims against administrative decisions in sanctioning and environmental 

assessment processes. Environmental damage restoration suits amount to around 15% of the 

cases, the rest of the cases are approval requests for provisional measures. The scientific and 

technical analysis introduced into the revision of the Administration´s decisions foundations 

has elevated the standard of those decisions and reduced arbitrariness. In the adjudication 

process of environmental damage cases, it has risen the burden of proof and the precision of 

restoration measures. Overall, the courts work has provided convincing arguments in favour of 

the introduction of these type of capabilities in the judiciary process in Chile, reducing 

uncertainty on judiciary decisions regarding the environment and improving access to 

environmental justice.  

Keywords: Environmental conflict, science-founded decisions, specialized environmental 

court, judiciary certainty. 

 

INTRODUCTION 

The idea to create specialized environmental tribunals emerged from a complete reform of the 

Chilean institutional arrangement for environmental management, embarked on during the 

process of the country´s accession to the Organization for Economic Cooperation and 

Development (OECD) in 2010. Previously to that, in 2005, the OECD and ECLAC conducted 

an evaluation of Chile´s environmental performance OECD/ECLAC (2005), after a decade of 

Chilean Law N°19300 (1994) General Bases for the Environment published in 1994. This 

assessment concluded that Chile achieved many improvements since that time, among which 

were the reduction of air pollution, the implementation of decontamination plans in many cities 

of the country and the creation of an environmental impact assessment system. However, the 

diagnosis also concluded that the coordinating model of environmental management set forth 

by Law 19300 was exhausted. The agency created to do that, the National Environmental 

Commission (Comisión Nacional del Medio Ambiente or CONAMA), lacked the political 

weight to coordinate the work of the other public services that also had environmental 
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competence. The political agendas of the different ministries that were part of CONAMA´s 

Directing Council often undermined the agency´s capability to fulfil its role.  

The promulgation of Law 20173 in 2007, which created the position of President of 

CONAMA and bestowed on it the rank of Minister of the State, was the first intent to overcome 

this grave institutional weakness. The law conferred the former Executive Director of 

CONAMA with the same political stature of the other members of the Directing Council, and 

assigned to it, a Minister with specific environmental competences, the preparation of a draft 

law conducive to the creation of a future Ministry of the Environment. In January 2010, the 

Government published Law 20417, which created a Ministry of the Environment, an 

Environmental Assessment Service (SEA in Spanish) and a Superintendence of the 

Environment (SMA in Spanish).  

This new law pursued several objectives: strengthening the production and dissemination 

of environmental information; widening the scope and increasing the legitimacy of public 

participation, particularly in environmental assessment processes; assigning competencies on 

climate change and genetically modified organisms; and strengthening local environmental 

management, among others. However, it´s most relevant aspect was that it introduced a 

separation among the functions of regulation and policy design; the management and 

administration of impact assessment; and environmental enforcement and inspection. In this 

new structure, the Superintendence of the Environment received great sanctioning powers for 

noncompliance, much larger than the previous scheme - one potential fine grew from a 

maximum of approximately 35,000 dollars, to 10 million dollars. Additionally, the 

Superintendence could simultaneously impose several fines, according to the number of 

infractions found during a sanctioning process. The Superintendence also received the power 

to suspend or even revoke environmental permits. 

Searching for checks and balances, the law also proposed the creation of specialized 

environmental courts in order to counterbalance the wide competences and strong authority of 

the recently created Superintendence by reviewing the legality of its decisions. They would 

also have competence on claims against the Environmental Assessment Service decisions. 

Another competence proposed for these courts was to impart justice on environmental damage 

suits, an increasingly relevant matter regarding the protection of natural resources, landscapes 

and cultural assets, in a mostly extractive economy like the Chilean.  

In 2012, Law 20600 created the first Environmental Tribunals in Chile (Library of 

National Congress, Chile, 2012), which were to exercise an independent and specialized 

contentious-administrative jurisdiction over environmental decisions and environmental 

damage restoration suits filed by the State, individuals or communities. The law created three 

jurisdictions divided in three macro-zone.  

These Tribunals where to be installed during the successive years, every 6 months, 

beginning with the Second Tribunal, located in Santiago, for the Central Macro-Zone, in 

December 2012. The Third Tribunal of Valdivia, for the Southern Macro-Zone, followed in 

October 2013, and the First Tribunal of Antofagasta, for the Northern Macro-Zone is still 

expecting installation because of a lack of suitable candidates. In the meantime, the Santiago 

Tribunal assumed the northern macro-zone jurisdictional work.  

The novelty and uniqueness of these tribunals is that they are independent and specialized 

administrative courts, with a mixed integration, characteristics not commonly encountered in 

the administration of environmental justice around the world. Independent means that they are 

jurisdictional organs independent of the administration. Specialized, in turn, means that their 

function is to revise the legality of administrative acts in specific fields, which require a 

particular degree of specialized knowledge, and are not part of the judicial system, though 

subjected to the supervision of the Supreme Court of Justice (Costa, 2014). The Tribunal for 

the Defence of Free Competition, the Taxation and Customs Tribunal, the Tribunal of Public 
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Purchases and Contracts and the Intellectual Property Tribunal are other Special Administrative 

Courts created in Chile in the last decades (Boettiger, 2010). Mixed integration is also an 

uncommon characteristic, only shared with the free competition jurisdiction, in the sense that 

two of the judges are distinguished lawyers with specialization and expertise in environmental 

and/or administrative law and the other one, is a non-lawyer professional, with a degree in 

science and recognized environmental expertise. In Spanish, the law denominates the lawyer 

judges in these level courts as “Ministros”, and the non-lawyer judge as “Ministro Científico” 

or Science-Judge.  

The selection process for the appointment of the judges is another particularity of these 

tribunals. It starts with a public call from the Civil Service to present an application. After 

thorough review, the Service submits the histories of the best six to eight applicants for each 

position to the Supreme Court of Justice for analysis, who, after a hearing, selects five 

preferences to the President. In turn, the President, selects one candidate for each position, and 

presents them to the Senate, which, after yet another hearing, ratifies by three fifth of the votes, 

or rejects, the President´s option.  

This long and cumbersome system to select the appointees to the Tribunal pretends to 

assure their independence from interests groups. Ideally, with the participation of all three 

powers of the State, merit should prevail over other considerations.  

As explained before, the tribunals have jurisdiction over the legality of claims against the 

Superintendence and Impact Assessment Service decisions, and over environmental damage 

restoration suits. Legality, in our system, means that decisions have to be sufficiently motivated 

in legal and technical terms, and the tribunals´ review of these decisions has to either agree 

with the standard of motivation used by the decision maker or nullify it partially or completely, 

also with due technical foundation. In the case of environmental damage restoration suits, the 

tribunal analyses the evidence provided by the parties to confirm or reject environmental 

damage accusations. If confirmed, the guilty party is condemned to restore the environment to 

its previous situation or return it to its basic properties. Compensation requests by the directly 

affected parties are resolved in civil courts, because the legislator considered monetary 

compensation somehow “extraneous” to environmental damage responsibility and wanted to 

create a “green” tribunal, which would have no competence on economic aspects (Library of 

the National Congress, Chile, 2012). 

 

In claims, the role of the science-judge is to analyse the technical foundations of the 

administration´s decisions and emit an opinion about the level, in qualitative and quantitative 

terms, of the standard of motivation used to decide. In the case of damage restoration suits, the 

science-judge must analyse the evidence presented by the plaintiff and emit an opinion of its 

quality to prove the effects or damages caused by the accused party. The judge also has to emit 

an opinion about the evidence provided by the defendant to relieve itself from blame.   

There has been 174 proceedings at the Santiago Tribunal since it started its jurisdictional 

work, in March 2103, and the rate of submission of cases to the court has doubled with respect 

to 2015, as the public becomes more acquainted to its work (see Figure 1.). 
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As can be seen in the following figure, claims against the administration´s acts, either the SMA 

or EAS decisions, are the largest proportion of the cases. Environmental damage restoration 

suits have remained stable over the years; however, based on the first four months of 2016, the 

Tribunal expects a considerable increase in this type of cases from now on, as its work 

disseminates among the public.   

 

 

THE USE OF SCIENCE IN CLAIMS AND DAMAGE 

In approximately 70% of the administrative claims admitted to the Tribunal, the Science-

Judge input has been determinant on the final sentence. In the case of damage restoration suits, 

this proportion is 85%. In the case of claims, it is determined in the early stages of admission 

after a preliminary analysis in which the Tribunal defines either the merits of the case, legal or 

technical. When the Tribunal finds illegalities in the administrative procedure, it can overturn 

totally or partially the decision, on the grounds of the legal vices encountered. In other cases, 

if the standard of motivation used to justify the decision is technically deficient, insufficient, 

Figure 1.  

Figure 2.  
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and unclear or mistaken, the Tribunals would declare it illegal and partially or completely 

overturned it. Normally, in these cases, the analysis pertains the detailed study of the scientific-

technical information used to found the decision. As said before, 70% of the claims cases have 

required this type of analysis.  

For example, in a highly controversial case, an inspection by the SMA to a gold mining 

project under construction in the high Andes of the Huasco River Basin, east of Vallenar, in 

the Atacama Region, found many infractions to the conditions of the environmental permit 

regarding the quality of superficial water downstream of the project´s activities. This process, 

which amounted to approximately 25 infractions to the environmental permit conditions, lead 

to the largest ever fine imposed to a project in Chile and the first by the SMA since it began its 

functions in December 2012, around 12 million US dollars. It also suspended the permit.  

Even though the sanctions imposed by the SMA had no previous precedent, they were 

considered not harsh enough by the communities and farmers located downstream of the 

project who wanted the project´s permit revoked. They filed a claim against the SMA, for 

allegedly incurring in illegalities regarding the sanctioning process, especially with regard to 

water contamination, which it had dismissed. Despite the evidence presented by the parties, 

they claimed that SMA had not considered the project at fault in this matter without sufficiently 

founding its decision, rendering it, though, illegal. Henceforth, requested the Tribunal to order 

the SMA to repeat the process with harsher penalties.   

This case required the Tribunal to embark in a deep data mining process in order to 

confirm or reject the communities´ allegation. It became the first time that a Chilean court used 

basic environmental forensic tools to reach a judiciary decision. It also became the first time 

that a sentence included and index, a set of graphics and statistical tests, depicting the results 

of the Tribunal´s data analysis and the technical foundation of its decision (for details see 

Santiago Environmental Court Ruling R-6, 2014).  

To arrive to its decision, the technical staff at the Tribunal had to analyse a massive 

amount of data from the project´s water quality monitoring records and from official sources. 

The scientific team, formed by the science judges plus the scientific advisor and a chemistry 

intern, went on to study the amount of the regulated Rock Acid Drainage (RAD) indicators, a 

characteristic parameter regulated in mining project´s to control water quality impact at the 

river basins under the influence of mining activities. The results of the data analysis 

contradicted the conclusions reached by the SMA with regard to the alteration of water quality 

downstream of the project. Hence, the Tribunal declared that the technical foundation was 

insufficient to support the SMA´s decision; hence, it lacked motivation and was illegal.  

This illustrates the use of science and technical tools in a mixed integration court like the 

Chilean Environmental Tribunals. It also shows the advantage of being able, because of this 

integration, to objectivize the evaluation of evidence in cases, which present extensive 

technical data supporting parties’ allegations. Additionally, and in comparison to ordinary 

courts, the specialized orientation of the environmental tribunals, with expert lawyer judges 

routinely exposed to technical discussions on environmental matters in their previous 

professional exercise, also facilitates the understanding of such analysis.  

THE USE OF ECONOMICS IN CLAIMS AND DAMAGE 

Another, particularity of the Environmental Tribunal of Santiago, which coincidentally 

repeats in the Valdivia´s Tribunal, relates to its mixed integration and the appointment of the 

Scientific-Judge. In both cases, the professional elected for this position is an economist with, 

more or less, expertise on environmental economics.  

The history of the law registered that the original project considered integration by three 

lawyers and “two science and economics professionals” (Library of the National Congress, 
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Chile, 2012). However, during the legislative debates, the discussion frequently switched from 

and to or and vice versa, so that it became clear that there was no clear preference for an 

economist.  

In any case, despite the lack of clarity about the preferred scientific background of the 

Science-Judge, almost four years of jurisdictional work, lead to the conclusion that wide 

expertise on environmental matters has been helpful to support the Tribunal´s analysis. 

Knowledge and experience on environmental regulations, impact assessment and management, 

in several productive sectors, and the capability to conduct scientific discussions and apply the 

scientific method into the inquiries, are the abilities contributed by the scientific teams to the 

proceedings at the Tribunal. In that sense, an economist or any other professional with a 

scientific background, with the additional support of technical staff and expert consultants or 

witnesses, can provide those abilities.   

More specifically, with regard to damage suits, the contribution of scientific knowledge 

should become more apparent when one analyses the legal definition of “environmental 

damage” in Chilean legislation: “every significant loss, detriment or lessening caused to the 

environment or any of its components” (translated from Chilean Law N° 19300, Art 2° letter 

e). In turn, the Law defines “environment” as “The global system made of natural and artificial, 

of a physical, chemical or biological nature, socio-cultural elements and their interactions, 

under permanent modification by human or natural action, and that governs and conditions 

the existence and development of life in its multiple manifestations” (translated from Chilean 

Law N° 19300 (1994), Art 2° letter ll). Finally, “reparation” is the “action to restore the 

environment or one or more of its components to a similar quality than that before the damage 

caused or, if that was not possible, restore their basic properties” (translated from Chilean 

Law N° 19300 (1994), Art 2° letter s). In other words, in these cases´ sentences, the guilty party 

must be condemned to restore components of the environment that might have been damaged 

to their previous state or bring them to their basic properties. Hence, the need of a science 

background to conduct that analysis and define reparation measures becomes obvious.  

However, are those definitions useful to achieve a full restoration of the functions or the 

elements of the environment that could have been impaired because of the damage? In addition, 

would the lost contributions that they make to other environmental functions, be sufficiently 

recuperated with that sort of restoration? Moreover, what about the lost contributions that those 

functions made, before they suffered the harm or impairment, to humans wellbeing or other 

species survival possibilities? Would bringing the environment or its components to a similar 

state than that before the damage, restore their basic properties, as the definition says?  

Those questions arise from a more modern conception of the environment, than the one 

present in the Chilean legislation. It considers people as an integral part of ecosystems and 

recognizes that a dynamic interaction exists between them and other parts of ecosystems, with 

the changing human condition driving, both directly and indirectly, changes in ecosystems and 

thereby causing changes in human well-being, and vice-versa. 

This new concept was put forward by the experts behind the Millennium Ecosystem 

Assessment (2005), or MEA, which was assembled by the United Nations between 2001 and 

2005, to “assess the consequences of ecosystem change for human well-being and to establish 

the scientific basis for actions needed to enhance the conservation and sustainable use of 

ecosystems and their contributions to human well-being”. The assessment focused on the 

linkages between ecosystems and human well-being and, in particular, on “ecosystem 

services”. The MEA defined ecosystem as a “dynamic complex of plant, animal, and 

microorganism communities and the non-living environment interacting as a functional unit”. 

It dealt with a wide range of ecosystems, from undisturbed natural or native forests, to 

ecosystems with mixed patterns of human use, to agricultural land and urban areas with 

significant anthropocentric intervention. It denominated “ecosystem services” all the benefits 
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people obtain from ecosystems were classified in terms of provisioning services such as food, 

water, timber, and fibre; regulating services that affect climate, floods, disease, wastes, and 

water quality; cultural services that provide recreational, aesthetic, and spiritual benefits; and 

supporting services such as soil formation, photosynthesis, and nutrient cycling. The consensus 

reached among the experts recognized also, that, despite its cultural and technological 

development, the human species depends fundamentally from the flow of these ecosystem 

services to assure its survival. Hence, society´s increasing concerns for environmental damage 

become evident and easily justifiable in practical grounds, not only ethical or philosophical.  

The following figure, taken from the MEA report, shows the strong relationship between 

different categories of ecosystem services and components of human well-being, and describes 

the extent to which it is possible for socioeconomic factors to mediate or manage the linkage, 

by substitution or compensation. Obviously, the strength of the linkages, which may vary 

culturally, ecologically and geographically, determine the potential for this mediation.   

 
 

This new conception of nature implies that the above definitions of the Chilean 

legislation are not sufficient to characterize comprehensively environmental damage nor to 

approach restoration in an integrated way.  

We stated above that Law Nº 19.300 defined the concept of reparation as the “action to 

restore the environment or one or more of its components to a similar quality than that before 

the damage caused or, if that was not possible, restore their basic properties”. Consequently, 

what reparation pursues is to leave the things as before de damage occurred or, if not possible, 

at a stage where they could potentially get to that point. However, only from a purely 

materialistic point of view, achieving this sort of restoration might be enough. From an eco-
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systemic point of view though, as we saw before, the effects of the damage are much more than 

just the materials destroyed. The damage suffered by the environment´s, components or their 

basic properties, causes the interruption of some or all the functions they perform. With 

restoration, these functions are gradually re-activated and the flow of good and services they 

provide is gradually re-supplied. This process may take a long time, especially with some old 

and delicate ecosystems (i.e. old growth forests, wetlands, coral reefs, watersheds, etc.). 

Moreover, if the restoration period exceeds some relevant time horizon, for example one 

generation, the quality and quantity of these goods and services may never be recuperated for 

the affected generation, becoming an irreparable or irreversible damage.  

This represents a loss of human wellbeing, because during the interim time between the 

occurrence of the damaging event and the total restoration, nature is impaired to provide goods 

and services from which humans derive wellbeing, either from consumption, the enjoyment of 

a landscape view, a healthy surrounding or the knowledge that some remote pristine place 

merely exists. The benefits that otherwise would have been derived from those goods and 

services during that time are no longer obtained by society, these losses are denominated 

“interim losses” in the European Environmental Liability Directive (2004) and in the U.S. Oil 

Pollution Act (1990). The interim losses are also equivalent to those losses incurred every time 

an asset (a machine in an industry or a transportation vehicle, for example) gets damaged and 

rendered useless for a period of time, during which it cannot provide the services it is meant to 

(Figueroa et al, 2006).  

Therefore, a party condemned to repair the damage, must restore the asset destroyed to 

its previous state, and make sure that it will perform the functions it should. Moreover, in order 

to fulfil the fundamental principle of full reparation of damages (restitutio in integrum) it 

should also compensate the affected party for the interim losses while it recuperates its ability 

to continue providing the flow of services in the same quantity and quality it used to, before 

the damage occurred. The affected party is society, which otherwise would have enjoyed a flow 

of goods and services – public or private - that contribute to society´s wellbeing. That lost 

contribution should be valued somehow, in order to charge the damaging party to pay for it. 

Valuation here means economic valuation since that, in order to be eventually paid; it must be 

in monetary terms.  

The role of economics in environmental damage reparation becomes then apparent. In 

particular, the almost fifty years old sub-discipline of “environmental economics” (see Fisher 

A., 1995). With the right resources, a seasoned environmental economist, with experience in 

damage valuation, should be able to estimate society´s lost wellbeing and the compensation 

payment in order to achieve full reparation of the environmental damages. On the other hand, 

an expert court should be the one to condemn on those grounds a guilty party to do so. However, 

the Chilean legislator established that, a civil court would take care of any compensation 

regarding environmental damage. I fact, the Congressional debates that approved the law that 

created the environmental tribunals, agreed with the idea that these courts should not have 

anything to do with economic issues related to environmental damage responsibility. The 

history of the law registers that the legislator did not want the environmental tribunal to deal 

with economic issues.  

As a general conclusion, the creation of the Chilean Environmental Courts represented a 

considerable advance in environmental justice administration. However, in terms of damage to 

the environment, there are still definitions to make, by either the legislator or the courts 

exercise, to assure justice to be served in those cases, by making the public whole with a 

complete reparation that includes compensation for interim losses. 
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19-AA12-3047 

THE RIGHT TO SPEEDY TRIAL: THE INDIAN CONSTITUTION UNDER THE LENS 

MR. ABHEESHT TIWARI1  AND KUSHAGRA TIWARI 

All the preeminent democracies of the world, The United States of America, United Kingdom, 

Canada, along with the largest democracy, India, recognize the right to a timely and expeditious 

trial as a fundamental right of not just an accused but the victim, their kin and the society at large 

too. Yet, the right to seedy trial is often considered a right with no perfect remedy. The European 

court of Human Rights and the United Nations Human Rights Committee both hold it in a sacred 

position but refrain from explicitly defining what constitutes ‘delay’. 

This paper aims to measure and compare the evolution of international constitutional 

approach towards the enforcement of this right, with the evolution of the Indian Constitution and 

approach of Indian Judiciary towards the same. The paper also draws out a comparative analysis 

of the systems of countries- USA, UK, Canada and India. The Right to Speedy Trial as we know 

it now roots in the Magna Carta (1215) and has been adopted by different countries in their own 

ways. The United States of America validated it by the 6th amendment to their constitution. The 

Indian Judiciary has recognized it as a fundamental right under Article 21 of the Constitution of 

India (1950). Countries like USA, England and Canada have found ways to increase the efficiency 

of the judicial process by increasing the number of judges, not by population but proportional to 

the work load; India presently having 15 judges per million falls far behind in this context. Other 

assistive tactics adopted by these countries which can be beneficial for India include the doctrines 

of ‘plea negotiation’ and ‘charge reduction’ along with a system to bring down the number of 

cases, specially appeals, argued orally. 

The paper asseverates the importance of maintaining the fine balance between providing an 

expeditious trial and ensuring thorough investigation and justice for the victims. In many countries 

like USA, the sole available remedy is a dismissal with prejudice which makes the courts reluctant 

to hold that there has occurred a breach of constitutional rights. The right to speedy trial for the 

defendant helps ensure no unconstitutional incarceration and to limit public accusations; any 

progressive delay in between the arrest and the trial impairs the courts ability to give a fair 

judgement. A delayed trial also hampers the victim’s ability to deal with the trauma whereas, an 

expeditious one helps maintain the faith of the public in the judicial system. Thus substantial 

measures need to be employed both internationally and domestically to make sure that there are 

not just newer laws addressing this right but these laws find means to achieve suitable ends too. 

The paper makes recommendations like adopting ‘Multi-door Courthouse’ systems to pass hurdles 

in enforcement of the right. 

Keywords: Speedy trial, 6th Amendment Constitution of USA, Article 21 Constitution of India, 

Rights of accused. 
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20-AA4-2390 

THE POLITICAL FOUNDATION OF PROPERTY RIGHTS AND THE RULE OF LAW 

IN DEVELOPING WORLDS: INSTITUTIONAL CHANGE AND PERSISTENCE 

MS. NAJMU LAILA SOPIAN2   

This research concerns the political foundation of property rights and rule of law in developing 

worlds with a special focus on property institutions in Indonesia. Many studies highlight the 

importance of well-defined and secured property rights for productive investment and economic 

growth. Private property regimes of classical liberal vintage are viewed the most compatible with 

the rule of law and thus provide greater tenure security. The state is expected to provide protection 

for the people to secure their property rights.  

In Indonesia and other developing countries, however, the weak rule of law is one of the 

main problems of property rights enforcement. In the absence of effective formal institutions, 

people turn to alternative forms of protecting property and enforcing contracts. People rely 

increasingly on “extralegal” instruments such as adat (customary law) and various forms of 

informal institutions, including physical intimidation, as means to secure their property claims. As 

a result power, commonly in the forms of physical coercion, becomes a common tool for protecting 

property and ensuring the adherence of contract.  

In this research, I focus on the origin of formal property institutions in Indonesia and how 

they change or persist. The central puzzle to be addressed is why Indonesia’s institutional 

arrangements fail to provide strong and secured property rights. I apply a temporal comparative 

analysis starting from Suharto’s New Order era (1967-1998) to the Reformation era (1999-2012). 

I use political elites’ mode of land exploitation as the independent variable in explaining the 

outcome of weak property rights institutions in Indonesia. I further examine the trajectory of 

Indonesia’s property rights institutions and identify two critical junctures of institutional change 

in Indonesia’s land politics in 1965 and in 1998.  

I argue that not every leader favors strong property institutions. Under certain conditions, 

some will prefer weak institutions that can foster their economic and political survival. Those who 

benefit from weak institutions are reluctant to support improvement of weak institutions, or even 

worse, they subvert institutions that already exist. The main premise maintains that leaders’ mode 

of land exploitation will affect their preference that in turn will affect the type of institutional 

arrangement in governing property rights. However, the extent to which the leader can translate 

his/her institutional preference into an actual institution will depend on several conditioning factors 

such as the bureaucracy and judiciary.  

I further argue that the way the Indonesian political leaders exploit land has led to the 

ineffective and complicated institutional arrangement governing land. The weak institutional 

arrangement governing land is not an honest mistake made by the Indonesian leaders, but rather is 

a deliberate political consideration driven by their mode of land exploitation. Land has always 

been a commodity that is used strategically by the leaders for their economic and political gains. 

These conditions have resulted in the persistent of the weak property protections in Indonesia. 

Keywords: Property Rights; the Rule of Law; Institutional Change; Land; Indonesia 
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21-AA18-4110 

THE VISIBILITY OF CONSUMER PROTECTION UNDER SHARIA CONTRACT 

LAW: A COMPARATIVE STUDY OF CONTRACTUAL JUSTICE IN SHARIA AND 

ENGLISH LAW 

MRS. LATIFAH ALABDULQADER3   

Shaira law (Islamic law) of contract, which was the product of the seventh and eighth centuries, 

does not recognise the concept of the consumer. One would accordingly question the legitimacy 

of the action of protecting consumers in those states (take for example Saudi Arabia) that adopt 

sharia as the law of the state. Most of the states, which adopt sharia either along-side other 

normative systems or as the entire code, grant some kind of consumer protection measures within 

the law of contract. This research is an attempt to investigate the possibility of a consumer 

protection regime driven by sharia law in the field of contract. In doing so, attention is paid to the 

theoretical and practical aspects of the law. It investigates the extent to which the general theory 

of sharia contract law allows for public interference into parties’ autonomy. In the case of sharia 

law this could be challenging because of the ongoing debate over the existence of a general theory 

that binds the sharia law of contract. The availability of sufficient rules and legal doctrines that 

could be employed to create a consumer regime is also examined. The research benefits from a 

comparative study with English law and attempts to review the two legal systems from classical 

to contemporary times. Emphasis is placed on contractual justice, equity and acknowledgment of 

vulnerability in both legal systems. It reveals that the English law of contract is focused on the 

absolute sanctity of contract (in its classical form) and economic efficiency (in its modern form). 

On the other hand, the sharia law of contract is governed by the general principle that gain comes 

only from labour and stresses the importance of the equivalence of counter-values. This paper 

argues that the outcomes of the research should guide and enhance the legitimacy of consumer 

protection measures in sharia ruled countries. 

 

22-AA17-4151 

HOW BANKS ECONOMIZE ON EQUITY UNDER BASEL III 

MR. AHMAD AMIRUDDIN4   

The purpose of this research is to identify whether Basel III, the prevailing international standards 

on bank capital adequacy, has unintendedly paved the way for banks to economize on equity. The 

risk-weighting approach (RWA) is prone to being manipulated to achieve lower capital charges. 

By using the RWA, each dollar of a bank’s total assets, is funded with a lower amount of equity 

capital, signalling how it gives false sense of security. As such, The RWA is limited in capacity to 

reflect the soundness of a bank. 

This phenomenon is exacerbated by the fact that banks can use their own internal risk models 

to set capital requirements which may be contradictory to public interests because they have a 
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propensity for underestimating risks that the projected capital ratio according to risk-weights 

conceals the reality of the real far less equity capital that the banks have in their balance sheets, as 

perfectly illustrated in the JP Morgan Whale Trade case. The Chief Investment Office of JPMorgan 

Chase engaged in risky trading involving partially insured deposits and developed a new model of 

risk management in such a way so as to lower portfolio’s risk models and thus lower capital 

charges. As a result, the bank managed to hide losses worth approximately over $660 million for 

several months in 2012, disregarded risks, and misinformed investors. 

Another issue is, under Basel III, banks, particularly the systemically important ones, are 

allowed to rely on debt-like instruments such as contingent convertible capital instruments (cocos) 

as a loss absorber in addition to equity capital, should a certain trigger event occurs converting the 

cocos into equity. Whereas, during the subprime financial crisis, these instruments were not 

effective to withstand losses because the government bailed the holders of cocos out. Moreover, 

there are also problems surrounding the practicability of debt-like instruments as a loss absorber. 

It is difficult to determine the right trigger event and regulators’ expectation for long-term 

debtholders, e.g. pension funds and life insurance companies to be the subscribers, is not suitable 

to those funds’ risk appetite. 

It all seems to suggest that there is a mismatch between the reliability of the capital 

requirements and regulators’ expectations to realize a more robust global financial system as Basel 

III (intendedly or not) paves the way for banks to economize on equity. The findings of this 

research can be referred to for improvement of Basel III as well as to make the public aware that 

there is a problem in our beloved financial industry. 

Keywords: Basel, capital regulation, risk weights, contingent capital 

 

23-AA9-4032 

THE LEGALITY OF INDONESIA MINING LAW IN THE WORLD TRADE 

ORGANIZATION LEGAL FRAMEWORK ON RAW MATERIAL EXPORT 

RESTRICTION 

MS. ULFA FEBRYANTI ZAIN5   

Status quo shows that Indonesia have enacted a new mining law in which it restricts the conduct 

of exportation of raw mining materials by limiting its export quantity. This export restriction 

further is considered as a violation by some legal experts and even argued by Japanese government 

that Indonesian government has breached the WTO rules by limiting the export quantity on raw 

mining materials. Accordingly, Japan explicitly articulated to sue Indonesian government before 

the WTO Dispute Settlement, as it is an international trade organization which acknowledged as 

the most powerful body to regulate and set rule of the international trade in order to keep the fair 

trade among countries. However, there are circumstances whereby a country is allowed to 

determine their own law in respect of sovereignty, as one of similar examples can be seen in China 

– Rare Earth case. The research will attempt to analyse the current Indonesia law framework on 

mining materials and how it may affect other countries in international trade and foreign policies; 

additionally, the justification of Indonesia position to adopt a new law of export limitation under 

the GATT Agreement. Concisely, the research will be in the scope of international trade law 

particularly in the World Trade Organization rules which is agreement of General Agreement on 

Tariffs and Trade. The research will study about the consequences and to what extent the WTO 
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rules may affect the national legislation. My method of research will be conducted on basis of 

literature/library research. The data analysis will use the primary sources which are international 

legislation which WTO rules and GATT agreement and national legislation which is Indonesian 

Government Regulation No. 1 of 2014. Further the primary sources will be supported by secondary 

sources mainly books and articles which are relevant to the topic in order to get a deep analysis, 

and any other sources that are considered important to be referenced. 

 

24-AA22-4073 

HOSTING OLYMPIC GAMES AND DEVELOPMENT OF NATIONAL LAW 

DR. DAEHEE KIM6   

The 1988 Seoul Olympics was known as the biggest ever number of participants by the time and 

also includes most of the 160 IOC member countries. As the consequence of this successful hosting 

of the Olympics, the rapid growth of South Korean economy was followed, so called ‘the miracle 

of the river Han’. 

The actual income of the Seoul Olympic (estimated USD 300mil.) was rearranged as the 

foundation fund for National Sport Lottery and this became the fundamental financial impetus of 

successful status of Korean Sport performance. In 2015, the Lottery fund raised as USD 1,075mil. 

and this composes 89.2% of government budget for Korean Sport. This financial support of Korean 

Sport was available after the National Sports Promotion Act was established. Therefore, the basis 

of great performance of Korean elite athletes and hosting mega-sport events are the result of 

establishment of the appropriate Law system.  

In 1988 there was the only National Act related to the Sport promotion, which legislated in 

1962, simply stated ‘We promote national physical activity for improving national people’s 

healthy body and mind, so they can enjoy happy life and contribute to the national development’. 

Since 1988, there were more specific enactment of law was made such as ‘Act with regard to the 

establishment and the use of athletic facilities’, ‘bicycle and motorboat racing Act’, ‘Sport Industry 

Promotion Act’ and so on. In 2015 there are 14 Sport related Act are governing each sport and 

sport related area.  

Therefor in this study, the process of changes and development of specific Sport related Act 

since 1988 Seoul Olympics will be investigated, so the impact of Olympics in Law area in Korea 

will academically described and explained. 

 

26-AA11-3017 

THE FORGOTTEN GENERATION: A SOLUTION TO THE REJECTION OF MIXED-

MOTIVATION CLAIMS UNDER THE AGE DISCRIMINATION IN EMPLOYMENT 

ACT 

MR. RYAN BELLISSIMO7   

Currently in American federal legislation there is a discrepancy between the protection offered to 

citizens under Title VII and the Age Discrimination in Employment Act (ADEA). In Gross v. FBL 

Financial Services, Inc. (2009), the U.S. Supreme Court concluded that an ADEA plaintiff’s 

                                                 
6 Dr. Daehee Kim, Researcher, Korea Institute of Sport Science. 
7 Mr. Ryan Bellissimo, Student, Claremont McKenna College. 



AICBMM 2016 (BOSTON) | CONFERENCE ABSTRACTS  33  

 

ISBN: 978-1-911185-15-4 (Online)                                                    © 2016 The Author | AICLP-2016 © 2016 FLE Learning 
 

disparate treatment claim could not shift the burden of persuasion to the defendant, even if the 

plaintiff had been able to establish that age was a motivating factor in the defendant's adverse 

employment decision. Prior to Gross, courts often applied Title VII analyses to disparate treatment 

claims brought under the ADEA due to the similarity in language between the legislation. 

Therefore, ADEA plaintiffs had several existing frameworks to prove claims of intentional 

discrimination. The first framework was the prima facie case approach outlined in McDonnell 

Douglas Corp. v. Green (1973). In McDonnell Douglas, the plaintiff was able to shift the burden 

of persuasion over to the defendant by establishing an inference of discrimination, thus requiring 

a rebuttal to the presumption of unlawful motive. Another framework available to ADEA plaintiffs 

was a similar burden-shifting approach known as a "mixed-motives" analysis, highlighted in Price 

Waterhouse v. Hopkins. In a mixed-motives case, a defendant is motivated by both legitimate and 

illegitimate reasons to pursue an adverse employment decision. However, in Price Waterhouse, 

the Supreme Court established that in a mixed-motives case, if the plaintiff showed the defendant 

had a discriminatory motive, the defendant would be liable unless it proved that it would have 

made the same employment decision even if the discriminatory factor were not present. In turn, 

Price Waterhouse greatly decreased the protection available to discrimination victims that were 

protected by Title VII. Therefore, Congress amended Title VII through § 107 of the Civil Rights 

Act of 1991 (1991 Act) by adding 42 U.S.C. § 2000e-2(m), which states that an unlawful 

employment practice is established when a claimant "demonstrates that race, color, religion, sex, 

or national origin was a motivating factor for any employment practice, even though other factors 

also motivated the practice." However, while Title VII was amended, the ADEA was left 

unchanged, leaving age discrimination victims subject to further adverse employment action. As 

demonstrated in Gross, the Supreme Court determined that mixed-motivation claims are never 

permissible in cases under the ADEA, making many age discrimination cases nearly impossible 

to win. This paper argues that Congress should intervene and amend the ADEA to be consistent 

with the burden-shifting framework arrayed in § 107 of the Civil Rights Act of 1991. If Congress 

were to amend the ADEA in the ways outlined in this paper, the mixed-motivation causation 

standards under Title VII and the ADEA would be identical and the ADEA would achieve its goals 

of ending discriminatory behavior and compensating the victims. 

 

34-AA20-4042 

THE RECOGNITION GAP: WHY LABELS MATTER IN HUMAN RIGHTS 

PROTECTION 

DR. STACY KOSKO8   

One way to understand human rights is as guarantors of certain broad principles of justice, 

principles that are then codified in specific norms and laws. Much discussion about the protection 

of human rights centers on whether these laws are adequately specified and implemented to ensure 

that the principles of justice in question are enjoyed by all. When they are not, what is commonly 

called a ‘protection gap’ arises. A human rights ‘protection gap’ is a space in which protections 

for one or more human rights, or classes of rights, are absent, inadequate, inapplicable, or under-

enforced, leaving the rights holder susceptible to the very sort of injuries against which human 

rights laws are meant to protect. To the extent that human rights laws are meant as expressions of 

our most fundamental principles of justice, we must be relentless in our efforts to identify and 
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close this protection gap wherever possible. Doing so, however, requires a more nuanced 

understanding of the protection gap, one that breaks it down into its several constituent forms. 

In this paper, I first address what are commonly called the ‘implementation’ and ‘normative’ 

gaps, the kinds of failures of justice that most have in mind when referring to a ‘human rights 

protection gap’. Then, I propose and explore what I call the ‘recognition gap’ by examining some 

particularities regarding the situation of ethnocultural minorities (including indigenous peoples) 

under international law, especially in Europe. I aim to demonstrate that the degree to which—and 

ways in which—different ethnic minority and indigenous groups are protected in international 

human rights law is not necessarily in direct response to their particular vulnerabilities, that is, to 

the challenges they face in enjoying the principles of justice that the international human rights 

system demands be upheld for every human being. Rather, their protection is heavily dependent 

upon the label that the government under which they live has applied to them. That is, certain 

specialized forms of protection are predicated upon the highly politicized practice of categorizing 

different ‘types’ of minorities and applying those different protections accordingly, through 

recognition as, for example, national minorities or indigenous peoples. This practice gives rise to 

a sort of legal typology of minorities with the result that different groups with very similar 

vulnerabilities may be protected differently by the same law.  

The failure of justice captured by the recognition gap is of an altogether different nature than 

the more commonly acknowledged gaps. It interposes the politics of recognition between the 

principles of justice in which human rights laws are grounded and the application of existing 

human rights laws to some of society’s most vulnerable groups. The recognition gap is one 

problem of protection that has yet to be clearly articulated in the literature and yet, as I aim to 

demonstrate in this paper, at risk of falling into it are, among others, many members of Europe’s 

largest, poorest, and fastest-growing minority: the Roma. 

 

39-AA19-4184 

CULTURAL-RIGHTS-BASED-APPROACHES TO RECONCILE CULTURAL 

DIVERSITY AND TRADE LIBERALIZATION IN INTERNATIONAL TRADE OF 

CULTURAL PRODUCTS 

MS. LIU JUNRU9   

It is widely recognized that communication system is a cornerstone of modern society for its 

significant implications on the functioning of public sphere where individuals can discuss and 

exchange views on social problems and influence political action. As a result of intensified 

globalization and commercialization, transnational media conglomerates (TMCs) have become a 

major group of actors in the market place of ideas by preoccupying flow of communications in 

globalized cultural products market with their multimedia content products and control over 

distribution networks.  

Such imbalanced trade in cultural products led to concerns about its implications on diversity 

of cultural expressions. How to reconcile trade liberalization and cultural diversity is a central and 

recurring issue in both domestic cultural policymaking and international trade negotiations. Free 

trade advocators emphasize on freedom of expression and economic liberty. Thus, they argue that 

the invisible hand of market should be the controlling mechanism for market place of ideas. 

Regulatory measures protecting national culture are usually condemned as protectionism. Cultural 
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diversity proponents, on the other hand, contend that cultural products have both commercial and 

cultural significance and therefore States should have more policy space to regulate cultural 

products market to preserve diverse cultural communications. Such disagreement has repeatedly 

led to blockages in trade negotiations concerning cultural products and a series of trade disputes.  

Based on close examination on economic and political mechanism that sustaining the 

production and dissemination of cultural products, this author argues that both trade advocators 

and cultural proponents have failed to comprehensively identify market and regulatory failures 

underlying the imbalanced trade in cultural products market. As an alternative, this author proposes 

cultural-rights-based-approaches (CRBAs) to guide cultural policy making and international trade 

negotiations or dispute settlement in a view to reconcile trade liberalization and cultural diversity.  

In support of this proposition, this paper takes, for example, the Hollywood film industry 

and China’s motion picture regulations to illustrate market and political restraints that limit diverse 

participation in film production, distribution and consumption. From a cultural rights perspective, 

engaging in cultural creation, production, distribution and consumption are not only commercial 

practices, but also exercising one’s cultural rights to participate in cultural life enshrined in a wide 

array of human rights instruments. Based on human rights principles, policymakers are equipped 

with clear criteria to differentiate acceptable and unacceptable restraints on access to engage in 

cultural practices and to further identify appropriate remedies to enhance inclusivity of cultural 

product market. Meanwhile, CRBAs also tie the hands of market regulators, preventing 

disproportionate and discriminative measures protecting one group’s enjoyment of cultural rights 

at the expense of others. Thus, it enables international trade negotiators and trade dispute 

settlement bodies to draw a line between legitimate cultural policies and protectionism.  

By so doing, CRBAs offer to the governance of international trade in cultural products a 

possible solution to reconcile irresistible economic globalization and the need to preserve public 

sphere for diverse cultural communications. 
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